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SUMMARY OF WEBINAR ON REFERRAL JUDGES HELD ON 05.07.2020 BY THE
JUDICIAL ACADEMY JHARKHAND, RANCHI
Sir,
Most respectfully, it is submitted that having been nominated to attend the webinar
on Mediation for Referral Judges, I had attended the same on 05.07.2020 through Cisco
Webex. The resource person Dr. Arun Mohan, Senior Advocate, New Delhi lucidly
elaborated the different provisions contained under C.P.C. and other enactments which
can be used to cut short the time and expenses of parties to a litigation. The tools and
techniques mentioned by him not only save time of Judges reducing his docket but also
raise faith of litigants in timely justice delivery system.
The provision contained under Section 89 and Order X CPC should not be a mere
formality rather it should be used after proper exercise. While discussing on the topic he
emphasized that the court must be cautious at each and every stage of case and
particularly the use of provisions contained U/O XI, XII & XXIII so that the delay could be
curtailed. After having such exercise, the Referral court can enhance the outcome of
Mediation cent per cent. The genuine mediation success rate shall be increased. He also
put emphasis that the court should point out the material facts and material reply only and
weigh in the light of legal provision.
While discussing with the querry of sending the document to the Mediator, it is
stated that Referral court should not interact with the mediator directly and only when the
requirement of any document is necessary, the mediator should consult through
coordinator Mediation Centre for perusal or supply of copy of the same. It is also
discussed that the format of Referral order as directed by the Hon’ble Jharkhand High
Court must be used so that the non-starter matters should be reduced. The date till when
the mediation process may continue should also be mentioned in the referral order, it
should not be beyond prescribed limit so that the erring party could not use it as a delaying
tactic. The forum of ADR might be used at a pre-litigation stage e.g. at the time of sending
notice/summon to defendant/opposite party, parties may be directed to appear at a given
date and time before Mediation Centre and thus even before filing reply by the defendant,
they have a forum to resolve the dispute.
It is also discussed that when the parties come to a mutual agreement, the Referral
court independent of such agreement has to scrutinize it’s legality before giving it a form
of decree. The agreement should not be such which tends to many other litigation between
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parties rather it should be of such effect that litigation or future litigation of parties should
end.
He further put emphasis that when the court finds a party making false statement
and false document, the provision contained u/s 340 Cr.P.C. must also be used so that a
deterrent effect should be made restraining the prospective falsehood. It has also been
pointed out that this power should be exercised at the time of passing judgment/final order
finding the use of forged document.
It is also submitted that the webinar was very useful for enhancing my knowledge
and removing many doubts. I am highly obliged and thanking to the Academy for
organizing such Webinars.
Submitted by
Anand Mani Tripathi
CJM cum Secretary DLSA, Simdega
anand.tripathi305@gmail.com
05.07.2020
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:

To

:

Binod Kumar
Addl. Chief Judicial Magistrate- cumCivil Judge (Sr. Divn.-I),
Gumla
The Director,
Judicial Academy
Ranchi (Jharkhand)

Gumla, dated 6th day of July, 2020
In compliance of direction of Judicial Academy, Ranchi, I am submitting
herewith synopsis of Wabinar. I have attended on 05.07.2020 on occasion of Pias GuruPurnima in which Ld. Advocate of Hon’ble Supreme Court Sri Arun Mohan has made
light on the role of Referral Judges in mediation between both the parties in Civil
Cases.
During this Wabinar, I knew what is the roal of Referral Judges and what is the
importance of making aware of both the parties about the mediation in Civil Cases. We
all know that Civil Cases are filed for the litigation, which runs for long in the courts
and after Decree, JD goes to appeal and litigation carries. Some times parties even not
know that their dispute may be resolved at the earlier stage, if they prefer for mediation.
So, role of Referral Judges to go through the Plaint as well as the Written statement of
the Defendant and to reach on prima-facie conclusion that what is real dispute between
them the Ld. Teacher has made graphs and sketches, which was well discussed in the
Webinar that if Referral Judges take pain and give chance to the Plaintiff and
Defendant to accept & deny about the pleadings, they have made in pleading, it will
come that what is real dispute between them, and if requires we can take recourse Order
11 CPC.
The PDF files supplied by the Judicial Academy found to be more informative,
practical and acceptable in the day to day working of my court in dealing with the cases
of civil files at the initial stage that the cases how to be scrutinized for arriving for
successful Mediation in light of order 11 Rule 1 of CPC, admission and denial of the
admitted and disputed document looking into the detailed para wise denial and
admission and the application filed by the plaintiff if any, that is to be also given by way
of application to the Written Statement para wise and specific order on the
interrogatory by the court before sending it to the mediation u/s 89 of the CPC. Besides
that three columns list of dates appearing on behalf of both the parties is also found to
be very informative and good for speedy disposal of the civil cases in which there will
be clear cut clarity of the plaintiff's version and the defendant's version. So that the real
dispute between both the parties may come out and it is duty of the Referral Judges to
tell them about importance of mediation that if they prefer for mediation not only the
dispute running in the present Civil Suit but all other dispute will be resolved through
mediation and they will be happiest person, as there will be no dispute between them in
future and all disputes will be resolved through mediation. So Referral Judges has very
important role while they were referring the matters to the mediation center. If, they go
through pleadings of both the parties and tried to understand about the real dispute
between them and make them aware to both the parties that court has knowledge that

what is real dispute and what they are trying to put before the court, So that they will go
before the mediators for the mediation, there will be good chance for the resolve all the
dispute between them and at the earliest stage, the Civil matters can be resolved
between both parties through mediation.
In Maria Margarida Sequeria Fenandes vs Erasmo Jak de Sequeria

(Maria

Margarida for short) 17 the Supreme Court observed:
Justice system will acquire credibility only when people will be convinced that
justice is based on the foundation of the truth lies. Right from inception of the judicial
system it has been accepted that discovery, vindication and establishment of truth are
the main purposes underlying the existence of the courts of justice.
The Ld teacher has also taught about successfully overcome the complexities with
which litigation comes before out courts today, a useful device is a three-column List of
Dates, prepared at a stage after the close of pleadings and other preparatory,
procedures like discovery & production of documents, their admission / denial,
interrogatories, etc. In a three-column List of Dates, the date appears in the central
column, and the Plaintiff’s version of the event appears in the left column while the
Defendant’s version appears in the right column. The sample below illustrates:
Plaintiff’s version

Date

Defendant’s version

1.11.2007

With a properly prepared List of Dates, and other comparative or explanatory
Lists or Tables, falsehood and concealment stands exposed. So do irresponsible
averments or denials. The component of ‘Confusion’ becomes more apparent. Directing
the parties to file a Memo (as an index to their case) before the first hearing is another
useful step. If one takes across the board litigation in our courts, simply preparing a lis
of dates in a three column format will shorten it by one-fourth.
I may add with respect, that the present mindset is to avoid pre-trial filtering
and post it for trial, which is wrong. For pleadings and pretrial procedures/practices in
civil cases, an approach as this is required to save on time consumed by a typical cases.
Doing our work is one thing, but we cannot forget that we have to:
(1) improve productivity (and prevent waste), and thereby reduce the ‘cost’ of justice to
the parties; and
(2) give some hope to those waiting in the queue (as also those beyond the queue), who
are in need of justice.
I also knew that it does not feel good when a person who is before the Court
(and in the right), with increasing costs and delays, gets exhausted, fatigued and
surrenders to the wrongdoer. We might threat it as a disposal on compromise; but
looking beneath the files, it would reveal someone’s tears, which we as a part of justice
systems could not be successful in wiping.
Allocating just about 2 % of our time & effort in this direction so as to develop
out own thoughts and act as a constant reminder, will suffice. The little extra effort will
go a long way to deliver justice to the society and also give great personal statisfaction
to each one of us.

So in my view lecture given in the mediation process about the role of Referral
Judges made the clear concept in my mind about the role of Referral Judges prior to
sending the matters to the mediation centre.
I am sending here with synopsis of the lecture of Wabinar, for kind perusal and
needful which I acquired, in my words with kind request to accept it.

Thanking you
Binod Kumar
Addl. Chief Judicial Magistrate- cumCivil Judge (Sr. Divn.-I),
Gumla

ROLE OF REFERRAL JUDGES
A OPT FOR ADR
Section 89 and Order X Rule 1A of Code of Civil Procedure, 1908 require the court
to direct the parties to opt for any of the five modes of alternative dispute resolution
and to refer the case for Arbitration, Conciliation, Judicial Settlement, Lok Adalat or
Mediation. While making such reference the court shall take into account the option
if any exercised by the parties and the suitability of the case for the particular ADR
method. In the light of judicial pronouncements a referral judge is not required to
formulate the terms of settlement or to make them availableto the parties for their
observations. The referral judge is required to acquaint himself with the facts of the
case and the nature of the dispute between the parties and to make an objective
assessment to the suitability of the case for reference to ADR.
Subject matter is ADR mode of Mediation. So, subject
matter is as follows :I

MEDIATION

BEFORE starting with the actual topic, it is necessary to know about what is meant
by mediation and why Hon’ble Courts are stressing on the need of mediation in more
and more number of cases or in other words what are the advantages of mediation.
Mediation is a voluntary, party centered and structured negotiation process where a
netural third party assists the parties in amicably resolving their dispute by using
specialized communication and negotiation techniques. In mediation, the parties
retain the right to decide for themselves whether to settle a dipute and the term of any
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settlement. Even though the mediator facilitates their communications and
negotiations, the parties always retain control over the outcome of the dispute.
Mediation is a dynamic process in which the mediatior assists the parties to negotiate
a settlement for resolving their dispute. In doing so, the mediator uses the four
functional stages of mediation, namely (1) Introduction and opening statement (2)
joint session (3) separate session and (4)closing. These functional stages are used in
informal and flexible manner.

II

THE ADVANTAGES OF MEDIATION

1). The parties have control over the mediation in terms of (i) its scope (i.e. the terms
of reference or issues can be limited or expanded during the course of the
proceedings) and (ii) its outcome(i.e. the right to decide whether to settle or not and
the terms of settlement.)
2). Mediation is participative. Parties get an opportunity to present their case in their
own words and to directly participate in the negotiation.
3). The process is voluntary and any party can opt out of it at any stage, if he feels
that it is not helping him. The self-determining nature of mediation ensures
compliance with the settlement reached.
4). The procedure is speedy, efficient and economical.
5). The procedure is simple and flexible. It can be modified to suit the demands of
each case. Flexible scheduling allows parties to carry on with their day-to-day
activities.
6). The process is conducted in an informal, cordial and conducive environment.
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7). Mediation is a fair process. The mediator is impartial, neutral and independent.
The mediator ensures that pre-existing unequal relationship, if any, between the
parties, do not affect the negotiation.
8). The process is confidential.
9). The process facilitates better and effective communication between the parties
which is crucial for a creative and meaningful negotiation.
10). Mediation helps to maintain/improve/restore relationships between the parties.
11). Mediation always takes into account the long term and underlying interests of
ther parties at each stage of the dispute resolution process in examining alternatives,in
generating and evaluating options and finally, in settling the dispute with focus on the
present and the future and not on the past.This provides an opportunity to the parties
to comprehensively resolve all their differences.
12). In mediation, the focus is on resoliving the dispute in a mutually beneficial
settelement.
13). A mediation settlement often leads to the settling of related/connected cases
between the parties.
14). Mediation allows creativity in dispute resolution. Parties can accept creative and
nonconventional remedies which satisfy their underlying and long term interests,even
ignoring their legal entitlement or liabilities.
15). When the parties themselves sign the terms of settlement, satisfying their
underlying needs and interests,there will be compliance.
16). Mediation promotes finality. The disputes are put to rest fully and finally, as
there is no scope for any appeal or revision and further litigation.
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17). Refund of court fees is permitted as per rules in the case of settlement in court
refferred mediation.

III REFERRAL JUDGE
Judges who refer the cases for settlement through any of the ADR methods are
known as referral judges. In mediation, key to success depend, on the referring of
appropriate cases by a referral judge for mediation. Similarly, failure of mediation
depends on the referring of inappropriate cases by a referral judge for mediation. So,
here its not incorrect to say that a referral judge is the heart of mediation. An
illustrate in this regards is as follows:“ A human body works properly so long as the heart works or functions properly, and as soon as
the heart stop functioning the human body collapsed. Similarily, mediation starts with the
referral judge and also ends with the same that is mediation starts when the referral judge refers
appropriate case for the mediation and the mediation collapsed as soon as the referal judge stops
referring the cases for the mediation."

As held by the Hon’ble Supreme Court of India in Afcons Infrastructure Ltd. and
Anr. V. Cherian Varkey Construction Co. Pvt. Ltd. and Ors., reported in (2010)
8 Supreme Court Cases 24, having regard to their nature, the following categories
of cases are normally considered unsuitable for ADR process.

i. Representative suits under Order I Rule 8 CPC which involve public
interest or interest of numerous persons who are not parties before the
court.
ii. Disputes relating to election to public offices.
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iii. Cases involving grant of authority by the court after enquiry, as for
example, suits for grant of probate or letters of administration.
iv. Cases involving serious and specific allegations of fraud, fabrication of
documents, forgery, impersonation, coercion, etc.
v. Cases requiring protection of courts, as for example, claims against
minors, deities and mentally challenged and suits for declaration of title
against the Government.
vi. Cases involving prosecution for criminal offences.
All other suits and cases of civil nature in
particular the following categories of cases (whether pending in civil courts or other
special tribunals/forums) are normally suitable for ADR processes:

i) All cases relating to trade, commerce and contracts, including
- disputes arising out of contracts (including all money suits);
- disputes relating to specific performance;
- disputes between suppliers and customers;
- disputes between bankers and customers;
- disputes between developers/builders and customers;
- disputes between landlords and tenants/licensor and licensees;
- disputes between insurer and insured
ii) All cases arising from strained or soured relationships, including
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-

disputes relating to matrimonial causes, maintenance, custody of

children;
-

disputes

relating

to

partition/division

among

family

members/coparceners/co-owners; and
- disputes relating to partnership among partners.
iii) All cases where there is a need for continuation of the pre-existing
relationship in spite of the disputes, including
- disputes between neighbours ( relating to easementary rights,
encroachments, nuisance, etc.);
- disputes between employers and employees;
- disputes among members of societies/associations/apartment owners'
associations;
iv) All cases relating to tortious liability, including
- claims for compensation in motor accidents/other accidents; and
v) All consumer disputes, including
- disputes where a trader/supplier/manufacturer/service provider is keen to
maintain his business/professional reputation and credibility or product
popularity.
The above enumeration of "suitable" and "unsuitable" categorisation of cases is not
exhaustive or rigid. They are illustrative which can be subjected to just exceptions or
6 Of 29

addition by the courts/ tribunals exercising its jurisdiction/discretion in referring a
dispute/case to an ADR process. In spite of the categorization mentioned above, a
referral judge must independently consider the suitability of each case with reference
to its facts and circumstances.
A quick look on the role of a referral judge performs in mediation is as follows;1) he select appropriate case for mediation.
2) send the case to mediation centre with referral order.
3) After the conclusion of mediation what role a referral judge plays is hereinafter
mentioned

IV STAGE OF REFERENCE
Rule 2 of the Civil Procedure Alternative Dispute Resolution and Mediation Rules,
2006 is as follows:2. Procedure for directing parties to opt for alternative modes of settlement. - (a) The
Court shall, after recording admissions and denials at the first hearing of the suit
under Rule 1 Order X and where it appears to the Court that there exist elements of a
settlement which may be acceptable to the parties, formulate the terms of settlement
and, give them to the parties for their observations under sub-section (1) of section
89, and the parties shall submit to the Court their responses within thirty days of the
first hearing:
Provided that the response may include settlement by the parties on terms other than
those formulated by the court and unless unlawful, the court may act upon such
settlement.
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(b) At the next hearing, which shall be not later than thirty days of the receipt of
responses, the Court may reformulate the terms of a possible settlement and shall
direct the parties to opt for one of the modes of settlement of disputes outside the
Court as specified in clauses (a) to (d) of sub-section (1) of section 89 read with Rule
1-A of Order X in the manner stated hereunder:
Provided that the Court, in the exercise of such power, shall not refer any dispute to
arbitration or to judicial settlement by a person or institution without the written
consent of all the parties to the suit.
Rule 5 of Jharkhand High Court Case Flow Management in the Sub-Ordinate
Court Rules, 2006 is as follows:Referred to alternative dispute resolution :- (In the hearing before the court, after completion of
pleadings, time limit for discovery and inspection, and admission and denials, of documents shall
be fixed, preferably restricted to 4 weeks each)
After the completion of admission and denial of documents by the parties, the suit
shall be listed before the court (for examination of parties under Order 10 of the Civil Procedure
Code. A joint statement of admitted facts shall be filed before the said date.) The Court shall
thereafter, follow the procedure prescribed under the Alternative Dispute Resolution and Mediation
Rule 2002.
So, the appropriate stage for considering reference to ADR processes in

civil suits is after the completion of pleadings and before framing the issues. If for
any reason, the Court did not refer the case to ADR process before framing issues,
nothing prevents the court from considering reference even at a later stage. However,
considering the possibility of allegations and counter allegations vitiating the
atmosphere and causing further strain on the relationship of the parties, in family
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disputes and matrimonial cases the ideal stage for mediation is immediately after
service of notice on the respondent and before the filing of objections/written
statements by the respondent.
Rule 4 of the Civil Procedure Alternative Dispute Resolution and Mediation Rules,
2006 directs court to give guidance to parties while giving direction to opt, which is
as follows:4. Court to give guidance to parties while giving direction to opt. - (a) Before
directing the parties to exercise option under clause (b) of Rule 2, the Court shall
give such guidance as it deems fit to the parties, by drawing their attention to the
relevant factors which parties will have to take into account, before they exercise
their option as to the particular mode of settlement, namely:
(i) that it will be to the advantage of the parties, so far as time and expense are
concerned, to opt for one or other of these modes of settlement referred to in section
89 rather than seek a trial on the disputes arising in the suit;
(ii) that, where there is no relationship between the parties which requires to be
preserved, it may be in the interest of the parties to seek reference of the matter of
arbitration as envisaged in clause (a) of sub-section (1) of section 89;
(iii) that, where there is a relationship between the parties which requires to be
preserved, it may be in the interest of parties to seek reference of the matter to
conciliation or mediation, as envisaged in clause (b) or (d) of sub-section (1) of
section 89;
Explanation. - Disputes arising out of matr4. Court to give guidance to parties while
giving direction to opt. - (a) Before directing the parties to exercise option under
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clause (b) of Rule 2, the Court shall give such guidance as it deems fit to the parties,
by drawing their attention to the relevant factors which parties will h Rule 2 of the
Civil Procedure Alternative Dispute Resolution and Mediation Rules, 2006 is as
follows:2. Procedure for directing parties to opt for alternative modes of settlement. - (a) The
Court shall, after recording admissions and denials at the first hearing of the suit
under Rule 1 Order X and where it appears to the Court that there exist elements of a
settlement which may be acceptable to the parties, formulate the terms of settlement
and, give them to the parties for their observations under sub-section (1) of section
89, and the parties shall submit to the Court their responses within thirty days of the
first hearing:
Provided that the response may include settlement by the parties on terms other than
those formulated by the court and unless unlawful, the court may act upon such
settlement.
(b) At the next hearing, which shall be not later than thirty days of the receipt of
responses, the Court may reformulate the terms of a possible settlement and shall
direct the parties to opt for one of the modes of settlement of disputes outside the
Court as specified in clauses (a) to (d) of sub-section (1) of section 89 read with Rule
1-A of Order X in the manner stated hereunder:
Provided that the Court, in the exercise of such power, shall not refer any dispute to
arbitration or to judicial settlement by a person or institution without the written
consent of all the parties to the suit.
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Rule 5 of Jharkhand High Court Case Flow Management in the Sub-Ordinate
Court Rules, 2006 is as follows:Referred to alternative dispute resolution :- (In the hearing before the court, after completion of
pleadings, time limit for discovery and inspection, and admission and denials, of documents shall
be fixed, preferably restricted to 4 weeks each)
After the completion of admission and denial of documents by the parties, the suit
shall be listed before the court (for examination of parties under Order 10 of the Civil Procedure
Code. A joint statement of admitted facts shall be filed before the said date.) The Court shall
thereafter, follow the procedure prescribed under the Alternative Dispute Resolution and Mediation
Rule 2002.
So, the appropriate stage for considering reference to ADR processes in

civil suits is after the completion of pleadings and before framing the issues. If for
any reason, the Court did not refer the case to ADR process before framing issues,
nothing prevents the court from considering reference even at a later stage. However,
considering the possibility of allegations and counter allegations vitiating the
atmosphere and causing further strain on the relationship of the parties, in family
disputes and matrimonial cases the ideal stage for mediation is immediately after
service of notice on the respondent and before the filing of objections/written
statements by the respondent.
There is no limit for refer the matter for mediation. So, case
may be referred during the course of trial if parties agree although earlier attempt was
not successful.
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Rule 4 of the Civil Procedure Alternative Dispute Resolution and Mediation Rules,
2006 directs court to give guidance to parties while giving direction to opt, which is
as follows:4. Court to give guidance to parties while giving direction to opt. - (a) Before
directing the parties to exercise option under clause (b) of Rule 2, the Court shall
give such guidance as it deems fit to the parties, by drawing their attention to the
relevant factors which parties will have to take into account, before they exercise
their option as to the particular mode of settlement, namely:
(i) that it will be to the advantage of the parties, so far as time and expense are
concerned, to opt for one or other of these modes of settlement referred to in section
89 rather than seek a trial on the disputes arising in the suit;
(ii) that, where there is no relationship between the parties which requires to be
preserved, it may be in the interest of the parties to seek reference of the matter of
arbitration as envisaged in clause (a) of sub-section (1) of section 89;
(iii) that, where there is a relationship between the parties which requires to be
preserved, it may be in the interest of parties to seek reference of the matter to
conciliation or mediation, as envisaged in clause (b) or (d) of sub-section (1) of
section 89;ave to take into account, before they exercise their option as to the
particular mode of settlement, namely:
(i) that it will be to the advantage of the parties, so far as time and expense are
concerned, to opt for one or other of these modes of settlement referred to in section
89 rather than seek a trial on the disputes arising in the suit;
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(ii) that, where there is no relationship between the parties which requires to be
preserved, it may be in the interest of the parties to seek reference of the matter of
arbitration as envisaged in clause (a) of sub-section (1) of section 89;
(iii) that, where there is a relationship beimonial, maintenance and child-custody
matters shall, among others, be treated as the cases where a relationship between the
parties has to be preserved.
(iv) that, where parties are interested in a final settlement which may lead to a
compromise, it will be in the interests of the parties to seek reference of the matter to
the Lok Adalat or to judicial settlement as envisaged in clause (c) of sub-section (1)
of section 89;
(v) the difference between the different modes of settlement, namely, arbitration,
conciliation, mediation and judicial settlement is explained below:
Settlement by 'arbitration' means the process by which an arbitrator appointed by the
parties or by the Court, as the case may be, adjudicates the disputes between the
parties to the suit and passes an award by the application of the provisions of the
Arbitration and Conciliation Act, 1996 (26 of 1996), insofar as they refer to
arbitration.
Settlement by 'conciliation' means the process by which a conciliator who is
appointed by the parties or by the Court, as the case may be, conciliates the disputes
between the parties to the suit by the application of the provisions of the Arbitration
and Conciliation Act, 1996 (26 of 1996) insofar as they relate to conciliation, and in
particular, in exercise of his powers under sections 67 and 73 of that Act, by making
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proposals for a settlement of the dispute and by formulating or reformulating the
terms of a possible settlement and has a greater role than that of a mediator.
Settlement by 'mediation' means the process by which a mediator appointed by the
parties or by the Court, as the case may be, mediates the dispute between the parties
to the suit by the application of the provisions of the Mediation Rules, 2006 in Part II,
and in particular; by facilitating discussion between parties directly or by
communicating with each other through the mediator, by assisting parties in
identifying issues, reducing misunderstandings, clarifying priorities, exploring areas
of compromise, generating options in an attempt to solve the dispute and emphasizing
that it is the parties' own responsibility for making decisions which affect them.
Settlement in the Lok Adalat means settlement by the Lok Adalat as contemplated by
the Legal Services Authorities Act, 1987.
'Judicial settlement' means a final settlement by way of compromise entered into
before a suitable institution or person to which the Court has referred the dispute and
such institution or person is deemed to be the Lok Adalats under the provisions of the
Legal Services Authorities Act, 1987 (39 of 1987) and where after such reference, the
provisions of the said Act apply as if the dispute was referred to a Lok Adalat under
the provisions of that Act.
Rule 5 of the Civil Procedure Alternative Dispute Resolution and Mediation Rules,
2006 provides

procedure for reference by the Court to the different modes of

settlement.
5. Procedure for reference by the Court to the different modes of settlement. - (a)
Where all the parties to the suit decide to exercise their option and to agree for
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settlement by arbitration, they shall apply to the Court, within thirty days of the
direction of the Court under clause (b) of Rule 2 and the Court shall, within thirty
days of the said application, refer the matter to arbitration and thereafter the
provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996) which are
applicable after the stage of making of the reference to arbitration under that Act,
shall apply as if the proceedings were referred for settlement by way of arbitration
under the provisions of that Act.
(b) Where all the parties to the suit decide to exercise their option and to agree for
settlement by the Lok Adalat or where one of the parties applies for reference to the
Lok Adalat, the procedure envisaged under the Legal Services Authorities Act, 1987
and in particular, by section 20 of that Act, shall apply.
(c) Where all the parties to the suit decide to exercise their option and to agree on a
judicial settlement, they shall apply to the Court within thirty days of the direction
under clause
(b) of Rule 2 and then, the Court shall, within thirty days of the application, refer the
matter to a suitable institution or person and such institution or person shall be
deemed to be a Lok Adalat and thereafter, the provisions of the Legal Services
Authorities Act, 1987 (39 of 1987) which are applicable after the stage of making of
the reference to the Lok Adalat under that Act, shall apply as if the proceedings were
referred for settlement under the provisions of that Act.
(d) Where none of the parties are willing to agree to opt or agree to refer the dispute
to arbitration, or the Lok Adalat, or to a judicial settlement, within thirty days of the
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direction of the Court under clause (b) of Rule 2, they shall consider if they could
agree for a reference to conciliation or mediation, within the same period.
(e) (i) Where all the parties opt and agree for conciliation, they shall apply to the
Court, within thirty days of the direction under clause (b) of Rule 2 and the Court
shall, within thirty days of the application refer the matter to conciliation and
thereafter the provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996)
which are applicable after the stage of making of the reference to conciliation under
that Act, shall apply, as if the proceedings were referred for settlement by way of
conciliation under the provisions of that Act.
(ii) Where all the parties opt and agree for mediation, they shall apply to the Court,
within thirty days of the direction under clause (b) of Rule 2 and the Court shall,
within thirty days of the application, refer the matter to mediation and then, the
Mediation Rules, 2003 in Part II shall apply.
(f) Where under clause (d), all the parties are not able to opt and agree for5.
Procedure for reference by the Court to the different modes of settlement. - (a) Where
all the parties to the suit decide to exercise their option and to agree for settlement by
arbitration, they shall apply to the Court, within thirty days of the direction of the
Court under clause (b) of Rule 2 and the Court shall, within thirty days of the said
application, refer the matter to arbitration and thereafter the provisions of the
Arbitration and Conciliation Act, 1996 (26 of 1996) which are applicable after the
stage of making of the reference to arbitration under that Act, shall apply as if the
proceedings were referred for settlement by way of arbitration under the provisions of
that Act.
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(b) Where all the parties to the suit decide to exercise their option and to agree for
settlement by the Lok Adalat or where one of the parties applies for reference to the
Lok Adalat, the procedure envisaged under the Legal Services Authorities Act, 1987
and in particular, by section 20 of that Act, shall apply.
(c) Where all the parties to the suit decide to exercise their option and to agree on a
judicial settlement, they shall apply to the Court within thirty days of the direction
under clause
(b) of Rule 2 and then, the Court shall, within thirty days of the application, refer the
matter to a suitable institution or person and such institution or person shall be
deemed to be a Lok Adalat and thereafter, the provisions of the Legal Services
Authorities Act, 1987 (39 of 1987) which are applicable after the stage of making of
the reference to the Lok Adalat under that Act, shall apply as if the proceedings were
referred for settlement under the provisions of that Act.
(d) Where none of the parties are willing to agree to opt or agree to refer the dispute
to arbitration, or the Lok Adalat, or to a judicial settlement, within thirty days of the
direction of the Court under clause (b) of Rule 2, they shall consider if they could
agree for a reference to conciliation or mediation, within the same period.
(e) (i) Where all the parties opt and agree for conciliation, they shall apply to the
Court, within thirty days of the direction under clause (b) of Rule 2 and the Court
shall, within thirty days of the application refer the matter to conciliation and
thereafter the provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996)
which are applicable after the stage of making of the reference to conciliation under
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that Act, shall apply, as if the proceedings were referred for settlement by way of
conciliation under the provisions of that Act.
(ii) Where all the parties opt and agree for mediation, they shall apply to the Court,
within thirty days of the direction under clause (b) of Rule 2 and the Court shal
conciliation or mediation, one or more of the parties may apply to the Court within
thirty days of the direction under clause (b) of Rule 2, seeking settlement through
conciliation or mediation, as the case may be, and in that event, the Court shall,
within a further period of thirty days, issue notice to the other parties to respond to
the application, and
(i) In case all the parties agree for conciliation, the Court shall refer the matter to
conciliation and thereafter, the provisions of the Arbitration and Conciliation Act,
1996 which are applicable after the stage of making of the reference to conciliation
under that Act, shall apply.
(ii) In case all the parties agree for mediation, the Court shall refer the matter to
mediation in accordance with the Civil Procedure Mediation Rules, 2003 in Part II
shall apply.
(iii) In case all the parties do not agree and where it appears to the Court that there
exist elements of a settlement which may be acceptable to the parties and that there is
a relationship between the parties which has to be preserved, the Court shall refer the
matter to conciliation or mediation, as the case may be. In case the dispute is referred
to conciliation, the provisions of the Arbitration and Conciliation Act, 1996 which are
applicable after the stage of making of the reference to conciliation under that Act
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shall and in case the dispute is referred to mediation, the provisions of the Civil
Procedure Mediation Rules, 2003, shall apply.
(g) (i) Where none of the parties apply for reference either to arbitration or the Lok
Adalat, or judicial settlement, or for conciliation or mediation, within thirty days of
the direction under clause (b) of Rule 2, the Court shall, within a further period of
thirty days, issue notices to the parties or their representatives fixing the matter for
hearing on the question of making a reference either to conciliation or mediation.
(ii) After hearing the parties or their representatives on the day so fixed, the Court
shall, if there exist elements of a settlement which may be acceptable to the parties
and there is a relationship between the parties which has to be preserved, refer the
matter to conciliation or mediation. In case the dispute is referred to conciliation, the
provisions of the Arbitration and Conciliation Act, 1996 which are applicable after
the stage of making of the reference to conciliation under that Act shall apply and in
case the dispute is referred to mediation, the provisions of the Civil Procedure
Mediation Rules, 2006 shall apply.
(h) (i) No next friend or guardian for the suit shall, without the leave of the Court
expressly recorded in the proceedings of the Court, opt for any one of the modes of
alternative dispute resolution nor shall he enter into any settlement on behalf of a
minor or person under disability with reference to the suit in which he acts as mere
next friend or guardian.
(ii) Where an application is made to the Court for leave to enter into a settlement
through the alternative dispute resolution proceedings on behalf of a minor or other
person under legal disability and such minor or other person under disability is
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represented by a counsel or a pleader, the counsel or the pleader shall file a
certificate along with the said application to the effect that the settlement is, in his
opinion, for the benefit of the minor or other person under disability. The decree of
the Court based on the settlement to which the minor or other person under legal
disability is a party, shall refer to the sanction of the Court thereto and shall set out
the terms of the settlement.

V MOTIVATING AND PREPARING THE PARTIES FOR MEDIATION
The referral judge can play the most crucial role in motivating the parties to resolve
their disputes through mediation. Even if the parties are not inclined to agree for
mediation, the referral judge may try to ascertain the reason for such disinclination in
order to persuade and motivate them for mediation. The referral judge should explain
the concept and process of mediation and its advantages and how settlement to
mediation can satisfy underlying interest of the parties, even when the case in its
entirely is not suitable. Where parties are not open to a settlement, they may be given
a copy of the mediation centre pamphlet. Sometimes it may be worthwhile talking to
the parties for a few minutes. This kind of a discussion can sometimes go a long way
in resolving disputes. It helps the parties to think about the benefits of settlement
through mediation.

V (A)

PRODUCTION OF DOCUMENT

In the judges discretion, the parties should be advised to bring documentation
(evidence), if any, to help clarify the issues and facts at the mediation. This will help
the mediator to resolve the outstanding issues and will prevent unnecessary delay.
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VI CONSENT
Under section 89 CPC, consent of all the parties to the suit is necessary for referring
the suit for arbitration where there is no pre-existing arbitration agreement between
the parties. Similarly the court can refer the case for conciliation under section 89
CPC only with the consent of all the parties. However, in terms of Section 89 CPC
and the judicial pronouncements, consent of the parties is not mandatory for referring
a case for Mediation, Lok Adalat or Judicial Settlement. The absence of consent for
reference does not effect the voluntary nature of the mediation process as the parties
still retain the freedom to agree or not to agree for settlement during mediation.
A referral judge should be very clear as to what is the significance of the consent of
parties in mediation. Referral is appropriate when one party has agreed to mediation
and the other party is willing to go for mediation, though not necessarily committed
to settlement. Referral to mediation is proper even when neither party has agreed to
settle, but both parties are honestly willing to explore the possibilities of settlement
through mdiation. However, here the referring judge should believe it can be settled
before he refer such cases to mediation. Lastly, referral is appropriate where neither
party has expressed a desire to settle a case, but where the referring judge should
believe that a settlement may be possible. The referring judges careful exercise of
discretion is critical here. An example of such a situation might involve parties who
are unaware of the law, and with the careful attention and time that could be given by
a mediator, a case may very well settle with a credible explanation of the lawand the
damages can be easily worked out.
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VII SCHEDULE OF APPEARANCE BEFORE MEDIATION CENTRE.
The parties and counsel should be directed to appear in person at the mediation centre
to schedule a date and time for the mediation.

VIII REFERRAL ORDER
The mediation process is initiated through a referral order. An order referring the
dispute to ADR processes may be passed only in the presence of the parties and/or
their authorized representatives. The referral judge should understand the importance
of a referral order in the mediation process and should not have a casual approach in
passing the order. The referral order is the foundation of a court-referred mediation.
An ideal referral order should contain among other things details like name of the
referral judge, case number, name of the parties, date and year of institution of the
case, stage of trial, nature of the dispute, the statutory provision under which the
reference is made, next date of hearing before the referral court, whether the parties
have consented for mediation, name of the institution/mediator to whom the case is
referred for mediation, the date and time for the parties to report before the
institution/mediator, the time limit for completing the mediation, quantum of
fee/remuneration if payable and contact address and telephone numbers of the parties
and their advocates.

IX AVOIDING DELAY OF TRIAL
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If the court refers the case to mediation, it should keep track of the case by fixing a
hearing date for the mediation report. The period allotted for the mediation process
should not exceed the period as permitted under applicable Mediation Rules. The
Court should take precaution that under no circumstances the mediation process shall
be used as a tool in the hands of an unscrupulous litigant to delay the trial of the case.
In order to prevent any misuse of the provision for mediation by causingh delay in the
trial of the case, the referral judge, while referring the case for mediation, shall post
the case for further proceedings on a specific date, granting time to complete the
mediation process as provided under the Rules or such reasonable time as found
necessary. Rule 18 of the Civil Procedure Alternative Dispute Resolution and
Mediation Rules, 2006, in this regard, is as follows:18. Time-limit for completion of mediation. - On the expiry of sixty days from the date
fixed for the first appearance of the parties before the mediator, the mediation shall
stand terminated, unless the Court, which referred the matter, either suo motu, or
upon request by the mediator or any of the parties, and upon hearing all the parties,
is of the view that extension of time is necessary or may be useful; but such extension
shall not be beyond a further period of thirty days.

X POST MEDIATION ROLE OF REFERRAL JUDGE
To protect confidentiality of the mediation process, there should not be any
communication between the referral judge and the mediator regarding the mediation
during or after the process of mediation. Rule 23 of the Civil Procedure Alternative
Dispute Resolution and Mediation Rules, 2006, in this regard is as follows:-
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23. Communication between mediator and the Court. - (a) In order to preserve the
confidence of parties in the Court and the neutrality of the mediator, there should be
no communication between the mediator and the Court, except as stated in clauses
(b) and (c) of this Rule.
(b) If any communication between the mediator and the Court is necessary, it shall be
in writing and the copies of the same shall be given to the parties or their counsel or
the constituted attorney representing such party.
(c) Communication between the mediator and the Court shall be restricted to the
following matters:
(i) about the failure of the party to attend;
(ii) regarding the assessment of23. Communication between mediator and the Court.
- (a) In order to preserve the confidence of parties in the Court and the neutrality of
the mediator, there should be no communication between the mediator and the Court,
except as stated in clauses (b) and (c) of this Rule.
(b) If any communication between the mediator and the Court is necessary, it shall be
in writing and the copies of the same shall be given to the parties or their counsel or
the constituted attorney representing such party.
(c) Communication between the mediator and the Court shall be restricted to the
following matters:
(i) about the failure of the party to attend;
(ii) regarding the assessment of the mediator that the case is not suited for settlement
through mediation;
(iii) the information that the parties have settled the dispute or disputes;
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(iv) such other matters as the parties may agree in writing as provided in clause (b)
above.
The referral judge plays a crucial role even after the
conclusion of mediation. Even though the dispute was referred for mediation the
court retains its control and jurisdiction over the matter and the result of mediation
will have to be placed before the court for passing consequential orders. Before
considering the report of the mediator the referral judge shall ensure the presence of
the parties or their authorized representative in the court.
If there is no settlement between the parties. In order to
ensure that the confidentiality of the mediation process is not breached, the referral
judge should not ask for the reasons for failure of the parties to arrive at a settlement
nor should the referral judge allow the parties or their counsel to disclose such
reasons to the court. However, it is open to the referral judge to explore the
possibility of a settlement between the parties. The court proceedings shall continue
in accordance with law. Rule 6 of the Civil Procedure Alternative Dispute Resolution
and Mediation Rules, 2006, in this regard is as follows:6. Referral to the Court and appearance before the Court upon failure of attempts to
settle disputes by conciliation .or judicial settlement or mediation. - (1) Where a suit
has been referred for settlement for conciliation, mediation or judicial settlement and
has not been settled, or where it is felt that it would not be proper in the interest of
justice to proceed further with the matter, the suit shall be referred back again to the
Court with a direction to the parties to appear before the Court on a specific date.
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(2) Upon the reference of the matter back to the Court under sub-rule (1) or under
sub-section (5) of section 20 of the Legal Services Authorities Act, 1987, the Court
shall proceed with the suit in accordance with law.
Rule 6 of Jharkhand High Court Case Flow Management in the Sub-Ordinate Court
Rules, 2006 is as follows:On the filing of report by the mediator under the Mediation Rules that efforts at mediation have
failed, or a report by the conciliator under the provisions of the Arbitration and Conciliation Act,
1996, or a report of no settlement in the Lok Adalat under the provisions of the Legal Services
Authorities Act, 1987 the suit shall be listed before the Registry within a period of 14 days. At the
said hearig before the Registry, all the parties shall submit the draft issues proposed by them. The
suit shall be listed before the Court within 14 days therafter for framing of issues.
When the suit is listed after failure of the attempts at concilliation, arbitration
or the Lok Adalat, the judge may merely inquire whether it is still possible for the parties to resolve
the dispute. This should invariably be done by the Judge at the first hearing when the matter comes
back on failute of concilliation, arbitration or the Lok Adalat.
If the parties are not keen about settlement, the Court shall frame the issues and direct the plaintiff
to start examining his witnesses. The procedur of each witness filing his examination-in-chief and
being ezamined in dross or re-examination will continue, one after the other. After comjpletion of
evidence on the plaintiff’s side, the defendants shall lead evidence likewise, witness after witness,
the chief-examination of each witness being by affidavit and the witness being then cross-examined
or re-examined. The parties shal keep the affidavit in chief-examination ready whenever the
witness’s examination is taken up. As far as possible, evidence must be taken up day by day as
stated in clause (a) of proviso to Rule 2 Order 17. The parties shall also indicate the likely duration
fo r the evidence to be completed, and for the arguments to he thereafter heard. The Judge shall as
certain the availability of time of the Court and will list the matter for trial on a date when the trial
can go on from day to day and conclude the evidence. The possibility of further negotiation and
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settlement should be kept open and if such a settlement takes places, it should be open to the parties
to move the registry for getting the matter lised at earlier date for disposal.

If the dispute has been settled in mediation, the referral judge should
examine whether the agreement between the parties is lawful and enforceable. If the
agreement is found to be unlawful or unenforceable, it shall be brought to the notice
of the parties and the referral judge should desist from acting upon such agreement. If
the agreement is found to be lawful and enforceable, the referral judge should act
upon the terms and conditions of the agreement and pass consequential orders. To
overcome any technical or procedural difficulty in implementing the settlement
between the parties, it is open to the referral judge to modify or amend the terms of
settlement with the consent of the parties. Rule 25 of the Civil Procedure Alternative
Dispute Resolution and Mediation Rules, 2006, in this regard is as follows:25. Court to fix a date for recording settlement and passing decree. - (1) Within seven
days of the receipt of any settlement, the Court shall issue notice to the parties fixing
a day for recording the settlement, such date not being beyond a further period of
fourteen days from the date of receipt of settlement, and the Court shall record the
settlement, if it is not illegal or opposed to Public Policy or collusive.
(2) The Court shall then pass a decree in accordance with the settlement so recorded,
if the settlement disposes of all the issues in the suit.
(3) If the settlement disposes of only certain issues arising in the suit, the Court shall
record the settlement on the date fixed for recording the settlement; and
(i) if the issues are severable from the other issues and if a decree could be passed to
the extent of the settlement covered by those issues, the Court may pass a decree
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straight away in accordance with the settlement on those issues without waiting for a
decision of the Court on the other issues which are not settled;
(ii) if the issues are not severable, the Court shall wait for a decision of the Court on
the other issues which are not settled.

CHECK LIST FOR REFERRAL JUDGES

Do`s
1.Ensure presence of the parties or authorized representative at the time of referral
2. assess relevent facts of the case.
3. interact and motivate the parties .
4. ascertain willingness of the parties.
5. explain role of mediator .
6. explain right to self determination and confidentiality.
7. select appropriate cases .
8. encourage advocates and litigants to choose mediation And explain benefits of
mediation .
9. ensure authority of government officials.
10. try to obtain free consent of the parties for referral .
11. find reasons if parties are not ready for mediation.
12. pass appropriate referral order .
obtain signatures of parties on referral order .
obtain signatures of parties on referral order .
fix date and time for apperance before mediator.
fix schedule of trial.

DONT
1. DO not refer ex-parte case.
2. do not refer cases involving complex legal multiple parties constitutional matters,
public policies.
3. no delay of trial.
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4. no reference for sake of reference . A referral judge should not refer a case without
considering
the factors necessary for making a referral to mediation just to increase the no. of
referrals from his or her court.
5. Also a referral judge should not refer a case for mediation to get rid of it, may be
for a short span.
6. no reference without objective assessment.
7. do not refer a case barred by statutory provisions.
8. no communication with mediator.

Manoj Kumar Ram
Civil Judge, Senior Division – I
Civil Court, Latehar.
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Gist of the "Webinar on Mediation for Referral Judges” held on 5th, July, 2020 at 10:30
A.M. to 1:00 P.M. for the Officer posted as Civil Judge (Sr. Div.)-I and Civil Judge (Jr.
Div.)-I (Permanent Courts)

Submitted by :
Mayank Tushar Topno,
Civil Judge-cum-P.M. JJB.
Garhwa

A:

How to curb the delays caused in Civil Trials

In Maria Margarida Sequeira Fernandes v. Erasmo Jack De Sequeira, (2012) 5 SCC 370
it was held that



Pleadings are the foundation of litigation. In pleadings, only the necessary and

relevant material must be included and unnecessary and irrelevant material must be
excluded.



Apart from these pleadings, the court must insist on documentary proof in support

of the pleadings. All those documents would be relevant which come into existence after
the transfer of title or possession or the encumbrance as is claimed. While dealing with the
civil suits, at the threshold, the court must carefully and critically examine the pleadings and
documents.


The court will examine the pleadings for specificity as also the supporting

material for sufficiency and then pass appropriate orders.


If the pleadings do not give sufficient details, they will not raise an issue, and the court

can reject the claim or pass a decree on admission. On vague pleadings, no issue arises. Only
when he so establishes, does the question of framing an issue arise. Framing of issues is an
extremely important stage in a civil trial. Judges are expected to carefully examine the
pleadings and documents before framing of issues in a given case.


In pleadings, whenever a person claims right to continue in possession of another

property, it becomes necessary for him to plead with specificity about who was the owner, on
what date did he enter into possession, in what capacity and in what manner did he conduct his
relationship with the owner over the years till the date of suit. He must also give details on
what basis he is claiming a right to continue in possession. Until the pleadings raise a
sufficient case, they will not constitute sufficient claim of defence.

B:

Other remedies



The pleadings have to be responsibly put down, it may be advisable to, at times, give

an opportunity to amend before proceeding to harsher penalties – i.e., re-file the pleadings

after including the relevant component and excluding the irrelevant and unnecessary
component.


The ‘denial’ in the Written Statement / Replication is evasive, or separate paragraphs

are jumbled up to avoid answering. Giving an opportunity ( or even a direction ) for a fresh
para-wise ( and sub-para-wise ) reply, as also calling for an explanatory affidavit on any point,
are useful procedural devices which must be wielded. Very often, questions of ‘deemed
admission’ arise, and many of them can be decided at the ‘issues’ stage without leaving things
open for the trial.


Rule 16 of Order VI CPC enables the Court, at any stage of the proceedings, to strike

out or amend any pleadings that are unnecessary, scandalous, frivolous or vexatious, or which
may tend to prejudice, embarrass or delay the fair trial of the suit, or which are otherwise an
abuse of the process of the Court. Added to that is the wielding of power under Section 30
CPC to ensure details and particulars.


Lastly, if falsehood or concealment is found, it requires directing prosecution at the

appropriate stage. For those contents which are improper, but not grave enough to fall within
the realm of perjury, appropriate costs need to be imposed.


Today, it is documents and records that comprise the bulk – 95 % documents and only

5 % oral. Consequently, pleadings and pre-trial procedures need more attention.


Documentary evidence ( and more so with the photocopier ) can be received in

advance and processed so that there is very little left to go for a trial.


Courts should readily direct discovery & production of documents, even summoning

from outside sources at an early stage, followed by proper admission / denial.


There is a difference between proof of a document and what the document proves.

Proper admission / denial, dispensation of proof, and in the event of dispute, supporting
evidence followed by methodical exhibit marking, is essential.


The next step in the preparatory procedures is Interrogatories. On receiving answers to

interrogatories, so many ‘facts’ which were in dispute or simply appearing to be in dispute
can be removed from the arena of dispute. Lawyers need to be encouraged to prepare and file
interrogatories. Courts also should not be reluctant in giving leave to deliver interrogatories.
In Ramrameshwari Devi vs Nirmala Devi 2011 (8) SCC 249 the Supreme Court noted: The
Court should resort to discovery and production of documents and interrogatories at the
earliest according to the object of the Act. If this exercise is carefully carried out, it would
focus the controversies involved in the case and help the court in arriving at truth of the
matter and doing substantial justice. The Court can also do so suo motu.


It is an impression that in most cases, if the Court, after obtaining or preparing a

three-column List of Events, and going through the file, with the assistance of the two
counsel, formulates a few questions and asks the parties to file an affidavit in answer, at least
half the disputes regarding fact would stand resolved, i.e., the party in the wrong will no
longer be able to persist with his false averments, or false or irresponsible denial.



Directions regarding presentation of data / information in a tabulated or comparative or

grouped form, depending on the nature of the case, and then also stated sequentially for a
particular topic, or in juxtaposition with other facts & events, can bring about clarity.


The effort and the ability to identify, discern, and segregate fact, law and application of

law will greatly improve our ability to prevent a party from being able to put forward
irrelevance, confusion, concealment and falsehood, and also enable better ( re ) structuring of
the rival cases and thus reduce the disputed area of fact and then proceed to fact-finding.


Directing the parties to file a M emo ( as an index to their case ) before the first hearing

is another useful step.


In T. Arivandandam vs. T.V. Satyapal 1977 (4) SCC 467, the Supreme Court

observed: And, if clever drafting has created the illusion of a cause of action, nip it in the bud
at the first hearing by examining the party searchingly under Order X, C.P.C . The trial
Courts would insist imperatively on examining the party at the first hearing so that bogus
litigation can be shot down at the earliest stage. The Penal Code is resourceful enough to
meet such men, ( Chp. XI ) and must be triggered against them.


The Court can always ask the parties to familiarise themselves with the

controversy in the case and come with all the records. The lawyers can give suggested
questions for the other party.


The Court can also narrow down the scope of the controversy, both during the

statement by asking pertinent questions and thereafter by hearing the parties and passing
orders. Averments / pleas which are irrelevant or have no prospect of success can be so
designated.


Framing of issues is an extremely important stage in a civil trial. Judges are

expected to carefully examine the pleadings and documents before framing of issues in a
given case.


The issues that are framed must be narrow and pointed, and not wide. The

difference between a wide issue on the one hand and a pointed issue on the other ought not to
be ignored. The Court has also to consider the pleadings and other material on record and then
fix the onus of proof. The ‘ Onus’ of proof here is understood not in the sense of risk of non-

persuasion, but that on the particular issue /s which party ( of the two ) will first begin the
evidence and the other will thereafter rebut. Put differently, placing of onus here is more
towards fixing the order ( sequence ) of adducing evidence.


Adjournments have to be tackled – not by always refusing, but by: ( 1 ) considering

the overall circumstances of the case and the previous record; and ( 2 ) granting adjournment
for very short periods, may be for a period not exceeding one week, and against actual /
realistic costs, which should increase each time an adjournment is asked for by that party
again.


Proof of documents and proof of facts must be given attention in advance so that no

loopholes or shortcomings are left at the trial.


A proper read through the file, preparation of memo, insisting on a list of

witnesses that details what the witness will prove, and keeping exhibit numbers, page
numbers and references in the pleadings and affidavits handy in a table form, will help
proper recording of evidence. The three-column list of dates and a flowchart, even if drawn
in pencil or comparative tables kept on side will be of help in recording the evidence. A
continuous trial has its advantages and is far more efficient than a piecemeal trial.


The Court can always, and ought to, insist that written arguments be filed well before

commencing the final hearing which Order XVIII Rule 2(3A) of the Code of Civil Procedure
also recognizes.


The successful party can demand (a) the delivery of benefit earned by the opposite

party under the interim order of the court, or (b) to make restitution for what it has lost; and it
is the duty of the court to do so unless it feels that in the facts and on the circumstances of the
case, the restitution would far from meeting the ends of justice, would rather defeat the same.
Failure to order complete restitution and costs will be doing injustice and allowing the
wrongdoer to profit from his wrong.


The ‘costs’ that are awarded must be realistic. It should cover all expenditure, direct

and indirect, that a reasonable person would have to incur.

C:

Mediation of Civil Suits

ROLE OF REFERRAL JUDGES



Judges who refer the cases for settlement through any of the ADR methods are known

as Referral Judges.



Section 89 and Order X Rule 1A of Code of Civil Procedure, 1908 require the court to

direct the parties to opt for any of the five modes of alternative dispute resolution and to refer
the case for Arbitration, Conciliation, Judicial Settlement, Lok Adalat or mediation. While
making such reference the court shall take into account the option if any exercised by the
parties and the suitability of the case for the particular ADR method. In the light of judicial
pronouncements a referral judge is not required to formulate the terms of settlement or to

make them available to the parties for their observations. The referral judge is required to
acquaint himself with the facts of the case and the nature of the dispute between the parties
and to make an objective assessment to the suitability of the case for reference to ADR.



Having regard to the provisions of Rule 1A of Order 10 of the Code, the civil court

should invariably refer cases to ADR process. Only in certain recognized excluded categories
of cases, the Court may choose not to refer to an ADR process. If the case is unsuited for
reference to any of the ADR process, the court shall briefly record the reasons for not referring
the case to any of the settlement procedures prescribed under section 89 of the Code. It is
mandatory for the Courts to consider recourse to ADR process under section 89 of the Code
but actual reference to an ADR process in all cases is not mandatory.



The appropriate stage for considering reference to ADR processes in civil suits is after

the completion of pleadings and before framing the issues. If for any reason, the court did not
refer the case to ADR process before framing issues, nothing prevents the court from
considering reference even at a later stage.



In terms of Section 89 CPC and the judicial pronouncements, consent of the parties is

not mandatory for referring a case for Mediation, Lok Adalat or Judicial Settlement.



In order to prevent any misuse of the provision for mediation by causing delay in the

trial of the case, the referral judge, while referring the case for mediation, shall post the case
for further proceedings on a specific date, granting time to complete the mediation process as
provided under the Rules or such reasonable time as found necessary.



As held by the Supreme Court of India in Afcons case, having regard to their nature,

the following categories of cases are normally considered unsuitable for ADR process.
a)

Representative suits under Order I Rule 8 CPC which involves public

interest or interest of numerous persons who are not parties before the court.
b)

Disputes relating to election to public offices.

c)

Cases involving grant of authority by the court after enquiry, as for example,

suits for grant of probate or letters of administration.
d)

Cases involving serious and specific allegations of fraud, fabrication of

documents, forgery, impersonation, coercion, etc.
e)

Cases requiring protection of courts, as for example, claims against minors,

deities and
mentally challenged and suits for declaration of title against the Government.
All other suits and cases of civil nature in particular the following categories of cases
(whether
pending in civil courts or other special tribunals/forums) are normally suitable for
ADR processes:
a)

All cases relating to trade, commerce and contracts, including

•

disputes arising out of contracts(including all money suits)

•

disputes relating to specific performance

•

disputes between suppliers and customers

•

disputes between bankers and customers

•

disputes between developers/builders and customers

•

disputes between landlords and tenants/licensor and licensees

•

disputes between insurer and insured

b)

All cases arising from strained or soured relationships, including

•

disputes relating to matrimonial causes, maintenance, custody of children

•

disputes relating to partition/ division among family members/coparceners/co-

owners
•

disputes relating to partnership among partners

c)

All cases where there is a need for continuation of the pre-existing relationship

in spite of the disputes, including
•

disputes between neighbours (relating to easementary rights, encroachments,

nuisance, etc.)
•
•

disputes between employers and employees
disputes among members of societies/ associations/apartment owners’

associations
d)

All cases relating to tortious liability, including

e)

claims for compensation in motor accidents/ other accidents

f)

All consumer disputes, including disputes where a trader/ supplier/

manufacturer/service provider is keen to maintain his business/professional reputation
and credibility or product popularity.

IMPORTANT GUIDELINES FOR REFERRAL JUDGES

1)

As per Section 89 and Rule 1-A of Order 10, the court should explore the possibility

of referral to ADR processes after the pleadings are complete and before framing the issues
when the case is taken up for preliminary hearing for examination of parties under Order 10 of
the Code. If for any reason, the court could not considered and referred the matter to ADR
processes before framing issues, the case can be refer even after framing of the issues.
In family disputes or matrimonial cases, the ideal stage for mediation would be
immediately after service of respondent and before filing of objections/written statements. In
such cases, the relationship between concerned parties becomes hostile on account of the
various allegations in the petition. The hostility would be further aggravated by the counterallegations made in written statement or objections.

2)

After completion of the pleadings and before framing of the issues, the court shall fix

a preliminary hearing for appearance of parties to acquaint itself with the facts of the case and
the nature of the dispute between the parties.

3)

The court should first consider whether the case is not fit to be referred to any ADR

processes. If the case is not suitable for any ADR process then court should record a brief
order referring to the nature of the case and why it is not fit for reference to ADR processes. If
case can be referred to ADR processes, the court should explain the choice of five ADR
processes to the parties to enable them to exercise their option.

4)

The court should first ascertain regarding choice of parties for arbitration and should

inform the parties that arbitration is an adjudicatory process and reference to arbitration will
permanently take the suit outside the ambit of the court.

5)

If the parties are not agreeable for arbitration, the court should ascertain whether the

parties are agreeable for reference to conciliation which will be governed by the provisions of
the AC Act. If all the parties agree for reference to conciliation and agree upon the
conciliator/s, the court can refer the matter to conciliation in accordance with section 64 of the
AC Act.

6)

If parties are not agreeable for arbitration and conciliation, the court after taking into

consideration the preferences/options of parties, refer the matter to any one of the other three
other ADR processes:
(a)

Lok Adalat;

(b)

Mediation by a neutral third party facilitator or mediator; and

(c)

A judicial settlement, where a Judge assists the parties to arrive at a settlement.

7)

If the case is simple or relating to a matter where the legal principles are clearly settled

and there is no personal animosity between the parties, the court may refer the matter to Lok
Adalat.

8)

If the case is complicated and requires negotiations, the court should refer the case to

mediation. If the facility of mediation is not available or where the parties opt for the guidance
of a Judge to arrive at a settlement, the case can be refer to another Judge for attempting
settlement.

9)

If ADR process is not successful, then court shall proceed with hearing of the case. If

case is settled, then court shall examine the settlement and shall make a decree in terms of it
keeping in view the legal principles of Order 23 Rule 3 of the Code.

10)

If the settlement includes terms and conditions which are not the subject matter of the

suit, the settlement shall be governed by Section 74 of the AC Act (if it is a Conciliation

Settlement) or Section 21 of the Legal Services Authorities Act, 1987 (if it is a settlement by a
LokAdalat or by mediation which is a deemed Lok Adalat).

11)

If any term of the settlement is ex facie illegal or unforceable, the court should draw

the attention of parties thereto to avoid further litigations and disputes about executability.

12)

The court shall record the mutual consent of the parties if the case is referred to

arbitration or conciliation. If the reference is to any other ADR process, the court should
briefly record that having regard to the nature of dispute, the case deserves to be referred to
Lok Adalat, or mediation or judicial settlement, as the case may be. The Referral Order should
not be an elaborate order.

13)

The requirement in Section 89(1) that the court should formulate or reformulate the

terms of settlement would only mean that court has to briefly refer to the nature of dispute and
decide upon the appropriate ADR process.

14)

If the Presiding Judge of the case assists the parties and if settlement negotiations fail,

he should not deal with the adjudication of the matter, to avoid apprehensions of bias and
prejudice. It is,therefore, advisable to refer cases proposed for Judicial Settlement to another
Judge.

15)

If the court refers the case to an ADR process (other than Arbitration), it should keep

track of the case by fixing a hearing date for the ADR Report. The period allotted for the ADR
process should not exceed from the period as permitted under applicable Mediation Rules. The
Court should take precaution that under no circumstances the ADR process shall be used as a
tool in the hands of an unscrupulous litigant to delay the trial of the case.

16)

The court should not send the original judicial record of the case at the time of

referring the case for an ADR forum, however only copies of relevant papers of the judicial
record should be annexed with referral order. If the case is referred to a Court annexed
Mediation Centre which is under the exclusive control and supervision of a Judicial Officer,
the original file may be made available wherever necessary.

Hon’ble Jharkhand High Court order on how to make reference.

In Arbitration Appeal No. 6 of 2016 the Hon’ble High Court of Jharkhand stated on how
to make an order to refer a record for mediation.

1.

Brief study on Role of referral Judges in Mediation
1. INTRODUCTION:- The Indian Justice delivery system dependent upon

rule of law and constitutional mechanisms. Which is leads to technical
procedures with characteristics of the adversarial system with accompany
delays, arrears and taxing cost. Indian justice system reliance on win or loss
situation, which leads to repeated use of the legal process. In India number of
cases has filed in courts and which resulting in pendency and delays on
disposal of cases. Therefore it was emphasized to develop and adopted any
other alternate dispute resolution method for lessen the burden on the court
and provide suitable mechanism for expedition resolution of disputes. In
Indian legal system, appropriate methods of disputes resolution are available,
such as Arbitration, Conciliation, Mediation and Lok Adalat. These methods
are less formal and save the money and time of the litigants.
The concept of mediation received legislative recognition first time in India
in Industrial Disputes Act 1947. Arbitration, as dispute resolution process was
recognized as early as 1879 and also found a place in civil procedure code of 1908
but section 89 of C.P.C was repealed by the Act 1940.

In 1999 on the

recommendation made by law commission of India and Malimath Committee
section 89 was inserted in C.P.C (Amendment Act). The Legal Service Authority
Act 1987 also encourage the settlement of dispute by way of Negotiation,
Arbitration and Conciliation. The parliament also enacted Arbitration and
Conciliation Act 1996.
2. PROVISION UNDER CODE OF CIVIL PROCEDURE

Section 89 C.P.C. Settlement of disputes outside the court:(1) Where it appears to the court that there exist elements of a settlement which may
be acceptable to the parties, the court shall formulate the terms of settlement and
give them to the parties for their observations and after receiving the observation of
the parties, the court may reformulate the terms
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of a possible settlement and refer the same for:- (a) Arbitration
(b) Conciliation
(c) Judicial settlement including settlement through Lok Adalat
(d) Mediation
(2) Where a disputes has been referred:- (a) for arbitration or conciliation the
provisions of the arbitration and conciliation Act 1996 shall apply as if the
proceeding for arbitration or conciliation were referred for settlement under the
provision of that Act
(b) to Lok Adalat the court shall refere the same to the Lok Adalat in accordance
with the provisions of sub- section (1) of the section 20 of the legal services
Authority Act 1987 and all other provisions of the that Act shall apply in respect of
the dispute so referred to the Lok Adalar.
(c) for Judicial settlement, the court shall refer the same to a suitable institution or
person and such institution or person shall be deemed to be a Lok Adalat and all the
provisions of the Legal Services Authority Act 1987 shall apply as if the dispute
were referred to a Lok Adalat under the provision of that Act.
(d) for mediation, the court shall effect a compromise between the parties and shall
follow such procedure as may be prescribed.
Order X of Code of Civil Procedure 1908
Order X Rule 1. Ascertainment whether allegations in pleadings are admitted or
denied:- At the first hearing of the suit the Court shall ascertain from each party or
his pleader whether he admits or denies such allegations of fact as are made in the
plaint or written statement (if any) of the opposite party, and as are not expressly or
by necessary implication admitted or denied by the party against whom they are
made. The Court shall record such admissions and denials.
1-A Direction of the court to opt for any one mode of alternative dispute resolution:After recording the admissions and denials, the court shall direct
3.
the parties to suit to opt either mode of the settlement outside the court as specified
in sub-section (1) of section 89. On the option of the parties, the court shall fix the

date of appearance before such forum or authority as may be opted by the parties.
1-B Appearance before the conciliatory forum or authority – Where a suit is
referred under rule 1-A, the parties shall appear before such forum or authority for
conciliation of the suit.
1-C Appearance before the court consequent to the failure of efforts of conciliationWhere a suit is referred under 1-A and the presiding officer of conciliation forum or
authority is satisfied that it would not be proper in the interest of justice to proceed
with the matter further, then, it shall refer the matter again to the court and direct the
parties to appear before on the date fixed by it.
Order X Rule 2 Oral examination of party, or companion of party –
(1) At the first hearing of the suit, the court (a) shall, with a view to elucidating matters in controversy in the suit examine orally
such of the parties to the suit appearing in person or present in Court, as it deems fit,
and
(b) may orally examine any person, able to answer any material question relating to
the suit, by whom any party appearing in person or present in Court or his pleader is
accompanied.
(2) At any subsequent hearing, the Court may orally examine any party appearing in
person or present in Court, or any person, able to answer any material question
relating to the suit, by whom such party or his pleader is accompanied.
(3) The Court may, if it thinks fit, put in the course of an examination under this rule
questions suggested by either party.
Order X Rule 3 Substance of examination to be written - The substance of
4.
the examination shall be reduced to writing by the Judge, and shall form part of the
record.
Order X Rule 4 - Consequence of refusal or inability of pleader to answer
(1) Where the pleader of any party who appears by a pleader or any such person
accompanying a pleader as is referred to in rule 2, refuses or is unable to answer

any material question relating to the suit which the Court is of opinion that the party
whom he represents ought to answer, and is likely to be able to answer if
interrogated in person, the Court may postpone the hearing of the suit to a future
day and direct that such party shall appear in person on such day.
(2) If such party fails without lawful excuse to appear in person on the day so
appointed, the Court may pronounce judgment against him, or make such order in
relation to the suit as it thinks fit.

3.

ROLE OF REFERRAL JUDGES IN MEDIATION
In mediation, the key to success depends on Judges referring appropriate

cases, which occurs at the very beginning of the process. Conversely, failure is
dependent on referring inappropriate cases. Judges who refer the cases for
settlement through any of the ADR methods are known as referral judges. The role
of a Referral Judge is of great significance in court-referred mediation. All cases are
not suitable for mediation. Only appropriate cases which are suitable for mediation
should be referred for mediation. Success of mediation will depend on the proper
selection and reference of only suitable cases by referral judges. In Court annexed
mediation, the fountainhead of mediation is the Referral Judge who initiates the
process by passing a referral order in a pending litigation, either with the consent of
the parties who are willing to try mediation or in cases where the referral judge
considers it fit and appropriate to send parties for mediation after being
5.
satisfied that there exist elements of settlement. Section 89 read with order X Rule
1-A, 1-B& 1-C of the Code of Civil Procedure is impose obligation to the court to
refer the suitable matters for alternative dispute resolution authority.
As per the provision of Order X Rule 1-A, after recording admission or
denial of documents, the court is under an obligation to direct the parties to the suit
to opt for any of the four modes of settlement as specified in sub section (1) of the
Section 89 Code of Civil Procedure and on the option of the parties, the court fixes
the date of appropriate before the forum or authority as opted by the parties. This is
not to say that the courts cannot permit/call upon parties to undergo mediation at an

earlier stage of completion of pleadings and even at a later stage, during the course
of evidence. A case may be referred for mediation at any stage of the trial, but
courts must ensure that a request for sending the parties to mediation does not
become a tool for procrastination in the hands of a party inserted in unnecessarily
delaying the court proceedings. Success in mediation depends to a great extent on
the Referral Judges referring such cases, which in their opinion, they think are fit
for mediation. The responsibility cast on the Judge while making a reference.
Direction of the Court to opt for any one mode of alternative dispute resolution.
Appearance before the conciliatory forum or authority. Appearance before the
Court consequent to the failure of efforts of conciliation is therefore onerous and
crucial. Proper referrals help reduce the caseload, maximize success of mediation
and increase the litigant’s satisfaction with the justice system. While making
appropriate referrals reduces the work load of a judge, inappropriate referrals results
in waste of precious time and delays the trial. It also damages the perceived
effectiveness of the Alternative Dispute Resolution process and results in ending up
back in Court with a failed experience.
4. LEADING CASE LAWS :-

6.
In Salem Advocate Bar Association T.N. Vs. Union of India (2005) 6 SC 344 The
Hon’ble S.C observed that section 89 CPC uses both the ward “shall” and “may”
whereas Order X rule 1A uses the ward “shall” but on harmonious reading of these
provisions it becomes clear that the use of the ward may in section 89 only governs
the aspect of reformulation of the terms of a possible settlement and its reference to
one of A.D.R. methods. The Hon’ble S.C also observed that the court is not
involved in the actual mediation /conciliation and clause (d) of section 89 (2) only
means that when mediation succeeds and parties agree to the terms of settlement,
the mediator will report to the court and the court, after giving notice and hearing
the parties, effect the compromise and pass a decree in accordance with the terms of
settlement accepted by the parties.
In Afcons Infrastructure Limited and another Vs. Cherian Varkey construction

co. (P) Ltd. (2010) 8 SC 24 The Hon’ble S.C obseved that the trial court did not
adopt the proper procedure while enforcing section 89 of the code. Failure to invoke
section 89 suo moto after completion of pleading and considering it only after an
application under section 89 was filed, is erroneous. A civil court exercising power
under section 89 of the code cannot refer a suit to arbitration unless all the parties to
the suit agree for such reference.
The Hon’ble S.C also lays down some guidelines for reference of cases for A.D.R
mechanism.
(A) The following categories of cases are normally considered to be not suitable
for A.D.R. process having regard to their nature: (i) Representative suits under Order 1 Rule 8 C.P.C. which involve public interest or
interest of numerous persons who are not parties before the court.
(ii) Disputes relating to election to public offices (as contrasted from disputes
between two groups trying to get control over the management of societies, clubs,
association, etc.).
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(iii) Cases involving grant of authority by the court after enquiry, as for example,
suits for grant of probate or letters of administration.
(iv) Cases involving serious and specific allegations of fraud, fabrication of
documents, forgery, impersonation, coercion, etc.
(v) Cases requiring protection of courts, as for example, claims against minors,
deities and mentally challenged and suits for declaration of title against the
Government.
(vi) Cases involving prosecution for criminal offences.
(B) All other suits and cases of civil nature in particular the following categories
of cases are normally suitable for ADR processes:
(i) All cases relating to trade, commerce and contracts, including disputes arising
out of contracts. (Including all money claims); disputes relating to specific
performance;
(ii) All cases arising from strained or soured relationships, including disputes
relating to matrimonial causes, maintenance, custody of children;

(iii) All cases where there is a need for continuation of the pre-existing relationship
in spite of the disputes, including disputes between neighbours (relating to
easementary rights, encroachments, nuisance, etc.);
(iv) All cases relating to tortious liability, including claims for compensation in
motor accidents/other accidents; and
(v) All consumer disputes, including disputes where a trader/supplier/manufacturer
service provider is keen to maintain his business/professional reputation and
credibility or product popularity.
In Vinoba Bhave University and Another Vs Ms Design Team Architect And Civil
on 15 September, 2016, The Hon’ble Jharkhand High Court held that if any
reference may be made under Section 89 of the Code of Civil Procedure. The
details of the Advocates and their parties, i.e. their names and mobile numbers,
ought to be mentioned in the order referring the matter so
8.
that concerned Mediator/Secretary, District Legal Services Authority can intimate
the concerned parties to attend the mediation.
In Dayawati vs Yogesh Kumar Gosain on 17 October, 2017 the Hon’ble Delhi
High Court observed that a settlement in mediation arising out of referral in a civil
case by a civil court, can result in a decree upon compliance with the procedure
under Order XXIII of the C.P.C. This can never be so in a mediation settlement
arising out of a criminal case.
5. DO’S FOR REFERRAL JUDGES:-

There are certain positive actions to be taken by the referral judges while referring
the matters to the mediation process. They can be enumerated as follows: (1) Ensure the presence of the parties before referral for information.
(2) Assess the relevant facts of the case.
(3) At the time of referral, interest with the litigants eliciting information and
explaining the process
(4) Explaining the benefits such as no cost, refund of court fees, timely resolution of

disputes and process of the mediation to the litigants.
(5) Pass an appropriate referral order and obtain signatures of the parties/Advocates
on referral order.
(6) Direct the parties as well as their advocates to appear before the Mediation Cell
on a fixed date and time.
(7) Fix date schedule of the trial i.e. next date of effective hearing before the court
at the time of referral.
6. DON’T FOR REFERRAL JUDGES :-

There are certain things which the referral judge should not do while considering
the point of reference of a matter to the mediation center. They can be stated as
follows: 9.
(1) Do not refer a case where either of the parties are ex-parte.
(2) Cases pertaining to Constitution/ Public Policy should not be referred.
(3) Mediation should not be allowed as a tool for delay of the trial.
(4) The case should not be referred for mediation only for the sake of reference.
(5) Do not refer the case without making an objective assessment of the case.
(6) Do not have any communication with the mediator as the mediation proceedings
are confidential.
(7) In order to ensure that the confidentiality of the mediation process is not
breached, the referral judge should not ask for the reasons for failure of the parties
to arrive at a settlement.

Submitted By
Nirmala Barla
Civil Judge (Jr. Div.) cum PMJJB
Civil Court Bokaro
Date:- 08.07.2020

Summary of the Learnings from the Webinar on Mediation for Referral Judges organised
on 05th July, 2020 under the aegis of Judicial Academy Jharkhand (Resource Person: Dr.
Arun Mohan, Senior Advocate Supreme Court of India.
A Webinar was organised on 05th of July, 2020 between 10:30 A.M. to 1:00 P.M, under the
aegis of Judicial Academy Jharkhand, on the topic of Mediation for Referral Judges. The
resource person for the same was Dr. Arun Mohan, Senior Advocate Supreme Court of India.
As the name itself suggests that the webinar was meant for referral judges. In my
understanding the central theme of the webinar was based on three main points namely:
(i) Choosing fit cases for mediation.
(ii) Understanding the real issues involved in a particular case.
(iii) Working out means to curtail unnecessary delays and using the suitable provisions of law
to do so.
Dr. Mohan in a very lucid manner has stated that Judge should very carefully go through the
pleadings of the parties. Unless and until a Judge has full command over the pleadings , he
cannot curtail the process. Command of Judge over pleadings will help him to concentrate
only on material facts relevant to the real controversies between the parties. A Judge while
handling in Civil case has to utilise certain relevant provisions of C.P.C. such as order X,
XII, XIII and XIV. Ld. Senior Counsel reminded that in most of the cases in which one of the
party to the suit has a false claim whose intention is only to harass the other party who has a
genuine claim in the suit property. Under order X rule 1 of C.P.C. the court is empowered to
ascertain from each party or his pleader admissions and denials of fact made in the pleadings
of the parties at the first hearing of the suit. This process will cut short the unnecessary claims
and counter claims of the parties and the court as well as parties may concentrate on real question
of dispute. Under order XII of C.P.C. the court may ask parties for admissions and denials of
the facts mentioned in the pleadings of the parties. Order XII of C.P.C. empowers the court to
record the admissions of the parties. This will help in further shortening claims and counter
claims of the parties. Order XIII of C.P.C. empowers the court to direct the parties to submit
their documents of reliance before issues are framed this will discourage the erring party. This
process will frustrate the erring party and force him to settle the disputes in the Mediation. The
chance of settlement becomes higher. If a Judge adhere to above discussed provisions of law his
Job under order XIV of C.P.C. becomes easy and he has a very clear picture of material relevant
facts in dispute between the parties help him in settling issues only on relevant points which are
the bone of contention between the parties. In addition to aforesaid provision Ld. Senior

Counsel also suggested use of order VII rule 11 and order VIII rule 1 of C.P.C. for
restraining false and fabricated suits. While going through further discussion Ld. Senior
Counsel also reminded that the court should frame questions for both parties. By utilizing the
suitble provisions of C.P.C. a Judge not only will increase success in mediation but also help in
deciding cases finally on the conclusion of trial. Ld. Senior Counsel also reminded that while
going through facts of the pleadings of the parties the court has to focus on material facts and
relevant facts. Materials facts are those facts which are related to real question in dispute that
will be finally decide in the case and relevant fact are those material fact which are relevant to
the matter of controversy and has to be decided in the suit. Ld. Senior Counsel has
demonstrated that the Judge who is dealing with Civil case has ample power in the Civil
procedure code to check the lingering the proceeding of the suit and discouraging of erring
party and has tools of bringing down the pendency of civil litigation by little endeavor. Dr.
Mohan has also stated during his lecture that in suitable cases section 340 of Cr.P.C can also be used
to prevent litigants from making malpractices.
Submitted by:
Rajeev Kumar Singh
S.D.J.M.-cum-Judge Incharge-cum
Additional Munsif, Koderma

REPORT ON ONLINE WEBINAR “MEDIATION FOR REFERRAL
JUDGES” HELD ON 05.07.20
The Guest Speaker for the session was Dr. Arun Mohan. One of the advantages for
this webinar was distribution of soft copies of the study materials one day before
which was very beneficial and productive for the participants for the online distance
participative learning programme arranged by the Judicial Academy.
Lecture of guest in brief:
Dr Mohan started the session with the note that the area / scope of mediation is very
narrow and until the preparatory work is done by the Courts the chances of successful
mediation comes down. Dr. Mohan had given illustration of how from the pleadings
of the parties the real dispute between the parties needs to be culled out. For
determining the real disputes , interrogatories , admission and production and
discovery of documents should be done as preparatory work (Order 10,11,12,13). A
composite order on discovery and production of documents can be done and if the
order is not complied with , then proper course can be adopted by the Court like
striking out of pleadings or order on costs. However before adopting such steps,
adjournments with maximum of 10 days can be granted and also adjournment for
paying costs can also be done but restricted to 10 days maximum. Reference to sec
30 of CPC was made.
The nature of delay in trial was also discussed which were impropriety in
presentation and impropriety of conduct.
Courts should diligently do the preparatory work and should focus more on genuine
success. Genuine success are those where the party having rightful claim gets major
relief for what he had claimed for. While when the non genuine claim succeeds , it
simply proves that there is loopholes in our justice delivery system where a party at
fault simply succeeds because of the time consuming process putting the other side
succumb to pressure of delay.
It was stressed that the party having clean hands will have clear pleadings while the
party who is at fault will file pleadings which is to confuse the Court and other party.

Further in cases where false documents are filed the party at fault should be penalised
by resorting to proceeding under sec 340 of CrPC. As advised by the Academy the
finding to the filing of false document can be discussed in the judgement and then
order for drawing up separate proceeding can be done.
Further the fine difference between material facts and relevant facts were also
discussed using examples from facts from criminal trial like the weapon used in
offence. The graphics provided with the study materials relating to the various stages
of the civil trial were explained in brief which gave a clear view of the filtration
process which the pleadings of the suit should undergo so that effective justice is
done. Also the various types of evidences – contemporaneous , prior and subsequent,
with its fine differences was also discussed.
The best practices as suggested was that parties should be referred to mediation
before 1st hearing (refer to O14 R3) and if the parties are ready for mediation even
before filing of the written statement then they should be referred to mediation .
Key takeaway points from the training:
1. One of the key takeaway from this training is drawing up the three column list
regarding the events from the pleadings of the parties with plaintiffs version on right,
the date being in the middle column and the version of the defendant being on the
right column. Parties can be directed to file their own event list. Copy of the same can
be kept in record. It is anticipated that the party at fault gets exposed by this exercise
and the conduct of the party is expected to change.
2. To increase success in mediation ,proper preparatory work by the Court should be
done before referring the parties to mediation.
Remarks :
1. With due regards to Dr Mohan and his study materials circulated , it is clear that
the pendency of Civil Trial has been done from the perspective of judiciary. With the
introduction of CIS 3.2 where all the case records are updated and the work done is
shown in as business which is also available for public viewing from portals like

NJDG and ecourts.gov.in, the question of docket exclusion becomes redundant. Any
case record is like a 3D object and has to be seen from the perspective of all the
stakeholders and only then the correct picture of a trial of a case record will emerge.
The CIS systems have been developed in such manner that the system itself shows
with aid of colour codes the delay likely to arise if the same stage continues.
2. Secondly it is true that the Court has to do some preparatory work before referring
the parties to mediation. However in many cases it has been found that the report
received from the mediation Center is quite contrary to the expectation of outcome by
the Court. Many a times the parties plead that the Court takes up the mediation work
as they are reluctant to go to Mediation Center. This is of course refrained by the
Court in every cases and little coaxing has to be done. CIS system also has facility to
keep track of cases referred to mediation and if Court can see the work done by the
mediator on a particular day then progress of the case under mediation can also be
seen. In Jharkhand mediation module is yet to be updated in CIS systems.
3. In CIS time table for each case can be fixed so that there can be check while
posting next date that the date fixed is not as per the time schedule. Parties also can
be made aware of the time schedule at every stages of trial.
Questions for Dr. Arun Mohan (Guest Speaker) :
1. With the Pandemic situation prevailing in the country the delay in the trials is
inevitable. What procedures to adopt in order to tackle this situation as the number
of cases is huge ?
2. Whether pendency / delay in trial can be reduced with more usage of video
conferencing ?
3. whether Artificial Intelligence (AI) can be deployed till first hearing of the case
thereby reducing the delay due to appearance and issuing of notice to the parties. ?
4.. With the use of technology coming to age whether amendments to procedural law
is a must ?

5. Whether it is possible to hold complete trial through VC in a Civil case because it
is possible for Criminal Trial ? If yes then what would be the possible procedures and
whether hybrid (physical and virtual ) can also be adopted ?
Submitted by
Rajshree Aparna Kujur
Civil Judge Senior Division-2
Dhanbad, 08.07.2020
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(Webinar on Role of Referral Judges in Successful Mediation)
Respected Sir,
I am hereby submitting the summary on the topic namely “ Role of
Referral Judges in successful Mediation” on the basis of lecture delivered by
Dr. Arun Mohan Sir on 5.07.2020.
From this lecture I understood the following thingsBefore referring the cases for mediation U/Sec 89 and U/O 10 Rule (1) A
of C.P.C the Courts should follow the provisions U/O-VI (Rule 16 and 17) ,
U/O- VII (Rule 14 ) and order VIII (Rule 1A) of Civil Procedure Code because
without exercising the aforesaid provisions the material facts of the cases are
not clearly appears on the record and when the material facts of cases are not
clear then the possibility of successful mediation becomes minimal as because
the rate of successful mediation depends upon the clarity of facta-probanda i.e
material fact of the case. It can be better understand from the following chart:

Vauge pleading

Provision U/O 6
Rule 16 and 17,
U/O VII Rule 14
and U/O VIII
Rule 1 A should
be exercised by
the courts

Then Facta
Probanda i.e material
fact becomes more
clear

Chances of
successful
mediation
will be
increased

Further, the Courts are bound to take into consideration the option of
A.D.R exercised by the parties U/S 89 and order X Rule (1) A of code of C.P.C
1908 and suitability of the case for the particular ADR method. In the light of
Judicial pronouncements as referral judge is not required to lay down the terms
of settlement or to make them available to the parties for their observations.
The referral judge is required to acquaint himself with the facts of the case and
the nature of the dispute between the parties and to make an objective
assessment to the suitability of the case for reference to Mediation.
Further, the appropriate stage for referring a Civil Suit to Mediation is
after completion of pleadings and prior to framing of issues, but nothing
prevents the court concerned from reference even at a later stage. However,
considering the possibility of allegations and counter allegations violating the
atmosphere and causing further strain on the relationship of the parties the ideal
stage for Mediation is before the framing of issues.
Further, the Hon'ble Apex Court in Afcons Infrasturcture Ltd. and Anr.
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Vs. Cherian Kanpey Construction Co. Pvt. Ltd. and Ors.n (2010 8 Supreme
Court cases 24) has categorically laid down two different lists of suitable and
unsuitable cases for Mediation.
Further, from this lecture I understand that before framing of issues the
court should exercise the power U/O XI ( Discovery, Inspection and
Interrogatories ), U/O XII ( Admissions ) and U/O XIII ( Production and
Impounding of Documents ) because after exercising of these provisions the
real issues ( disputes ) of the parties will come on the record and when the real
issues between the parties are clear then trial of the cases becomes more
smooth and accordingly, the effective judgment would be passed.
If the
Power U/O XI,
XII and XIII of C.P.C
is exercised
If

Issues
becomes more
clear

Trial of the cases
becomes smooth

Effective Judgment
may be passed

Further, from this lecture I also understand that how to filter the case of
plaintiff and defendants with relevant materials and ascertain which party is
aggrieved in real sense. In this respect Dr. Arun Mohan Sir also discussed the
main points of the Maria Maragarida case.
Accordingly, it is clear that the court must understand that it is not only
the duty bound to refer the case to Mediation but also to explore every
possibility of its success.
Submitted by
(Rakesh Raushan)
Civil Judge,(Jr. Div.)
Ramgarh
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Summary on Webinar on Mediation for Referral Judges held on 05.07.2020
The civil judicial process is a multi-stage filter having five stages namely, ( 1)
pleadings; ( 2) preparatory procedures; ( 3) pre-trial,summary and issues; ( 4) trial,
recording oral evidence; and ( 5) final arguments.

Before entering at the stage of framing of issues, the court shall make a reference
for mediation u/s 89 CPC (settlement of disputes outside the court) r/w Order 10,
Rule 1A CPC for Alternative Dispute Resolution, after completing following legal
formalities/steps as the Hon'ble Supreme Court observed in Maria Margarida
Sequeria Fernandes vs Erasmo Jack de Sequeria(2012-5 SCC 370;AIR 2012 SC
1727;2012-3 SCALE 550), that “39 … A judge in the Indian System has to be
regarded as failing to exercise its jurisdiction and thereby discharging its judicial
duty, if in the guise of remaining neutral, he opts to remain passive to the
proceedings before him. He has to always keep in mind that“every trial is a voyage
of discovery in which truth is the quest”. In order to bring on record the relevant
fact, he has to play an active role; no doubt within the bounds of the statutorily
defined procedural law.”

Under Order 6, Rule 16 CPC - striking out or amending of the pleadings, if
necessary.

Under Order 7, Rule 14 CPC - production of document relied upon by the plaintiff
or state in whose possession or power it is.

Under Order 8, Rule 1A CPC - production of document relied upon by the
defendant or state in whose possession or power it is.

Under Section 30 r/w Order 11 CPC - either suo motu or on application of a party,
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the court may order relating to the delivery and answering of interrogatories, the
admission of documents and facts, and discovery, inspection, production,
impounding and return of documents or other material objects produciable as
evidence; any fact to be proved by affidavit, etc.

The answering of interrogatories is an important step in the preparatory
procedures. On receiving answers to interrogatories, so many ‘facts’ which were in
dispute or simply appearing to be in dispute can be removed from the arena of
dispute, thus making the case shorter and simpler – in fact, at many times, leaving
no dispute at all.
Preparation of a 3-column List of Dates and Events is important. It comprises a
chronological narration with the date in the left column and the description of the
(important) events / facts in the right (main) column.
Under Order 10 CPC - At the 1st hearing examination of parties by the court
including recording of admissions or denials of allegations of facts made in the
plaint or the written statement (if any), oral examination of parties, etc. In T.
Arivandandam vs. T.V. Satyapal ( AIR 1977 SC 2421 at 2424;1977-4 SCC 467),
the Hon'ble Supreme Court observed that “ And, if clever drafting has created the
illusion of a cause of action, nip it in the bud at the first hearing by examining the
party searchingly under Order X, C.P.C. An activist Judge is the answer to
irresponsible law suits. The trial Courts would insist imperatively on examining the
party at the first hearing so that bogus litigation can be shot down at the earliest
stage. The Penal Code is resourceful enough to meet such men, (Chp. XI) and must
be triggered against them.”

That after recording of admissions or denials, the court shall, as opted by the
parties, make a reference for mediation u/s 89 CPC (settlement of disputes outside
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the court) r/w Order 10, Rule 1A CPC for Alternative Dispute Resolution.

If mediation fails then the judicial adjudication in court regains/restarted.

In all judicial adjudication in courts, 3 steps are observed (1) fact having three subelements-pleadings, documents and evidence; (2) law (selection & interpretation);
and (3) application of law to the facts as established.

Trial begins with framing of issues under Order 14 CPC.

The trial (recording of evidence) is followed by final arguments and thereafter
delivery of the judgment.

Section 35B deals with the costs for causing delay in proceeding.

In appropriate cases the courts may consider ordering prosecution for perjury as
per procedure u/s 340 Cr.P.C. otherwise it may not be possible to maintain purity
and sanctity of judicial proceedings. Further, because there is profitability from
wrongdoing, and no action is taken against those who make false averments in
pleadings or create confusion or otherwise obstruct and delay, the parties readily
resort to it. If the courts were to more frequently order prosecution for falsehood in
pleadings, documents (or response) and evidence and impose heavy costs for those
presentations which fall short of perjury but nevertheless were undesirable or
intended to delay, and also do so in respect of conduct that tends to obstruct and
delay, a fair amount of the problem will begin to find solution.
Pakur.

Sanjay Singh Yadav,

07.07.2020.

Civil Judge (Sr. Div.)-I,Pakur.
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A summary report on Role of referral Judges in Mediation held on 05.07.2020
Sir,
Most humbly and respectfully it is submitted that I had attended the webinar on the role of
referral judges in mediation and in compliance of your honours direction submitting a summary
report, on the topic and deliberation made by the resource person Sri Dr. Arun Mohan, Sr. Advocate,
New Delhi.
It would be my immense pleasure to submit a summary of the subject in reference
discoursed by an imminent expert and researcher in the field of court and case management. I have
also got an opportunity to read some of the books written by Sri Arun Mohan on Adjournment case
and litigation management and court management & administration and Justice, Courts and Delays.
The deliberation of the respected resource person was encapsulated the various provision of the
CPC including with emphasis on role of the referral judges in mediation, pleadings of the cases,
document and records filed by the parties, interrogatories and discovery of facts by the parties on
oath, framing of question by court during interrogatories to both the parties, material fact of a case,
law applicable to a case, framing of issues, considering pleading, documents, interrogatories made
by the parties on oath as per Order XIV, Rule 3, application of proceeding under Sec. 340 Cr.PC
without any hesitation, to prevent a misuse of the process of the court and restraint the fraudulent
practices and falsehood by either of the party in a case. Besides this the Ld. resource person has also
discuss the subject matter by pictorial graphics for better understanding of the issues. The respected
resource person has also given emphasis that provision contained under Sec. 89 and Order X CPC
should not be a mere formality rather a proper attention should be given to these provisions. It has
been also emphasized that if the court be cautious at each and every stage and most particularly at
the stage of Order XI, XII and XIII CPC then obviously the delay could be minimized. The
respected resource person has also discussed the guidelines and ratio given by the Hon'ble Courts
in Maria Margadia and Sanjeeev Kumat Mittal case. In short the deliberation of the resource person
was quite informative, knowledgeful and helpful to us for discharging day to day court work.
So far the issue of role of the referral judges in mediation is concern, before taking the main
topic it would be appropriate to have a glance on what we meant by mediation and why we are
stressing on the need and requirement of mediation to resolve the dispute between the parties
instead of adjudication process from the court of law.

Mediation
Mediation is the most popular and widely recognized from of ADR, both nationally and
internationally. It employs negotiation techniques to their fullest and offers solutions beyond those

that a court could ordinarily impose.
Mediation is a voluntary, non-binding process in which an impartial and neutral mediator
assists the parties in reaching an agreement. A mediator does not impose a solution but creates
conductive environment in which parties can resolve their entire disputes.
Mediation presents a unique opportunity for dispute resolution with the involvement of all
the parties and their advocates. Mediation always leave the decision making power with the parties.
A Mediator does not decide what is fair or right or apportion blame or predict the outcome in the
court. Rather, a Mediator acts as a catalyst to bring the two disputing parties together by defining
issues and eliminating obstacles for communication and settlement.
In the above discussion it may easily said that mediation is a structured negotiation process
wherein a neutral mediator uses specialized communication and negotiation techniques by
application of mediation strategy like identify the problem first, then generating options and then
reaching at solution. Now it is worth noted that mediation process may be applied to pre-litigation
cases and post-litigation cases and the judges at Civil Courts are more concern with post-litigation
mediation process, either in civil or criminal cases. Therefore it is important to note that judges have
pivotal role in referral of cases for mediation. Since the judges have to play important role in
reference of cases for mediation as such it is incumbent upon us to use to process of mediation, as a
most popular form of ADR and make it more effective to get it result oriented in successful
mediation. It would be appropriate to say that in mediation key to success depend on the referring of
appropriate cases by a referral judge for mediation and simultaneously failure of mediation depends
upon the referring of inappropriate cases by a referral judge for mediation. Thus mediation start
with the referral judges and also ends with the same that is mediation starts when the referral judges
refers appropriate cases for the mediation and the mediation collapsed as soon as the referral judges
stops referring the cases for the mediation. The role of the referral judges may be summarized as
follows:1.

The referral judge must have been gone through and assess relevant facts, documents and
other materials of the case.

2.

The element of settlement must be identified by the referral judge on evaluating the fact of
the case.

3.

A referral judge should always select appropriate cases for mediation and simultaneously not
referred the inappropriate cases. In this regard the direction issued by the Hon'ble Supreme
Court in the case of Afcons Infrastructure Ltd. V. Cherian Varkey Construction Co. (P)
Ltd., (2010) & SCO 24. The said judgment has also been circulated from the Hon'ble
Jharkhand High Court vide No. 01/R&S dated: 31.01.12. Therefore in view of the guidelines
in the said case suitable and unsuitable categorization of cases for mediation must be

ascertained.
4.

The case should be referred by a referral judge at appropriate stage. As per section 89 and
Rule 1-A of Order 10, the court should explore the possibility of referral to MEDIATION
process after the pleadings are complete and before framing the issues when the case is
taken up for preliminary hearing for examination of parties under Order 10 of the code. If
for any reason, the court could not considered and referred the matter to mediation process
before framing issues, the case can be referred even after framing of the issues. In criminal
cases the suitable cases may also be sent to the mediation center at pre-charge and postcharge stages.

5.

The referral judges must ensure the presence of the parties or authorized representative at the
time of referral.

6.

The referral judges should understand the importance of referral order as it is the foundation
of a court referred mediation. In the referral order direction regarding presence of the parties
and the advocate along with necessary case papers before mediation center at schedule time
must be given.

7.

The referral judge should interact and motivate the parties by explaining the concept and
process of mediation and its advantage. A pamphlet may also be attached with the notice
after admission of the case subject to suitability of the case and it may also be provided to
the parties in the court.

8.

The referral judge should ascertain the willingness and consent of the parties as well as role
of the mediator. In this regard the direction of the Hon'ble Jharkhand High Court in the case
of Vinoba Bhave University Vr. M/S. Design Team Architect and Civil Engineers, “must
be looked into to reduce the Non starter matters”.

9.

The referral judge must have a track of the case by fixing a hearing date for the mediation
report and the period allotted should not exceed the period as permitted under applicable
mediation rules.

10.

The referral judge in order to prevent any misuse of the provision for mediation by causing
delay in the trial of the case, the referral judge, while referring the case for mediation, shall
post the case for further proceedings on a specific date, granting time to complete the
mediation process as provided under the rules or such reasonable time as found necessary.

11.

The referral judge in order to ensure that the confidentiality of the mediation process is not
breached, the referral judges should not ask the reasons for failure of the parties to arrives at
a settlement. Nor should the referral judge allow the parties or their counsel to disclose such
reasons to the court. However, it is open to the referral judge to explore the possibility of a
settlement between the parties.

12.

An ex-parte cases should not be referred to the mediation center. A case barred by statutory
provisions and involving complex legal issues, constitutional matters, public policies should
not be refer to mediation.

13.

When the parties come to a mutual agreement the referral judge has to scrutinize the legality
of the agreement before giving it a form of decree.
Lastly it can be said in short that a presiding judge must have to develop his/her interest for

mediation first in suitable cases to make the mediation process more effective and result oriented
for grant success rate of cases referred to the mediation center.
Besides this I have a query that when a arbitral award filed for execution U/Sec. 36 of the
Arbitration and Conciliation Act and the both parties are agreed to arrive at a new set of settlement
in order to resolve their dispute then can it be referred to the mediation center?
Submitted by
(Shashi Bhushan Sharma)
Civil Judge (Sr. Div.)-I
-Cum-ACJM, Dhanbad.
Email Id- shashimunsif@gmail.com

“Mediation and role of Referral Judges” submission in context
of webinar on mediation for Referral Judges held on 5th July 2020
Justice delivery system in India is under stress mainly because of
huge pendency of cases in Court. It emphasizes the desirability to take
advantage of alternative dispute resolution, which provides procedural
flexibility, save time and money and avoid stress of conventional trial.
Out of five modes of alternative dispute resolution, one of the modes is
settlement of dispute through mediation. The same is a voluntarily, party
centered and structured negotiations process where neutral third party
assist the party in amicably resolving their dispute by using specialized
communication and negotiations techniques. Even though Mediator
facilitates their communications and negotiations the parties always
retained control over the outcome of dispute. In this regard the role of
Referral Judges is of great significance when pending matter before the
Court is referred for mediation. Before referring the matter, some of the
following points are required to be considered.:i.

What matters are suitable to be referred for mediation ?

ii.

At what stage the matter is referred to mediation ?

iii.

What are the things to be ensured by referral Judge at the
time of referring the matter for mediation ?

iv.

Role after conclusion of mediation.

Matters suitable for reference in mediation
With respect to the cases suitable for reference in mediation, guidelines
has been laid down by Hon’ble Supreme Court of India in case of Afcon
Infrastructure Limited and Another Vs Cherian Varkey Construction Co.
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(P) Ltd (2010) 8 SCC 24. Following categories of cases are considered
not suitable for ADR process that are Representative Suits, dispute
related to election to public office, cases involving the grant of authority
by the Court after enquiry, cases involving serious allegation of fraud,
forgery etc and cases requiring protection of Courts. Further, Hon’ble
Supreme Court pleased to held following cases of Civil nature to be
suitable for ADR process, such as all cases relating trade, commerce and
contract, cases arising out of strained relationship including matrimonial
dispute, cases for continuation of pre-existing relationship, all cases
relating to tortious liability, claims for compensation, consumer dispute
cases.
Stage at which matter may be referred to mediation
Appropriate stage for considering the reference in Civil Suit for
mediation is after completion of pleading and before framing of issues,
but, nothing prevents the Court from considering the reference at later
stage. However, in matrimonial disputes the ideal stage for mediation is
immediately after the service of notice on the opposite party. In criminal
cases, matters pertaining to matrimonial in nature or which falls in the
purview of Section 320 CrP.C. can be referred for mediation at any stage
before pronouncement of Judgment.
Things to be ensured by referral Judge at the time of referring the
matter for mediation
The Referral Judges should understand the importance of referral
order, mediation process and such reference should not be made
in a mechanical manner adopting casual approach as the referral
order is the foundation of Court-referred mediation.
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Before reference to Mediation, presence all the parties to the suit is
required to be ensured. Parties and their lawyers should be motivated to
resolve their dispute through mediation, even if, one of the parties did
not agree, then also attempts should be made to ascertain the reason for
such disinclination. The parties should be explained the advantages of
settlement through mediation. In this regard, it will be more beneficial if
Referral Judges personally gave few minutes time to the parties in the
Court for motivating the litigant ( not with respect to merit of case but
explaining the benefit of such process) and for obtaining their consent to
appear at the mediation and to participate in mediation proceeding.
Referral Judges should not depend on the Bench Clerk or any other staff
for obtaining consent of parties for mediation.
After completion of the pleading of the parties in a case, referral
judges in order to discourage the parties with false pleadings or false
case may direct both sides for discovery and production of document
and the same will prevent the allegation of unwanted controversy.
Referral Judges may also adopt preparatory procedure of interrogatory.
Resolve to discovery and production of document and interrogatories
would result in focused into only controversies involved in this case and
after doing such exercise if matter is referred to Mediation, the parties
with false pleadings and false stands will certainly get discouraged. In
that manner the chances of successful mediation will be higher.
One of the tool that may also be adopted is the preparation of
three column list of events i.e. list of date with facts and events as
explained by Dr. Arun Mohan, Senior Advocate during the course of
webinar of mediation held on 05.07.20. The said three columns list of
date be prepared at the stage after closure of pleading and after
completion of preparatory procedure and such three columns list shall
3

contain the description of parties with admission and denial of both the
parties. By such facts referral judge will be in more better position to
understand the parties and their approach while motivating them for
mediation process.
Referral Judges is also required to ensure that all required entries in
proposes referral order is legibly filled up and next date of appearance
of parties before the Mediation to be fixed.
In order to prevent the misuse of provision of mediation by causing the
delay in trial referral judges while referring the matter, shall post the
case for further proceeding on specific date, granting time to complete
the mediation process as provided under rules or such reasonable time as
found necessary.
Role of referral judge after conclusion of mediation.
If the mediation is successful, the Court shall examined the settlement
and shall make a decree in terms of it in view of legal principal of Order
XXIII Rule 3 C.P.C.. If mediation is not successful then Court will
proceed with the hearing of the cases and no adverse inference is to be
drawn against any of the parties. If any terms of settlement is illegal, or
unenforceable, the Court should draw the attention of the parties to
avoid further litigation and disputes about executalibity. One of the
important thing is that Court should take precaution that under no
circumstance mediation shall be used as tool in the hand of unscrupulous
litigant to delay the trial of the case.
Submitted
Vishal Gaurav
A.C.J.M cum Civil Judge (Sr. Div)-I
Bermo at Tenughat
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