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Introduction

Human trafficking is an egregious human rights violation that occurs throughout the world. Due to
its complex cross-border nature, human trafficking requires a coordinated, multi-disciplinary
national and international response. Human trafficking is the third largest organized crime after
drugs and the arms trade across the globe. The reasons for the increase in this global phenomenon
are multiple and complex, affecting rich and poor countries alike. India is no exception to this.
Human trafficking is the trade of humans, most commonly for the purpose of sexual, slavery, forced
labor, or commercial sexual exploitation, for the trafficker or others. This may encompass providing
a spouse in the context of forced marriage, or the extraction of organs or tissues, including for
surrogacy and ovary removal. Human trafficking can occur within a country or trans-nationally.
Human trafficking is a crime against the person because of the violation of the victim's rights of
movement through coercion and because of their commercial exploitation. Human trafficking is the
trade in people, and does not necessarily involve the movement of the person from one place to
another.

The source areas or points of origin are often the more deprived places, regions or countries, and the
points of destination are often — although not always — urban conglomerates within or across
borders. For all those who view trafficking in economic terms, it is the real or perceived differential
between the economic status of source and destination area that is important. The fact that the
process of trafficking is designed and manipulated by traffickers for their own ends for which they
employ all kinds of means, it would, therefore, be wrong to assume that human beings are always
trafficked from undeveloped to more developed places, as this is not always so. This, to a large
extent, also signifies that trafficking primarily is a human rights issue for it violates the fundamental
human rights of all those who are trafficked. Moreover, since tools of economic analysis are
designed to explain and evaluate issues in terms of their overall efficacy, these tools, by and large,
are not that well designed to protect and promote the goals of human rights.

According to the definition of the United Nations — *“trafficking is any activity leading to
recruitment, transportation, harbouring or receipt of persons, by means of threat or use of force
or a position of vulnerability”.

India is a source, destination and transit country for labour and sex trafficking. In India, 90% of
trafficking occurs domestically (intra-state or inter-state), and 10% occurs across national borders.
The country serves as a destination for persons trafficked from neighboring countries such as Nepal
and Bangladesh, and as a transit country for individuals being trafficked to the Middle East and
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other parts of the world. In addition, India is a source country for individuals trafficked to Europe,
the Middle East and North America.

The majority of trafficked persons in India, including men, women, boys and girls, are trafficked for
purposes of forced labour. Labour trafficking is the trafficking of a person by means of fraud,
coercion or duress for the purpose of exploiting him or her for forced labour or services or slavery
or practices similar to slavery, including involuntary servitude, peonage and debt bondage.

Sex trafficking is also prevalent within India and predominantly affects women and girls. Sex
trafficking is the trafficking of a person by means of fraud, coercion or duress for the purpose of
exploiting him or her for involuntary commercial sex acts, prostitution of that person or other
forms of sexual exploitation.

The number of persons trafficked for either labour or sex is difficult to estimate, given the
inherently clandestine nature of this criminal enterprise. The United States Department of State's
2013 Trafficking in Persons Report estimates the number of persons trafficked for forced labour in
India within the range of 20 to 65 million. However, the actual number of labour trafficking victims
is often difficult, if not impossible, to calculate. The primary difficulty lies in distinguishing
between migrant labourers who move into or around India voluntarily in search of employment and
labourers who have been lured into exploitative labour through the means of trafficking outlined in
the UN Trafficking Protocol. Furthermore, many migrant workers may begin their journey
voluntarily but then become vulnerable to trafficking when they are unable to secure adequate

employment or the work for which they originally migrated terminates.

It is equally difficult to ascertain the presence and extent of sex trafficking. A study conducted in
2008 by the Ministry of Women and Child Development in India found that there were an estimated
three million sex workers in India. It is possible that many of these sex workers are victims of sex
trafficking. Interviews with government officials suggest that the number of individuals trafficked
for the purposes of sexual exploitation is particularly difficult to estimate as these victims, after
escaping from their traffickers, may return to sex work in the face of limited alternatives. Lack of
education or vocational training limits the ability of many former trafficking victims to find
sustainable employment in other sectors, and even work that is available in sectors like domestic
labour may have much lower earning potential. Alternative employment options outside of sex work
are frequently limited for victims of sex trafficking due to the social stigma attached to having
engaged in commercial sex acts. Therefore, in some cases it may be difficult to ascertain whether a

sex worker is presently a victim of trafficking, was a victim of trafficking and chose to remain




engaged in sex work, or was always voluntarily employed in this sector.

Poverty is a primary cause of human trafficking in India. Other factors include “low employment
prospects, a patriarchal culture, low regard for women's rights, low levels of education,
discrimination and marginalization of women, and cultural factors such as dowry issues.”
Labour trafficking is particularly driven by poverty, which increases vulnerability to trafficking, and
by the increased demand for cheap labour and the lack of governance, which in turn facilitates
trafficking in persons. Sex trafficking, which largely impacts women and girls forced into
prostitution, is facilitated by similar factors, as well as the low female-to male child sex ratio in
northern India (namely, Uttar Pradesh and Haryana) and the large number of migrant labourers in
certain regions of India, which increases the demand for commercial sex workers and also for
trafficked brides.

Caste further compounds the situation. Belonging to a “lower” caste increases an individual's
vulnerability to trafficking. Lower caste women face dual and simultaneous discrimination on
account of both their caste and gender: gender and caste contribute to the denial of access to
education and sustainable employment, making it is easier to exploit and traffic them due to their
vulnerable economic position. In addition, societal lack of awareness about human trafficking,
combined with the absence of a strong legal framework, has contributed to the continued prevalence
of this serious problem. In this regard, the enactment of the Amendment Act signifies a vast
improvement in the legal framework. However it remains to be seen whether the amended
legislation will be implemented in ways that enhance the prevention and prosecution of human

trafficking in India.

Close to 80% of the human trafficking across the world is done for sexual exploitation and the rest
is for bonded labor and India is considered as the hub of this crime in Asia. As per the statistics of
the government — in every eight minutes a child goes missing in our country. In 2011 about 35,000
children were reported missing and more than 11,000 out of these were from West Bengal. Further,

it is assumed that only 30% of the total cases are reported, so the actual number is pretty high.

The New York Times has reported on the widespread problem of human trafficking in India
especially in the state of Jharkhand. Also in the report it is stated that young girls are trafficked from
neighboring Nepal to India. In another article published in The Times of India — Karnataka is the
third state in India for human trafficking. Other South Indian states are also the most sought after

destinations for human trafficking. Every year more than 300 such cases are reported in each of the




four south Indian states. Whereas West Bengal and Bihar, on an average have 100 such cases each
year. As per the data, more than half of the human trafficking cases are from these states. According
to the latest report on human trafficking by the United Nations Office on Drugs and Crime reveals
that Tamil Nadu has 528 such cases of human trafficking in 2012. The number is really high and
more than any other state except for West Bengal (549). As per the data from Home Ministry, 1379
cases of human trafficking were reported from Karnataka in the period of four years, in Tamil Nadu
the number is 2,244 whereas Andhra Pradesh has 2,157 cases of human trafficking. Recently 300
bonded labourers in Bangalore have been rescued. Delhi is the hub of human trafficking trade in
India and half of the world’s slaves live in India. Delhi is the hotspot for illegal trade of young girls
for domestic labour, forced marriage and prostitution. Delhi is also the transit point for human
trafficking.

Kids especially girl and young women, mostly from Northeast are taken from their homes and sold
in faraway states of India for sexual exploitation and to work as bonded labour by the agents who
lure their parents with education, better life, and money for these kids. Agents do not send these
kids to school but sell them to work in brick kilns, carpentry units, as domestic servants, beggars
etc. whereas girls are trafficked for the purpose of sexual exploitation. Even these girls are forced to
marry in certain regions where female to male sex ratio is highly disturbed. Children from tribal
areas are at greater risk of human trafficking. Recently there were cases of human trafficking in
which most of the children were from the Kuki tribe in Manipur’s Tamenglong district. Reason for
this was the tribal clashes that let the human trafficking to prosper. Conflict between the Kukis and
Nagas tribe in Northeast region between 1992 and 1997 left many kids homeless. These kids were
taken by agents to the other parts of the country.




Historical Background of Trafficking

In order to understand the phenomenon of ‘trafficking in persons’, it is of utmost importance to
trace the historical development of the concept of ‘trafficking. The problem of trafficking can be
traced back to the time of Greek City states. Its history is full of attempts on the part of the States to
regulate, control and to limit certain sections of the society and certain kind of activities like
prostitution. The Greek State and following it others regulated prostitution but in spite of the best
efforts of the State and of other social agencies, prostitution has retained itself in large towns since
the last 2,500 years proves how deep-rooted it is in human social life. Social, economic and moral
changes in society, which necessarily influence different aspects of its social life, have affected this
institution as well. The Abolitionist Movement that set in at the end of the 19™ Century brought
with it a system of State regulation of prostitution. It was the spread of venereal diseases that the
demand of its total abolition started to be heard. Apart from this, the inquiries conducted by various
social organizations at the end of the 19th century revealed that women were more often than not
forced into this profession and did not embrace it willingly as was the misconception hitherto. The
Governments sought to introduce severe legislation and also aimed at its strict enforcement. The
elusive nature of trafficking was due to the fact that the various acts for carrying it out constituted a
crime, were never all committed in just one country. It involved the enticing away of girls from one
country on some deceitful pretext, to another for her complete exploitation. The earliest
understanding of term “trafficking” comes from UN instruments. The term “traffic” was first used
to refer to the so-called ‘white slave trade’ in women around 1900. The trafficking and voluntary
migration of white women from Europe to Arab and Eastern States as concubines or prostitutes was
of particular concern to European middleclass men, women and government. The result was the
creation of an international agreement for suppression of the ‘white slave trade’ in 1904. At this
time, traffic meant the movement of women for an immoral purpose i.e. prostitution. Initially, this
definition required the crossing of country borders, but by 1910 it changed to acknowledge traffic in
women could occur within national boundaries. Traffic in women was seen as related to slavery but

also to be closely linked to prostitution. The link between trafficking and prostitution solidified even
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more in the following decades, most clearly in the adoption of the 1949 Convention for the

Suppression of the Traffic in Persons and of the Exploitation of Prostitution of Others.

This early confusion of recognizing trafficking with prostitution is still seen in the anti-trafficking
activism of some individuals, organizations and Governments today. Unfortunately, Governments of
some destination countries also continue to conflate trafficking with undocumented migration
particularly with prostitution25. These responses do not bring out the entire gamut of the problem
on the contrary harm the interest of women. These Governments generally adopt stricter
immigration policies particularly to combat the movement of young women; under the guise of
combating ‘illegal trafficking in persons’. From the foregoing account one can thus see that at
different points of time in history, the then prevailing concept of trafficking has

* ignored the human rights of trafficked persons;

* been used by moralists and abolitionists to dictate to women in prostitution;

* been used by Governments to restrict the movements of women.




Defining Trafficking

In last two decades the most important developments in the work to address trafficking have been in
obtaining clarity on these issues, and evolving a definition of “trafficking in persons” which would
be in accordance with human rights principles and be globally acceptable. The development of
modern definition of trafficking is necessary in order to develop strategies which would also work
towards real enhancement of the rights of the people involved, and be effective in preventing
trafficking. But before coming to the Human Rights Definition of Trafficking let us trace the series

of events that led to the evolving of the aforementioned definition.

Trafficking in the dictionary is described as “an illegal trade in a commodity” in the case of
trafficking in persons, the commodity is human beings. The Convention for the Suppression of the
Traffic in Persons and of the Exploitation of the Prostitution of Others, 1949 defines trafficking

within the context of prostitution as:

Article 1

The Parties to the present Convention agree to punish any person who, to gratify the passions of

another:

(1) Procures, entices or leads away, for the purposes of prostitution, another person, even with the
consent of that person;

(2) Exploits the prostitution of another person, even with the consent of that person.

As this definition was limited to exploitation for the purpose of prostitution it was expanded by
Article 6 of the Convention on the Elimination of All Forms of Discrimination Against Women




1979, to include other forms of exploitation of women such as deception of migrant women and
mail-order brides or false marriages, and the new forms of sexual exploitation such as sex tourism
and forced domestic labour recruited from developing countries to developed countries. This view
has been further widened to include forced labour, clandestine employment and false adoption by
General Assembly Resolution 48 /166.

The UN Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and
Children, 2000, supplementing the UN Convention against Transnational Organized Crime defines

Trafficking in Article 3 as:

Article 3

(@) “Trafficking in persons” shall mean the recruitment, transportation, transfer, harbouring or
receipt of persons, by means of threat or use of force or other forms of coercion, of abduction,
of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or
receiving of payments or benefits to achieve the consent of a person having control over
another person, for the purpose of exploitation.
Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other
forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery,

servitude or the removal of organs;

(b) The consent of a victim of trafficking in persons to the intended exploitation set forth in sub
paragraph (a) of this article shall be irrelevant where any of the means set forth in sub paragraph
(a) have been used.

The definition indicates three stages in the crime of trafficking:

1. An action consisting of recruitment, transportation, transfer, harbouring or receipt of persons.

2. By means of threat or use of force or other forms of coercion, abduction, abuse of power, or
position of vulnerability.

3. For the purpose of exploitation.

While the above three stages would be critical in case of trafficking in adult persons, only the first
and the third stage would be crucial in case of trafficking in children. This definition, though,
contains all the human rights elements, is essentially a “crime prevention” definition and its crime

prevention focus detracts from the concern of the basic rights of the victims. Also, it fails to




distinguish clearly a trafficked person from a smuggled migrant or where smuggled migration ends
and trafficking begins. Therefore in order to fill these gaps a comprehensive human rights definition
IS required.

The Special Rapporteur on Violence Against Women, Radhika Coomaraswamy, has given one such
definition. In her report, she elaborated the need for new and unambiguous definition of trafficking
that is based on respect and defense of the human rights of all persons.

She proposed a definition of trafficking, which should have following elements:

i) the lack of consent;

ii) the brokering of human beings;

iii) the transport; and

iv) the exploitative or servile conditions of the work or relationship

Thus, any definition of trafficking must capture these elements. The definition, which
Coomaraswamy proposed and which was accepted by the Commission on Human Rights, is:
“Trafficking in persons means the recruitment, transportation, purchase, sale, transfer, harbouring or
receipt of persons:

(i) by threat or use of violence, abduction, force, fraud, deception or coercion (including the abuse
of authority), or debt bondage, for the purpose of:

(i) placing or holding such person, whether for pay or not, in forced labour or slavery like practices,
in a community other than the one in which such person lived at the time of the original act
described in (i)”

It comes out from the definition that it covers persons involved in the trafficking chain: those at the
beginning of the chain, who provide or sell the trafficked person, and those at the end of the chain,
who receive or purchase the trafficked person, hold the trafficked person in forced labour and profit
from that labour. Criminalizing the activities of all parties involved throughout the process of

trafficking would facilitate efforts to prevent trafficking and punish traffickers.

The Global Alliance Against Trafficking in Women (GAATW), the International Human Rights
Law Group and the Foundation Against Trafficking in Women, in conjunction with other NGOs

worldwide, developed a definition of trafficking based on their collective experience.

This definition is given in Human Rights Standards for Treatment of Trafficked Persons (HRS) in: -
“All acts and attempted acts involved in the recruitment, transportation within or across borders,

purchase, sale, transfer, receipt or harbouring of a person involving the use of deception, coercion




(including the use or threat of force or the abuse of authority) or debt bondage for the purpose of

placing or holding such person, whether for pay or not, in involuntary servitude (domestic, sexual or

reproductive), in forced or bonded labour, or in slavery-like conditions, in a community other than

the one in which such person lived at the time of the original deception, coercion or debt bondage”.

The HRS definition focuses on clearly identifiable elements of the crime, in order to distinguish

cases of trafficking from other acts, such as undocumented migration.

These elements are:

i) acts or attempted acts;

ii) recruitment;

iii) transportation, which can be via legal or illegal channels of migration;

Iv) purchase, sale, transfer, receipt or harbouring of a person;

V) deception, i.e. being tricked into vulnerable situations;

vi) coercion (including the use or threat or force or the abuse of authority;

vii) debt bondage;

viii) servitude (domestic, sexual or reproductive), in forced or bonded labour, or slavery like
conditions.

iX) Transportation to community other than the one in which such person lived at the time of the

original deception, coercion or debt bondage.

The above definition clearly brings out various stages involved in trafficking and at the same times
differentiates trafficking from migration. A comparison of this definition with the definition given in
the UN Protocol on Trafficking brings to fore the fact that all these elements mentioned above are
explicitly or conceptually included within the definition given in the Protocol. Hence, the Protocol
definition can be taken as standard definition and human rights standards can be read into it. The
definition used in the Protocol not only covers all sectors where trafficking labour is used, but also
includes issues of consent and places greater responsibility on States to punish those responsible for
trafficking, including consumers of trafficked labour.
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Nature and Extent of Trafficking

Trafficking in persons especially women and children has become an important issue transcending
borders, affecting countries all over the world. It is a growing phenomenon involving transnational
organized crime syndicates. Women and children have been trafficked for prostitution, forced
marriage and other forms of sexual exploitation such as sex tourism, and pornography, as domestic
workers, labourers in sweat shops and on construction sites, as beggars, as male order brides, as
camel jockeys and for organ trade. The increasing use of new information technologies, in

particular, the Internet, has altogether added a new dimension to the problem faced.

Who are the victims?
Anyone can be a victim of human trafficking. Victims may be:

e Men, women and children

e Of varying ages

e Of varying levels of education

e Any race or ethnicity
\Voluntary migrants escaping poverty, gender-based discrimination or political persecution, who
become enslaved Individuals seeking better employment and livelihood opportunities who are then
tricked into slavery. Persons abducted involuntarily and held against their will through force, fraud

or deception

Who are human traffickers?

Anyone can be a human trafficker. A trafficker can be working on their own, in a small criminal
group, or in a large-scale organized crime network. Frequently a trafficker is someone that the
victim knows on a personal basis, such as a family member, friend, or community member. Most

traffickers have the same nationality as their victim. The United Nations Office on Drugs and Crime
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has found that in some part of the world women play a more prominent role in human trafficking.
This may be because former victims become perpetrators as a means of escaping their own
enslavement, or because women are more successful recruiters, as they are more likely to be trusted.
So human traffickers may be:

= Transnational, national, or local criminal organizations

= Neighbors, friends, family members, village chiefs, returnees

= Agricultural operators

= Owners of small or medium-sized businesses

= Pimps and brothel owners

= |Independent operators

= Diplomatic families

= Police, government authorities, military

= Individual members of peacekeeping missions

How does human trafficking happen?
Each case of human trafficking is unique. Whether the human trafficker is an individual acting
alone or part of a larger organization, they reap financial gain from their victim through force, fraud,
or coercion. They may fraudulently influence their victim with the false incentive of a job or better
living conditions. Or traffickers may forcibly kidnap their victims.
Traffickers use a variety of tactics to intimidate their victims, including:

= Physical violence, torture, and starvation

= Rape and other sexual abuse

= Psychological abuse, coercion, and blackmail

= Drug addiction

= Threats of violence against their family or loved ones

= Confiscation of passports or other important documentation

Where does human trafficking occur?

Human trafficking is everywhere. Countries are commonly divided into origin, transit and
destination countries. For example, in the most recent Global Report on Trafficking in Persons, the
United Nations Office on Drugs and Crime (UNODC) included destination countries such as (in
no particular order) the United States, Spain, Portugal, the United Kingdom, Colombia, and Oman.
Meanwhile, common origins for victims include the regions of East Asia, the Balkans, and West

Africa. These categories have significant overlap as well: any country can be an origin country and
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any country can be a destination country. However, human trafficking does not always occur in
extended international flows. It is also very common for trafficking to occur within the same region
or country. For example, UNODC found 100% of human trafficking victims in South Asia were
trafficked within their same region or country.

Poverty and economic deprivation the gap between the rich and the poor within countries and
between different regions has especially made women more vulnerable to trafficking. Lured by
hope of an improvement in economic circumstances of them and their families, they are often
unwittingly duped and coerced into exploitative slave-like situations. Trafficking, therefore, is
regarded as a contemporary form of slavery and a gross violation of basic human rights of trafficked
persons. Trafficking is a highly complex process involving many actors — victims, survivors, their
families, communities and other third parties that recruit, transport, harbour and use the labour of
trafficked victims. Given its complex nature it has generally been found that trafficking is
essentially a gender and age specific phenomenon affecting women and children rather than men.
There are undoubtedly instances of trafficking of men as well. However, trafficking in men is in no
way close to the dimensions of trafficking in women and children. Men are generally smuggled or
illegally transported, whereas women and children are trafficked. Further trafficking has to be seen

as part of the process of international migration as trafficking involves movement of people.

Lopsided globalization of the late twentieth century has added to the problem by freeing the
movement of capital but restricting the movement of labour, by following restrictive migration
policies. This has created extensive opportunities for illegal migration, networks and trafficking to

flourish.
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TYPES OF HUMAN TRAFFICKING

TRAFFICKING
raORGﬂM

Forms of Trafficking

Child Sex Trafficking

While it is difficult to estimate the number of child victims of sex trafficking, ECPAT International
estimates that there are as many 1.8 million children exploited in prostitution or pornography
worldwide. Child sex trafficking, which includes the commercial sexual exploitation of children
(CSEC) is sexual exploitation by an adult with respect to a child, usually accompanied by a
payment to the child or one or more third parties. Sex trafficking has devastating consequences for
minors, including long-lasting physical and psychological trauma, disease (including HIV/AIDS),

drug addiction, unwanted pregnancy, malnutrition, social ostracism, and possible death.

Child Soldiers

There are hundreds of thousands of child soldiers worldwide. Child soldiers are defined as
individuals below the age of 18 who are, or have been, recruited or used by armed forces or groups
in any capacity. The definition includes both boys and girls who are used as fighters, cooks, porters,
messengers, spies, or for sexual purposes. Perpetrators of the use of child soldiers not only include
rebel groups, but also government forces and paramilitary organizations. Reintegration into their
communities can be extremely difficult for former child soldiers due to psychological and

physiological damage.
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Debt Bondage

Debt bondage is a type of forced labor, involving a debt that cannot be paid off in a reasonable time.
The employer/enforcer artificially inflates the amount of debt, adds exorbitant interest, and/or
charges for living expenses, deducting little or nothing from the debt and increasing the amount of
time the individual must work. It is a cycle of debt where there is no hope for freedom. Debt

bondage is also known as debt slavery or bonded labor.

Forced Labour

The International Labour Organization estimates that 20.9 million people are subjected to forced
labor, 4.5 million of which are victims of forced sexual exploitation. Forced labor is work or service
that is extorted from someone under the menace of any penalty and work or service that the person
has not offered voluntarily. Types of forced labor include debt bondage, trafficking, and other types
of slavery. Vulnerability to forced labor increases in conjunction with high rates of unemployment,

poverty, crime, discrimination, corruption, political conflict, or cultural practice.

Involuntary Domestic Servitude

Involuntary servitude occurs when a domestic worker becomes ensnared in an exploitative situation
they are unable to escape. Typically in private homes, the individual is forced to work for little or no
pay while confined to the boundaries of their employer’s property. These workers may endure such
abuses as confiscation of travel documents; threats of arrest or deportation; isolation from family or

any other type of support network; and subjection to psychological, physical, and sexual abuse.

Sex Trafficking

According to the United Nations Office on Drugs and Crime of detected trafficking victims 53% are
subjected to sexual exploitation. Sex trafficking is the recruitment, transportation, or harboring of
persons through threat, use of force, or other coercion for the purpose of sexual exploitation. This
includes movement across borders, as well as within the victim’s own country. The perceived
inferior status of women in many parts of the world has contributed to the expansion of the
trafficking industry. Each year, there is an estimated global profit of $100 billion for forced

commercial sexual exploitation.
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A Global Problemrm
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Trends in Trafficking

As of now, there are no reliable estimates on trafficking. The difficulty of coming up with accurate
figures related to trafficking stems from two inter-related factors: Trafficking as a process is largely
hidden and has become an organized crime. There is a nexus of criminal syndicates with those in
power. Nevertheless, some estimates can be made on the dimensions of the problem. The United
States State Department estimates that around 1 to 2 million people are trafficked each year
worldwide, 50,000 to the United States. Trafficking affects virtually every country in the world. The
largest number of victims comes from Asia, with over 2,25,000 victims each year from South East
and over 1,50,000 from South Asia. The former Soviet Union is now believed to be the largest new
source of trafficking for prostitution and sex industry, with over 1,00,000 trafficked each year from
that region. An additional 75,000 or more are trafficked from Eastern Europe. Over 1,00,000 come
from Latin America and the Caribbean, and over 50,000 victims are from Africa. Most of the

victims are sent to Asia, the Middle East, Western Europe and North America.

Asia and the Pacific

An estimated 2,25,000 victims are trafficked from South East Asia annually according to the US
Department of States. The growth of sex tourism in this region is one of the main contributing
factors for the large scale child prostitution that occurs in many countries. Thailand, Cambodia, and
the Philippines are popular travel destinations for “sex tourism”, including pedophiles from Europe,
North America, Japan and Australia. Japan is the largest market for Asian women trafficked for sex,
where some 1,50,000 non-Japanese women are involved. Half are from Philippines and 40 per cent
are from Thailand. There exists a racist hierarchy among the sex industry with the top being
occupied by independent and well paid prostitutes who are Japanese or Western women, followed
by bonded slaves of whom the best are the white women from Eastern Europe and at the bottom
being women from South East Asia. Victims are also trafficked in increasing numbers to newly

industrialized countries and regions, including Taiwan, Malaysia, Hong Kong and Thailand. Cross-
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border trafficking is prevalent in the Mekong region of Thailand, Myanmar, Laos, Cambodia,
Vietnam and the Southern Yunan province of China. Vietnamese women are trafficked to China and
Cambodia; women and children from Myanmar to Thailand.

Victims from South East Asia, especially China, Myanmar, Philippines, Thailand, Cambodia and
Vietnam are also sent to Western Europe, United States, Australia and the Middle East. In South
Asia, the US Department of State estimates that some 1,50,000 victims are trafficked annually. Sri
Lanka and India are the favoured destinations of sex tourists from other parts of the world.
Bangladesh and Nepal serve as the supply zone whereas India and Pakistan serve as destination
countries. Estimates of the number of Nepalese girls and young women lured or abducted to India
for sexual exploitation each year ranges from 5,000 to 10,000. The total number of Nepalese
working as prostitutes in India range from 40,000 to 2,00,000. More than 15,000 women and
children are believed to be trafficked out of Bangladesh every year. Over 4,000 women and children
are trafficked from Bangladesh to Pakistan each year. Also, according to the Amnesty International,
Afghan women have been sold into prostitution in Pakistan. Some 7,000 Nepalese women and
children are trafficked for prostitution to the Asia Pacific, especially Hong Kong8. A rough estimate
shows that about 2,00,000 Bangladeshi women and children have been trafficked to the United Arab
Emirates (UAE). India is a source, transit, and destination country, receiving women and children
from Bangladesh, Nepal, Bhutan, Sri Lanka and Pakistan and sending them to Europe and Middle
East. Australia has been a prime source of sex tourists in Asia. The Philippines, Thailand, South
Korea, Sri Lanka and Hong Kong are some of the primary Asian destinations for organized sex
tours from Australia. Indonesia and Taiwan are secondary destinations. To counter attack this
problem, Australia has been active in review of extraterritorial legislation and public awareness
campaigns aimed at travellers. International criminal organizations traffic hundreds of Thai women
yearly to Australia. Therefore, Australia plans to introduce tougher laws including long jail terms to

curb the increased trafficking of Asian women to Australia for prostitution.

Europe

The former Soviet Union and Central and Eastern Europe have replaced Asia as the main source of
trafficked women to Western Europe. Victims come from Russia, Ukraine, and other East European
countries. With the economic and political turmoil after the collapse of the Soviet Union, trafficking
from the region has escalated from a minor problem before 1991 into a major crisis. As criminal
organizations have grown, especially in Russia, they have gravitated to this lucrative business.

Russian organized crime groups and other including Albanian, Estonian, Chechen, Serb and Italian
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groups are involved in human trafficking in Europe. Russian criminal groups reportedly are also
gaining control of prostitution in Israel, and other parts of United States. The largest number of
victims ranging around 1,75,000 who are trafficked annually from the former Soviet Union and
Eastern Europe come from Russia and Ukraine. In addition, several Central and East European
countries are reported to be the source, receiving, and transit countries. The conflicts in Bosnhia and
Kosovo provided new opportunities for traffickers in the former Yugoslavia and the Balkans.
Traffickers have targeted refugee women who fled Kosovo. According to the Women’s Commission
for Refugee Women and Children, Albanian traffickers have smuggled thousands of Kosovo women

into Italy by boat for the sex trade.

An estimated 70 per cent of Russian and East European victims are believed to be sent to West
European countries especially Germany, Italy, France, Switzerland, the Netherlands, Greece,
Austria and England. Another 15 per cent are sent to the Middle East (especially Israel and Saudi
Arabia) and the Far East (especially Japan and Thailand). About 5,000 or 3 per cent are sent to
United States or Canada. The remainders are sent to Central European countries, especially Poland,
Hungary, the Czech Republic. The Western European countries are also destination points for
victims from other parts of the world including Africa, Ghana, Nigeria, Morocco, Latin America

(Brazil, Colombia, the Dominican Republic) South East Asia (Philippines and Thailand).

Middle East

The sexual exploitation of women and children in the Middle East involves the import of women
from other regions. The exploitation of Middle Eastern women and children tends to have less of a
commercial dimension.

Women and children, mostly from Asia (Thailand, Indonesia, Bangladesh, Philippines) are
trafficked as prostitutes, brides, camel jockeys, and domestic help to the Middle East. Women from
the former Soviet Union are sent to Israel. According to Israel Women’s Network, every year well-
organized criminal groups bring several hundred to 2,000 women from Russian and the former

Soviet Union to Israel.

Latin America and the Caribbean

Estimates of the number of Latin America and Caribbean women and children trafficked for sexual
exploitation each year is over 1,00,000. Impoverished children are particularly vulnerable to
trafficking. The Organization of American States estimates that more than 2 million children are

being sexually exploited in Latin America. The presence of sex tourism from Europe, North
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America, and Australia has significantly contributed to the trafficking of women and children. A
growing number of sex tourists are going to Latin America, partly as a result of recent restrictions
placed on sex tourism in Thailand, Sri Lanka, and other Asian countries. Favoured sex tourism
destinations are Brazil, the Dominican Republic, Mexico, Honduras, Costa Rica, Trinidad and
Tobago, and Argentina. Brazil has one of the worst child prostitution problems in the world. More
than 50,000 women from the Dominican Republic reportedly have been trafficked abroad. Victims
from Latin America and the Caribbean are trafficked to Western Europe and the United States. The
Central American countries and Mexico are also transit countries for trafficking to the United
States.

Africa

In Africa, over 50,000 victims are believed to be trafficked annually according to the US
Department of States. Although the extent of trafficking is not well documented like elsewhere,
poverty and low status of women are major contributing factors. In addition, wars and civil strifes
engulfing countries like Sudan and Rwanda, as well as the indifference of some government’s make
women and children vulnerable to trafficking.

Trafficking in children for labour is a serious problem in Togo and Benin as well as Botswana,
Zaire, Somalia, Ethiopia, Zambia, Nigeria, Algeria. Victims are trafficked to Nigeria, Gabon, Ghana
and South Africa. Africans, especially women from Nigeria are trafficked to Western Europe and
the Middle East.

North America

Between 45,000 to 50,000 women and children are trafficked to the United States each year. Most
come from South East Asia and the former Soviet Union. About half are forced into sweatshop
labour and domestic servitude. The rest are forced in prostitution and the sex industry. The United
States and Canada are the major destinations for young children kidnapped and trafficked for
adoption by childless couples unwilling to wait for legitimate child adoption procedures and
agencies. The largest source country is Mexico. American men along with Europeans are reportedly
the most numerous sex tourists in Central America (Costa Rica, Honduras), South East Asia (the
Philippines, Thailand) and South Asia (India, Sri Lanka). Many companies operating in a number of

large cities reportedly specialize in sex tours.
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Factors Contributing to Vulnerability to
Trafficking

In order to tackle the problem of trafficking holistically, it is important to have a complete
understanding of the factors responsible for trafficking. These factors need to be seen at global,
regional and local levels also as pull or push factors. Some of these factors have been generalized

below:

1. Economic Vulnerability

With globalization, price competition is increasing thereby increasing the demand for cheap labour
required for keeping the cost of production low. This has caused a rapid growth of the informal
labour sectors such as street vending and of unregulated work in factories. In most instances,
workers have become more vulnerable and subject to abusive working conditions, because these
marginalized and unregulated areas of work are not visible and thus are not subject to labour laws

and regulations. These factors are on the pull side.

On the push side, globalization results in breaking down the traditional family structure. Each
member of the family has become “a separate and independent unit of labour to be plugged into
the modern labour market”. Further, structural economic changes like break down of rural
economy, natural disasters, agro-climatic variation and shrinking employment opportunities drive
poor communities with no economic alternatives to leave for areas where their chances might be

improved. These migrants are generally at high risk of being trafficked.

2. Gender Vulnerability

As the Special Rapporteur on Violence Against Women puts, “the root causes of migration and
trafficking greatly overlap. The lack of rights afforded to women serves as the primary causative
factor at the root of both woman’s migration and trafficking in women. By failing to protect and
promote women’s civil, political and social rights Governments create situations in which
trafficking flourishes”. The push factors here can be seen in feminization of poverty where
majority of poor women are excluded from access to resources, low status of women in society, lack

of education for girls, the expectation to perform certain roles and to be solely responsible for
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children and the discrimination against women in political participation, sexuality, religion, customs
and social practices. On the pull side can be seen the traditional sexual division of labour on the one
hand, and the growing demand for reproductive services in the globalized market, whereby women
and girls are increasingly being pulled as service providers. They service a vast of personalized
reproductive services in the entertainment and sex industry, domestic work and the marriage

market.

3. Vulnerability to Migration

It is said that traffickers “fish in the stream of migration”. Therefore, the entire spectrum of
migrants, involuntary resettlers, refugees, internally displaced persons, illegal migrants etc., are at
high risk of being trafficked, particularly women. There is an increasing presence of women and
children in contemporary migration because of unequal societal and family burden on them. With
the increasing responsibility to look after their families, women move out to look for work
opportunities. But, because of lack of education and job opportunities these women are pulled into
sex industry, domestic work and marriage market. This leads to what is called feminization of

migration.

4. Restrictive Migration Policy

Despite the growing need for all forms of migrant labour, the immigration laws of countries of
destination fail to satisfy the demand. Therefore, there exists a massive contradiction between the
demand for labour and its supply. This leads to situations where the migrant labourers in need of
work fall into the trap of traffickers and migrant smugglers. Further, the total identification of
trafficking with irregular migration has led to more stringent border control and immigration policy.

5. Development Vulnerability

Due to faulty development strategies, a divide is created between the developed and developing
world, a divide that is replicated at local, regional, national and global levels. Increasing number of
people from the less developed part becomes “commodity for consumption” for the developed part.
The underdeveloped part serves as supply zone and developed as demand zone. Further, the
promotion of sex tourism as a development strategy is also a contributing factor to trafficking for
the purpose of prostitution. There is a connection between the influx of relatively wealthy
foreigners seeking sex with women from developing countries and the movement of women into the
sex industry to meet that demand. Therefore, trafficking in women and children is clearly both a

human rights and a developmental issue.
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6. Political Vulnerability

The political and economic backgrounds of the countries often exacerbate the vulnerability of
women and children. The combination of the deteriorating economic and political situation in
Myanmar spurs an outflow of trafficked women into Thailand. Thai officials eager for cheap labour
or personal profit facilitate this flow43. The transition from communism to capitalism in Eastern
Europe has increased the trafficking of women into Western Europe. In the past, women were
trafficked into Western Europe from Southern countries such as Colombia, the Dominican Republic,
Ghana, Thailand, Zaire and the Philippines. Now the trade has turned to Eastern Europe as primary
source of women. The economic political factors also work within a country leading to intra country

trafficking.

7. Armed Conflict Vulnerability and Insurgency

In situations of armed conflict, women and children are especially vulnerable to sexual abuse and
forced domestic services by armed forces. Also, armed conflicts lead to wide scale displacement
and migration. These streams of displaced people provide traffickers easy opportunity to lure,
abduct or coerce people for trafficking. This can be seen in the fact that the conflicts in Bosnia and
Kosovo provided opportunities for traffickers in the former Yugoslavia and the Balkans. Traffickers
had targeted refugee women who fled Kosovo. Armed conflicts also lead to abduction of children
for recruitment as soldiers. According to the report of the US State Department on Trafficking in
Persons, the LTTE, abduct, and hold children against their will for purposes of forced labour,
military conscription and in some cases sexual exploitation. Such patterns have been seen
particularly in African countries such as Kenya, Angola, Sudan and Uganda. Generally, street
children are easy targets because their disappearance is not likely to be noticed or reported by

anyone.

8. Religious and Cultural Vulnerability

In some countries like India and Nepal, religious and traditional customs in the term of devadasi or
devki system provide legitimization to trafficking and slavery like practices. Such violence, legal
and illegal is then considered a normal private family matter and accepted by society as a normal
cultural practice.

9. Information Technology Vulnerability

As a pull factor, information technology, particularly Internet, has been increasingly used to market
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women and children for the purposes of pornography, prostitution and matrimony. The Coalition
Against Trafficking research on the use of the Internet for global sexual exploitation for women and
children reveals that websites for men enjoy brisk business selling comprehensive sex related
information about every country in the world. The World Wide Web includes the world sex guide,
which is a virtual grocery store where men, women and girls in over 80 countries can be selected
for sex tourism. These websites provide detailed information on sex tours including where to find
prostitutes, hotel prices, taxi fares and the sex acts that can be bought.

The impact of Internet on the sexual exploitation of vulnerable groups is unprecedented. As Internet
is a medium virtually without mediators or borders, illegal or harmful acts committed on it entail
fewer risks. It is infinitely more economical, accessible to procure women and children. Men can
completely objectify and classify women and children according to colour, firmness of skin and
compliance to men. Through, Internet, the dehumanization of women as sexual objects has reached

unimaginable levels.

10. Vulnerability to Authority Complicity

The UN Special Rapporteur on Violence Against Women, Ms. Radhika Coomaraswamy, notes
trafficked women have reported high levels of government participation and complicity. Officials
accept bribes from traffickers in return for allowing traffickers to cross-borders and also in some
cases officials may be directly involved in the process. For example, there are reports of direct
involvement of both Burmese and Thai officials in the trafficking of Burmese women to Thailand.
Women reported instances of being transported into Thailand by policemen in uniform, armed and

often, police and care clients of the brothels.

11. Vulnerability to Growth in Tourism

Tourism industry has grown worldwide and especially in developing countries, as a part and parcel
of globalization. Tourists come to the developing countries from different parts of the World for
easy and cheap sexual gratification especially with children. American men along with Europeans
are reportedly the most numerous sex tourists in Central America (Costa Rica, Honduras), South
East Asia (India, Sri Lanka). Not only is it the perverse psyche that makes them use children as

objects of sex, but it is also the scare of AIDS that generates a demand for virgin girls.

12. Vulnerability to Adoption
With birth rates falling in many of the developed worlds, adoption from developing countries with

higher fertility rates is common. The need for children has put pressure on sending countries to
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respond quickly to the growing demand often without having the necessary infrastructure and
mechanisms to proceed properly. This situation has led to abuses and creation of an international
market for adoptable children. Trafficking of children for the purpose of adoption is continuously
increasing, and in some countries it is reported that the fees charged by intermediaries to handle
adoptions range from $5,000 to $30,000 per child.
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Consequences of Trafficking

Trafficking is detrimental to the individual who is trafficked as well as for the country involved, be
it a sending, receiving and / or transit country. The magnitude of the consequences can be gauged by
viewing trafficking as:

1. Problem of crime

2. Migration problem

3. Labour problem

4. Health Problem

1. Trafficking as a Problem of Crime

There are manifold crimes committed both in the process of trafficking and in the commission of
end purposes for which people are trafficked. The very definition of trafficking as given in the UN
Protocol talks about crimes such as threat or use of force, coercion, abduction/ kidnapping, fraud
and deception being committed.

Similarly, the end purposes of trafficking are generally recognized as offences by most of the
countries. These include slavery and forced labour; debt bondage; forced prostitution; child sexual
abuse; removal of organs and illegal adoption. Further, many crimes are committed when a
trafficked person is prepared to be absorbed for the above mentioned end purposes. This process
can be best elucidated by examples of women who are trafficked into forced prostitution. Such
women may either be sold outright to a brothel owner or sold at an auction. After being sold, many
women undergo what is known as ‘breaking in’ period. ‘Breaking in may be done either through
physical means such as, repeated rapes, gang rapes, electric shocks, solitary confinement and
beating by brothel guards. One common tactic in India involves both physical and psychological
means. Certain brothel staff treats the victim abusively, telling her repeatedly that she is dirty or
defiled, while another staff member consoles her and tells her that she is a part of the family53.
Once a woman or girl is “broken in”, she is forced to work for long hours without breaks. She is not
allowed to go out and refusal to service a customer tends to result in beatings or other kinds of
abuse. Further, she is denied access to contraception, and has no control over her body.

This has led to prevalence of sexually transmitted diseases in trafficked women particularly the fatal
HIV virus. Thus, one finds that many crimes such as assault, battering, rape, sale of human beings,
unlawful detention, total confinement, torture etc are committed when a person is initiated into a
“chosen field”.

Also, looking at the trafficking from the perspectives of sending, receiving and transit countries,
one finds that most of them have laws against these crimes. However, few traffickers are ever
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prosecuted or punished for any of the crimes listed above. More commonly, traffickers are punished
under migration-related laws that are less serious offences, and carry less severe sentences.
Additionally, traffickers who traffic women into the sex industry are prosecuted under laws relating
to prostitution rather than laws relating to real and serious harm done to the victims. As a result

traffickers are not deterred and carry on their work with impunity.

2. Trafficking as a Migration Problem

The conflation of trafficking with migration has brought forth many undesirable consequences. This
is largely due to the fact that as a part of the globalization process, the demand for cheap and
irregular labour has risen leading to increase in irregular migration, which provide traffickers with a
market for services, such as fraudulent documents, transportation, aided border crossings, and
accommodations. But, instead of looking at this problem holistically, the developed countries in
particular have put in place immigration policies that restrict free movement of labour, particularly
of those who are most vulnerable to trafficking, i.e. women and children. Thus, woman’s right to
migration is violated. Further, when they are thrown into the clutches of traffickers and left with no
legal means to migrate, they take the help of smugglers or traffickers for transportation. The curbing
of migration makes trafficking go underground, making these groups more vulnerable to abuses.
Also, if the immigration officials catch them they are treated as violators of immigration laws and

not as victims of crime and exploitation.

3. Trafficking as a Labour Problem

Trafficking is essentially a labour problem for it is done for placing or holding a person, whether for
payment or not, in forced labour or slavery-like practices which may be in the form of forced
prostitution or working in a sweat shop, in a community other than the one in which such person
lived at the time of being trafficked. Most of these people have to work without pay or on a low pay
in bad conditions of work, with poor health and safety measures. They have to work for long hours
without breaks and generally physically confined from outside contact. Their passports are
confiscated, because of the money spent by traffickers on their transportation is added on to their
costs, most of them end up being in debt bondage. Thus viewing trafficking as labour problem
brings to light many gross violations of labour rights of trafficked persons.

4 Trafficking as a Health Problem

Trafficking also poses very serious health issues. Victims of trafficking are at a very high risk of
contracting AID/HIV compeeling many governments and non governmental organizations to

address these issues of health while dealing with victims of human trafficking
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Trafficking as a Human Rights Issue

When viewed from the human rights perspective, all the above three mentioned groups of violation
of rights are automatically covered. Human dignity is the quintessence of human rights. Trafficking
of human being is trade or commercial dealing. This makes trafficking a depraved violation of
several human rights. “Treating human being as a commodity or chattel, which is a necessary
incident of trafficking, the worst indignity heaved at the individual”.55 Thus, the consequences of
trafficking are violation of human rights of trafficked persons. These human rights are violated not
only by the traffickers but also by the State that in the first place has lent vulnerability to certain
groups. Further, trafficked persons are vulnerable to arrest, detention and deportation because
destination countries are unwilling to recognize they are victims of crimes. Destination countries
view them as undocumented migrants who entered illegally and / or worked illegally. They often do
not have the chance to lodge complaints, seek damages, assess whether it is safe to return home,
collect their belongings or apply for asylum. Thus, from the perusal of the consequences of
trafficking one can conclude that human rights perspective provides a bird’s eye view into the
problem of trafficking. Therefore, in the next section a general discussion on human rights and
various human rights issues involved in the process of trafficking would be taken up.

Human Rights

Human rights are inalienable rights of every human being without which one cannot function as a
person, having free will and intellect. These are rights necessary for being human and hence are
universal, inalienable and indivisible. They are based on fundamental principles of respect for
human dignity, equality and non-discrimination. Initially, there was confusion surrounding these
rights around the belief that certain sets of rights, say civil and political rights have precedence over
another sets of rights, say economic, social and cultural rights. The 1993 Vienna Declaration
adopted by the UN World Conference on Human Rights dispelled this confusion by concluding that
“All human rights are universal, indivisible and inter dependent and interrelated. The
international community must treat human rights globally in a fair and equal manner, on the
same footing, and with the same emphasis. While the significance of national and regional
particularities and various historical, cultural and religious background must be borne in mind,
it is the duty of states, regardless of their political, economic and cultural systems, to promote and
protect all human rights and fundamental freedoms”.

Thus universality, inalienability and indivisibility are basic principles of human rights. Universality

means that human rights belong to everyone, everywhere, and they are same for all people
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irrespective of age, race, class, gender, ethnicity, language, colour or castes. These need to be
upheld and protected at all times. Inalienability means all rights belong to all persons right from the
time of birth. A person is born with these rights and these rights cannot be taken away from him/her.
Indivisibility means all human rights are related to each other; consequently rights are interrelated
and interdependent. No sets of rights have precedence over other and they together provide
wholesome existence to a person. But, despite the declaration of above-mentioned tenets of human
rights law, there exists category of groups such as women, children, ethnic minorities, etc. whose
rights are violated more often than those of others.

In other words they are generally deprived of their rights because they belong to particular category
whose rights are not recognized. This leads us to a discussion of rights of women and children
within human rights discourse for these are the groups, who are most vulnerable to trafficking.

1. Women’s Rights are Human Rights

Equality on the basis of sex is at the heart of all instruments on human rights. Article 1 of the United
Nations Charter sets out three main purposes of the UN, the last of which includes *“to define and
protect the rights and freedoms of every individual regardless of race, sex, language or religion™.
Similarly, the Universal Declaration on Human Rights (UDHR), 1948, includes the proclamation
that all human rights and freedoms are to be enjoyed equally by women and men without distinction
of any kind. But, despite the existence of numerous human rights instruments proclaiming
principles of equality and non-discrimination, women are denied these so called “protected” rights.
Therefore, over the last two decades the phrase ‘women’s right as human rights’ has been used to
explore, assert and redress the gap between stated international commitment to equality for women
and the actual experience of women. Saying ‘women’s rights are human rights’ is not claiming
special rights for women. On the contrary, it is a call to recognize that women have same basic
human rights as men. But international human rights law fails to recognize women even when they
suffer the same human rights abuses as men. Also, it fails to recognize the specific gender
dimension of abuse that characterizes the denial of rights to women. The public private constitution
of human rights law whereby State action is required before there is human rights violation and
whereby private actors are beyond its scope has been critiqued as gendered. Research has exposed
the public / private divide with regard to domestic violence, violence of war, and dowry deaths to
name a few. A second critique has focused on the hierarchy of rights (though removed in theory, is
actually practiced) where civil and political rights enjoy a central position as violations within the
human rights system. In contrast, social, economic and cultural rights, and group rights are more
difficult to enforce and less accepted as judicable minimum standards. Given that women’s

advancement is clearly linked to social, economic and cultural status, the lesser the status of women
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in the society, the lesser is the protection given to women’s rights.

A third critique has been the denial of rights to women on the ground they will attack ‘cultural’,
‘personal’ or ‘religious’ views. The charge of cultural relativism has been leveled in an attempt to
diminish state accountability. Theocratic States for example have challenged the universality of
human rights asserting that rights must be seen as culturally relative and secondly to local,
customary or traditional standards. This challenge seeks to decrease the scope of normative
standards generally, and is particularly undermining women’s rights which so often conflict with
patriarchal religious structures as is reflected in many reservations to the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW), 1979.

Therefore, to ensure women enjoy all rights, these above-mentioned obstacles need to be overcome.
Trafficking of women and girls is directly linked to the failure of governments to accord women the
same basic rights as men. Women who have been denied the right to education and legal rights are
consequently denied the right to education and legal rights are consequently also denied the right to
control their lives. Unskilled are unable to be economically independent, such women are especially
vulnerable to trafficking.

2. Children and Human Rights

Since human rights are inalienable rights, which start at the time of birth, children are equally
entitled to human rights in the same way as adults do. Children are the future; therefore, their
special needs must be accommodated within the human rights discourse. Keeping this in view, on
20 November 1989, the international community extended the mantle of human rights protection to
children when it adopted the United Nations Convention on the Rights of the Child. This is the first
international legal instrument, which guarantees human rights for children. The Convention makes
States, which accept the Convention, legally accountable for their actions towards children. The
guiding spirit of the Convention is the “best interest of the child’.

Positive and forward-looking in its approach, the Convention calls on States, which ratify it to
create the conditions in which children may take an active and creative part in the social and
political life of their countries.

A child is defined in the Convention as a person under the age of eighteen, unless the national laws
fix an earlier age of majority. Encompassing the whole range of human rights - civil, political,
economic, social and cultural - the Convention recognizes that the enjoyment of one right cannot be
separated from the enjoyment of others. It demonstrates that the freedom a child needs to develop
his / her intellectual, moral and spiritual capacities calls for, among other things, a healthy and safe
environment, access to medical care, and minimum standards of food, clothing and shelter.

The Convention charts new territory. It establishes the right of a child to be an actor in his / her own
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development, to express opinions and to have them taken into account in the making of decisions
relating to his / her life.

In a number of other areas, some of them sensitive, the Convention goes well beyond existing legal
standards and practices. These include its provisions on the right to life, survival and development;
the right to a name and nationality from birth; regarding adoption; the rights of disabled and refugee
children as well as those in conflict with the law. It also enlarges the legal coverage of human rights
by protecting children from all forms of exploitation, by dealing with the question of children of
minority and indigenous groups and by dealing with the problems of drug abuse and neglect. The
Convention acknowledges the primary role of the family and parents in the care and protection of
children, and the obligation of the State to help them in carrying out these duties. Finally, it brings
together in one up-to-date global perspective the rights of the child expressed in many internationals
treaties and declarations over the past 40 years. The Convention sets up the Committee on the
Rights of the Child, a Committee of ten experts which will generate a permanent dialogue involving
all parties concerned with the promotion of children’s rights. State Parties will submit reports to the
Committee on how they are carrying out the Convention and on difficulties they face in doing so.
Child trafficking refers to the recruitment, transportation, transfer, harboring or receipt of persons,
by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person having control over another person, for the
purpose of exploitation. An overview of major laws came to conclusion that child is a person who is
above 18 years of age. What is very disturbing is that the available evidence indicates that one third
of people exploited in flesh trade are children/minor.

Globally there are 168 million child laborers, over half of which, 85 million, are in hazardous work
conditions. It is possible for children, individuals below the age of 18, to participate in work that
does not poorly affect their health, personal development, or schooling. However “child labor”
frequently refers to work that does poorly affect children, including depriving them of a childhood
and their potential. This work may be mentally or physically dangerous or harmful to children and
interfere with their schooling. More extreme forms of child labor include enslavement and
trafficking. As children are more easily manipulated and require fewer resources to survive, the use
of child labor increases with poverty, globalization, and the demand for cheap labor. Children may
be abducted, sacrificed for the betterment of the family as a whole, or promised an education by
their trafficker. They are trafficked into domestic work, sexual exploitation, hazardous child labor,
begging, and other illegal activities such as stealing, illegal adoption early marriage or illegal

removal of organs.
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STOP
TRAFFICKING

India’s obligation under various international treaties and protocols

INDIA'S OBLIGATION TO UPHOLD THE UN TRAFFICKING PROTOCOL

The UN Trafficking Protocol provides a comprehensive framework for addressing the trafficking of
persons internationally and domestically. The Protocol's definition of human trafficking delineates
the wide variety of conduct constituting the crime of trafficking persons. Under this definition, a
person is guilty of the crime of human trafficking if they satisfy three components: (1) an act (e.g.,
transportation, or receipt of persons), (2) by a specified means (e.g., threat or use of force or other
forms of coercion, abduction, fraud, etc.), (3) resulting in “exploitation,” as defined by the Protocol,
as “including, at a minimum, the exploitation of the prostitution of others, or other forms of
sexual exploitation, forced labour or services, slavery or similar practices, servitude, or the

removal of organs.”

The crime of human trafficking of adult victims therefore consists of at least one such act, a means
and an exploitative purpose. However, for trafficking of minor-child victims, the second
requirement (i.e., the “means” requirement) is waived. Therefore, a person is guilty of child
trafficking if he or she commits one of the proscribed actions for purposes of exploitation,
regardless of the means by which that act is committed. The consent of the victim is irrelevant
where any of the means included in the definition has been employed or the victim is a child. The
UN Trafficking Protocol obligates States to criminalize trafficking in persons, to take steps to
prevent human trafficking, and to assist, protect and repatriate victims of human trafficking safely.

Almost a decade after signing the United Nations Convention Against Transnational Organized
Crime (UNTOC), India officially ratified the Convention and its three Protocols, including the UN
Trafficking Protocol, on May 5, 2011. The process of ratification formally indicated the State's
consent to be bound by the terms and provisions of the UNTOC and its Protocols. However, India
has a dualist regime with regard to international law and international treaties. This means that,
according to the Indian Constitution, ratified treaties do not automatically have the force of law in

domestic courts. However, the Indian Constitution states that the Government of India must adhere
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to its treaty obligations and “‘endeavor to...foster respect for international law treaty obligations in
the dealings of organized peoples with one another.” In, Gramophone Co. of India v. Birendra
Bahadur Pandey (AIR 1984 SCR (2) 664) the Indian Supreme Court declared that the Constitution
itself must be interpreted in light of any international treaties that India has ratified. In addition, the
Supreme Court in Vishaka v. Rajasthan (AIR 1997 SC 3011) established that provisions of
international treaties might be read into existing Indian law in order to “expand” their protections.
Moreover, in the absence of domestic law, “the contents of international conventions and norms are
significant for the purpose of interpretation.” Thus, although India has not expressly incorporated
the entirety of the UN Trafficking Protocol into its national law, the Indian government is
nonetheless required to adhere to all of its obligations under the Protocol. Moreover, in line with the
judicial precedents discussed above, the anti-trafficking provisions of the Indian Constitution, Penal
Code, and other domestic legislation should be interpreted in light of the UN Trafficking Protocol

and other international treaties to which India is a party.

SAARC CONVENTION ON PREVENTING AND COMBATING TRAFFICKING IN

WOMEN AND CHILDREN FOR PROSTITUTION

For the purpose of this Convention:

1) “Child” means a person who has not attained the age of 18 years;

2) “Prostitution” means the sexual exploitation or abuse of persons for commercial purposes;

3) “Trafficking” means the moving, selling or buying of women and children for prostitution within
and outside a country for monetary or other considerations with or without the consent of the
person subjected to trafficking;

4) “Traffickers” means persons, agencies or institutions engaged in any form of trafficking;

5) “Persons subjected to trafficking” means women and children victimised or forced into

prostitution by the traffickers by deception, threat, coercion, kidnapping, sale, fraudulent

marriage, child marriage, or any other unlawful means;

ARTICLEII

SCOPE OF THE CONVENTION

The purpose of this Convention is to promote cooperation amongst Member States so that they may
effectively deal with the various aspects of prevention, interdiction and suppression of trafficking in
women and children; the repatriation and rehabilitation of victims of trafficking and prevent the use
of women and children in international prostitution networks, particularly where the countries of the

SAARC region are the countries of origin, transit and destination.
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ARTICLEII

OFFENCES

1. The State Parties to the Convention shall take effective measures to ensure that trafficking in any
form is an offence under their respective criminal law and shall make such an offence punishable
by appropriate penalties which take into account its grave nature.

2. The State Parties to the Convention, in their respective territories, shall provide for punishment of
any person who keeps, maintains or manages or knowingly finances or takes part in the financing
of a place used for the purpose of trafficking and knowingly lets or rents a building or other place
or any part thereof for the purpose of trafficking.

3. Any attempt or abetment to commit any crime mentioned in paras 1 and 2 above or their
financing shall also be punishable.

ARTICLEIV

AGGRAVATING CIRCUMSTANCES

1. The State Parties to the Convention shall ensure that their courts having jurisdiction over the
offences committed under this Convention, can take into account factual circumstances which
make the commission of such offences particularly grave, viz.

a) the involvement in the offences of an organised criminal group to which the offender belongs;

b) the involvement of the offender in other international organised criminal activities;

c) the use of violence or arms by the offender;

d) the fact that the offender holds a public office and that the offence is committed in misuse of that

office;

e) the victimisation or trafficking of children;

f) the fact that the offence is committed in a custodial institution or in an educational institution or
social facility or in their immediate vicinity or in other places to which children and students visit
for educational, sports, social and cultural activities;

g) previous conviction, particularly for similar offences, whether in a Member State or any other
country.

ARTICLEVIII

MEASURES TO PREVENT AND INTERDICT TRAFFICKING IN WOMEN AND

CHILDREN

1. The State Parties to the Convention shall provide sufficient means, training and assistance to their
respective authorities to enable them to effectively conduct inquiries, investigations and

prosecution of offences under this Convention.
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2. The State Parties to the Convention shall sensitize their law enforcement agencies and the
judiciary in respect of the offences under this Convention and other related factors that encourage
trafficking in women and children.

3. The State Parties to the Convention shall establish a Regional Task Force consisting of officials
of the Member States to facilitate implementation of the provisions of this Convention and to
undertake periodic reviews.

4. The State Parties to the Convention may also, by mutual agreement, set up bilateral mechanisms
to effectively implement the provisions of the Convention, including appropriate mechanisms for
cooperation to interdict trafficking in women and children for prostitution.

5. The State Parties to the Convention shall exchange, on a regular basis, information in respect of
agencies, institutions and individuals who are involved in trafficking in the region and also
identify methods and routes used by the traffickers through land, water or air. The information so
furnished shall include information of the offenders, their fingerprints, photographs, methods of
operation, police records and records of conviction.

6. The State Parties to the Convention may consider taking necessary measures for the supervision
of employment agencies in order to prevent trafficking in women and children under the guise of
recruitment.

7. The State Parties to the Convention shall endeavour to focus preventive and development efforts
on areas which are known to be source areas for trafficking.

8. The State Parties to the Convention shall promote awareness, inter-alia, through the use of the
media, of the problem of trafficking in Women and Children and its underlying causes including
the projection of negative images of women.

GLOBAL INITIATIVE TO FIGHT HUMAN TRAFFICKING

Delhi Declaration

The South Asia Regional Conference of the Global Initiative to Fight Human Trafficking

(UN.GIFT):

Recognizing that being trafficked for exploitation goes against basic human rights;

Acknowledging that each of our countries have to work in a unified way towards eradicating

human trafficking in all its exploitative manifestations;

And also acknowledging the relevance in this context of the UN Transnational Organized

Crime Convention and its supplementary Protocols to Prevent, Suppress and Punish

Trafficking in Persons and Smuggling in Migrants;

Concerned that the awareness of all sections of society on the extent and nature of the problem

needs to be enhanced:;
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To this end declare as follows:

1. To call upon all concerned including police, prosecutors and the judiciary to undertake concerted

action in law enforcement so that offenders are punished quickly, certainly and severely and in a
time bound manner;

2. To make all efforts towards evolving a synergistic approach in dealing with trafficking issues;
3. To work towards systemic training and capacity building of all stakeholders;
4. To strengthen the legal processes wherever required including the protection of the victims;

5.

10.

11.

12.

13.
14.

15.

16.
17.

18.
19.

To protect all children from sexual exploitation and take all stringent measures against sex
selection and violence against the girl child,;

. To reduce demand for prostitution, use of child labour, forced labour and to strengthen the

collaborative efforts of NGOs, local governments, and other institutions to prevent all forms of
trafficking for this purpose;

. To recognize the role of youth as change agents and to promote education of the girl child, and

social and economic empowerment of women leading to their full participation in the economic
life and in decision making;

. To identify vulnerable areas including the study of migration and trafficking trends and patterns

and to undertake focused programmes to target trafficking through planned and evidence-based
interventions;

. To ensure the availability of proper protocols and legal processes for rescue and repatriation

procedures which are oriented towards victim care and protection;
To devise sustainable processes for victim reintegration into society in alignment with the work
of voluntary agencies, local bodies and community leaders;
To identify inter-state and intra-state source, transit and destination routes for forced labour and
to cooperatively work out modalities to prevent labour exploitation in concert with trade unions
and employers associations;
To prevent brokers and intermediaries from indulging in trafficking for forced labour and other
forms of illegal purposes, including specifically domestic child labour;
To promote safe migration and discourage irregular migration;
To integrate HIV strategies into anti-trafficking strategies and mitigate the health hazards of
trafficked victims through inter-sectoral collaboration;
To promote the prevention of commercial sexual exploitation in close alignment with
community leaders, health workers and NGOs;
To recognize patterns between trafficking and commercial sexual exploitation;
To build a business coalition against trafficking and to develop appropriate codes of conduct and
ethical trade practices for business;
To encourage awareness campaigns to prevent trafficking by way of public private partnerships;
To build a coalition of media partners and popular personalities to advocate for the prevention of

trafficking.
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Human Trafficking in India

India is a source, destination and transit country for labour and sex trafficking. In India, 90% of
trafficking occurs domestically (intra-state or inter-state), and 10% occurs across national borders.
As per the statistics of the government — in every eight minutes a child goes missing in our country.
In 2011 about 35,000 children were reported missing and more than 11,000 out of these were from
West Bengal. Further, it is assumed that only 30% of the total cases are reported, so the actual

number is pretty high.

The country serves as a destination for persons trafficked from neighboring countries such as Nepal
and Bangladesh, and as a transit country for individuals being trafficked to the Middle East and
other parts of the world. In addition, India is a source country for individuals trafficked to Europe,
the Middle East and North America.

The majority of trafficked persons in India, including men, women, boys and girls, are trafficked for
purposes of forced labour. Labour trafficking is the trafficking of a person by means of fraud,
coercion or duress for the purpose of exploiting him or her for forced labour or services or slavery
or practices similar to slavery, including involuntary servitude, peonage and debt bondage.

Sex trafficking is also prevalent within India and predominantly affects women and girls. Sex
trafficking is the trafficking of a person by means of fraud, coercion or duress for the purpose of
exploiting him or her for involuntary commercial sex acts, prostitution of that person or other forms
of sexual exploitation.

The number of persons trafficked for either labour or sex is difficult to estimate, given the
inherently clandestine nature of this criminal enterprise. The United States Department of State's
2013 Trafficking in Persons Report estimates the number of persons trafficked for forced labour in
India within the range of 20 to 65 million. However, the actual number of labour trafficking victims
is often difficult, if not impossible, to calculate. The primary difficulty lies in distinguishing
between migrant labourers who move into or around India voluntarily in search of employment and
labourers who have been lured into exploitative labour through the means of trafficking outlined in
the UN Trafficking Protocol. Furthermore, many migrant workers may begin their journey
voluntarily but then become vulnerable to trafficking when they are unable to secure adequate
employment or the work for which they originally migrated terminates. It is equally difficult to
ascertain the presence and extent of sex trafficking. A study conducted in 2008 by the Ministry of
Women and Child Development in India found that there were an estimated three million sex
workers in India. It is possible that many of these sex workers are victims of sex trafficking.
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Interviews with government officials suggest that the number of individuals trafficked for the
purposes of sexual exploitation is particularly difficult to estimate as these victims, after escaping
from their traffickers, may return to sex work in the face of limited alternatives. Lack of education
or vocational training limits the ability of many former trafficking victims to find sustainable
employment in other sectors, and even work that is available in sectors like domestic labour may
have much lower earning potential. Alternative employment option outside of sex work are
frequently limited for victims of sex trafficking due to the social stigma attached to having engaged
in commercial sex acts. Therefore, in some cases it may be difficult to ascertain whether a sex
worker is presently a victim of trafficking, was a victim of trafficking and chose to remain engaged

in sex work, or was always voluntarily employed in this sector.

Causes of Trafficking in India

Poverty is a primary cause of human trafficking in India. Other factors include “low employment
prospects a patriarchal culture, low regard for women's rights, low levels of education,
discrimination and marginalization of women, and cultural factors such as dowry issues.”
Labour trafficking is particularly driven by poverty, which increases vulnerability to trafficking, and
by the increased demand for cheap labour and the lack of governance, which in turn facilitates
trafficking in persons. Sex trafficking, which largely impacts women and girls forced into
prostitution, is facilitated by similar factors, as well as the low female to male child sex ratio in
northern India (namely, Uttar Pradesh and Haryana) and the large number of migrant labourers in
certain regions of India, which increases the demand for commercial sex workers and also for
trafficked brides.

Caste further compounds the situation. Belonging to a “lower” caste increases an individual's
vulnerability to trafficking. Lower caste women face dual and simultaneous discrimination on
account of both their caste and gender: gender and caste contribute to the denial of access to
education and sustainable employment, making it is easier to exploit and traffic them due to their

vulnerable economic position.

In addition, societal lack of awareness about human trafficking, combined with the absence of a
strong legal framework, has contributed to the continued prevalence of this serious problem.
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Laws Relating to Human Trafficking

A trafficked victim is a victim of multiplicity of crimes, and extreme form of abuse and violation of
human rights. The constitution of India, under Article 23 specifically prohibits trafficking in human
beings. At present the legal regime to trafficking of women and children for commercial sexual
exploitation includes the following.

a. Indian Penal Code 1860

b. ITPA-1956

c. J.J. Act-2015.

d. Special laws of various states.

e. Rulings of Supreme Court and High Court.

Constitutional Provisions

The Constitution of India, the fundamental law of the land, forbids trafficking in persons. Article 23
of the Constitution specifically prohibits “traffic in human beings and begar and other similar
forms of forced labour”. Article 24 further prohibits employment of children below 14 years of age
in factories, mines or other hazardous employment. Other fundamental rights enshrined in the
Constitution relevant to trafficking are Article 14 relating to equality before law, Article 15 that
deals with prohibition of discrimination on grounds of religion, race, caste, sex or place of birth,
Article 21 pertaining to protection of life and personal liberty and Article 22 concerning protection
from arrest and detention except under certain conditions.

The Directive Principles of State Policy articulated in the Constitution are also significant,
particularly Article 39 which categorically states that men and women should have the right to an
adequate means of livelihood and equal pay for equal work; that men, women and children should
not be forced by economic necessity to enter unsuitable avocations; and that children and youth
should be protected against exploitation. Further, Article 39A directs that the legal system should
ensure that opportunities for securing justice are not denied to any citizen because of economic or

other disabilities. In addition

Indian Penal Code 1860
» There are atleast 20 provisions that are linked to trafficking. Under the IPC a trafficked girl
child has been subjected to multitude of violations for example displacing her from her
community would tantamount to kidnapping/ abduction under Section 361, 362, 365, 366,

38




366A may apply.

Sold by someone (sec 372)

Bought by someone (Sec 373)

Imported from a foreign country (366B)

Outraging her modesty (354, 354A, 354B, 354C,, 354D)
Rape, gangrape, repeatedly raped (Sec 375)

Subjected to perverse Sexual Exploitation (Sec 377)

YV V. V V V V V

subjected unlwaful compulsory labour (Sec 374)

Immoral Trafficking Prevention Act 1956

In 1950 the Government of India ratified the International Convention for the Suppression of
Immoral Traffic in Persons and the Exploitation of the Prostitution of others. In 1956 India passed
the Suppression of Immoral Traffic in Women and Girls Act, 1956 (SITA). The act was further
amended and changed in 1986, resulting in the Immoral Traffic Prevention Act also know as PITA.
PITA only discusses trafficking in relation to prostitution and not in relation to other purposes of
trafficking such as domestic work, child labour, organ harvesting, etc.

The act defines child as any person who has completed eighteen years of age. The first section of
the act has provisions that outline the illegality of prostitution and the punishment for owning a
brothel or a similar establishment, or for living of earnings of prostitution as is in the case of a
pimp. Section 5 of the act states that if a person procures, induces or takes a child for the purpose of
prostitution then the prison sentence is a minimum of seven years but can be extended to life. To
ensure that the people in the chain of trafficking are also held responsible the act has a provision
that states that any person involved in the recruiting, transporting, transferring, harbouring, or
receiving of persons for the purpose of prostitution if guilty of trafficking. In addition any person
attempting to commit trafficking or found in the brothel or visiting the brothel is punishable under
this law. If a person if found with a child it is assumed that he has detained that child there for the
purpose of sexual intercourse and hence shall be punishable to seven year in prison up to life
imprisonment, or a term which may extend to ten year and also a maximum fine of one lakh rupees.
If a child is found in a brothel and after medical examination has been found to have been sexually
abused, it is assumed that the child has been detained for the purpose of prostitution.

Any person committing prostitution in public with a child shall be punishable to seven year in
prison up to life imprisonment, or a term which may extend to ten year and also a maximum fine of
one lakh rupees. If prostitution of a child is being committed with knowledge of an establishment

owner such as a hotel the license of the hotel is likely to be cancelled along with the given prison
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sentence and/or fines.

Any child found in a brothel or being abused for the purpose of prostitution can be placed in an
institution for their safety by a magistrate. Landlords, leasers, owner, agent of the owner who
unknowingly previously rented their property to a person found guilty of prostituting a child, must
get approval from a magistrate before re-leasing their property for three years after the order is
passed.

In 2006, the Ministry of Women and Child Development proposed an amendment bill that has yet to
be passed. The amendment does not really concern any of the provisions related to the child but has

many important consequences for the right of women sex workers.

The main outage of the ITPA is that it allows for the arrest of those engaging in acts of
prostitution.(seducing or soliciting for the purpose of prostitution) under Sec 8.

Crimes under ITPA are cognizable, only certain police officers under Sec 13 can do this and there
must be female officers and witnesses present.

The ITPA also allows for the Special Courts to be set up for the purpose of Trafficking Cases.

Relevant provisions of the Act

Sec 3. Punishment for keeping a brothel or allowing premises to be used as a brothel.— (1)
Any person who keeps or manages, or acts or assists in the keeping or management of, a brothel
shall be punishable on first conviction with rigorous imprisonment for a term of not less than two
years and which may extend to three years and also with fine which may extend to ten thousand
rupees and in the event of a second or subsequent conviction, with rigorous imprisonment for a term
which shall not be less than three years and which may extend to seven years and shall also be
liable to fine which may extend to two lakh rupees

(2) a any person who,—

(a) being the tenant, lessee, occupier or person in charge of any premises, uses, or knowingly allows
any other person to use, such premises or any part thereof as a brothel, or

(b) being the owner, lessor or landlord of any premises or the agent of such owner, lessor or
landlord, lets the same or any part thereof with the knowledge that the same or any part thereof is
intended to be used as a brothel, or is wilfully a party to the use of such premises or any part thereof
as a brothel, shall be punishable on first conviction with imprisonment for a term which may extend
to two years and with fine which fine which may extend to two thousand rupees and in the event of
a second or subsequent conviction, with rigorous imprisonment for a term which may extend to five

years and also with fine.
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Sec 4. Punishment for living on the earnings of prostitution .—(1) Any person over the age of
eighteen years who knowingly lives, wholly or in part, on the earnings of the prostitution of any
other person shall be punishable with imprisonment for a term which may extend to two years, or
with fine which may extend to one thousand rupees, or with both, and where such earnings relate to
the prostitution of a child, shall be punishable with imprisonment for a term of not less than seven
years and not more than ten years.

(2) Where any person over the age of eighteen years is proved,—

(@) to be living with,or to be habitually in the company of, a prostitute; or

(b) to have exercised control, direction or influence over the movements of a prostitute in such a
manner as to show that such person is aiding abetting or compelling her prostitution; or

(c)to be acting as a tout or pimp on behalf of a prostitute, it shall be presumed, until the contrary is
proved, that such person is knowingly living on the earnings of prostitution of another person

within the meaning of sub-section (1).

Sec 5. Procuring, inducing or taking person for the sake of prostitution .—(1) Any person
who—

(a) procures or attempts to procure a person whether with or without his/her consent, for the
purpose of prostitution; or

(b) induces a person to go from any place, with the intent that he/she may for the purpose of
prostitution become the inmate of, or frequent, a brothel; or

(c) takes or attempts to take a person or causes a person to be taken, from one place to another with
a view to his/her carrying on, or being brought up to carry on prostitution ; or

(d) causes or induces a person to carry on prostitution; shall be punishable on conviction with
rigorous imprisonment for a term of not less than three years and notmore than seven years and also
with fine which may extend to two thousand rupees, and if any offence under this sub-section is
committed against the will of any person, the punishment of imprisonment for a term of seven years
shall extend to imprisonment for a term of fourteen years:

Provided that if the person in respect of whom an offence committed under this subsection, is a
child, the punishment provided under this sub-section shall extend to rigorous imprisonment for a
term of not less than seven years but may extend to life.

(3) An offence under this section shall be triable,—

(@) in the place from which a person is procured, induced to go, taken or caused to be taken or from
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which an attempt to procure or taken such persons made; or
(b) in the place to which she may have gone as a result of the inducement or to which he/she is
taken or caused to be taken or an attempt to take him/her is made.

Sec 5A. Whoever recruits, transports, transfers, harbours, or receives a person forthe purpose
of prostitution by means of,—

(a) threat or use of force or coercion, abduction, fraud, deception; or

(b) abuse of power or a position of vulnerability; or

(c) giving or receiving of payments or benefits to achieve the consent of such person having control
over another person, commits the offence of trafficking in persons.

Sec 5 B. (1) Any person who commits trafficking in persons shall be punishable on first conviction
with rigorous imprisonment for a term which shall not be less than seven years and in the event of a
second or subsequent conviction with imprisonment for life.

(2) Any person who attempts to commit, or abets trafficking in persons shall also be deemed to have
committed such trafficking in persons and shall be punishable with the punishment hereinbefore
described.

Sec 5C. Any person who visits or is found in a brothel for the purpose of sexual exploitation of any
victim of trafficking in persons shall on first conviction be punishable with imprisonment for a term
which may extend to three months or with fine which may extend to twenty thousand rupees or with
both and in the event of a second or subsequent conviction with imprisonment for a term which may

extend to six months and shall also be liable to fine which may extend to fifty thousand rupees.

Sec 6. Detaining a person in premises where prostitution is carried on .—(1) Any person who
detains any other person, whether with or without his consent,—

(@) in any brothel, or

(b) in or upon any premises with intent that such person may have sexual intercourse with a person
who is not the spouse of such person, shall be punishable on conviction, with imprisonment of
either description for a term which shall not be less than seven years but which may be for life or
for a term which may extend to ten years and shall also be liable to fine which may extend to one
lakh rupees:

Provided that the court may for adequate and special reasons to be mentioned in the judgment,
impose a sentence of imprisonment for a term which may be less than seven years.

(2) Where any person is found with a child in a brothel, it shall be presumed, unless the contrary is

proved, that he has committed an offence under sub-section (1).
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(2-A) Where a child found in a brothel, is, on medical examination, detected to have been sexually
abused, it shall be presumed unless the contrary is proved, that the child has been detained for
purposes of prostitution or, as the case may be, has been sexually exploited for commercial
purposes.

(3) A person shall be presumed to detain a person in a brothel or in upon any premises for the
purpose of sexual intercourse with a man other than her lawful husband, if such person, with intent
to compel or induce her to remain there,—

(a) withholds from her any jewellery, wearing apparel, money or other property belonging to her, or
(b) threatens her with legal proceedings if she takes away with her any jewellery, wearing apparel,
money or other property lent or supplied to her by or by the direction of such person.

(4) Notwithstanding any law to the contrary, no suit, prosecution or other legal proceeding shall lie
against such woman or girl at the instance of the person by whom she has been detained, for the
recovery of any jewellery, wearing apparel or other property alleged to have been lent or supplied to
or for such woman or girl or to have been pledged by such woman or girl or for the recovery of any
money alleged to be payable by such woman or girl.

Sec 7. Prostitution in or in the vicinity of public place .—(1) Any person who carries on
prostituion and the person with whom such prostitution is carried on, in any premises:

(a) which are within the area or areas, notified under sub-section (3), or

(b) which are within a distance of two hundred meters of any place of public religious worship,
educational institution, hotel, hospital, nursing home or such other public place of any kind as may
be notified in this behalf by the Commissioner of Police or Magistrate in the manner prescribed,
shall be punishable with imprisonment for a term which may extend to three months.

Sec 7 (1-A) Where an offence committed under sub-section (1) is in respect of a child, the person
committing the offence shall be punishable with imprisonment of either description for a term
which not be less than seven years but which may be for life or for a term which may extend to ten
years and shall also be liable to fine:

Provided that the Court may, for adequate and special reasons to be mentioned in the judgment,
impose a sentence of imprisonment for a term of less than seven years.

(2) Any person who:

(a) being the keeper of any public place knowingly permits prostitutes for purposes of their trade to
resort to or remain in such place; or

(b) being the tenant, lessee, occupier or person in charge of any premises referred to in sub-section

(1) knowingly permits the same or any part thereof to be used for prostitution; or
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(c) being the owner, lessor or landlord of any premises referred to in sub-section (1), or the agent of
such owner, lessor or landlord, lets the same or any part thereof with the knowledge that the same or
any part thereof may be used for prostitution, or is wilfully a party to such use shall be punishable
on first conviction with imprisonment for a term which may extend to three months, or with fine
which may extend to two hundred rupees, or with both, and in the event of a second or subsequent
conviction with imprisonment for a term which may extend to six months and also with fine, which
may extend to two hundred rupees, and if the public place or premises happen to be a hotel, the
licence for carrying on the business of such hotel under any law for the time being in force shall
also be liable to be suspended for a period of not less than three months but which may extend to
one year:

Provided that if an offence committed under this sub-section is in respect of a child in a hotel, such

licence shall also be liable to be cancelled.

Sec 9. Seduction of a person in custody .—Any person who having the custody, charge or care of
or in a position of authority over any person causes or aids or abets the seduction for prostitution of
that shall be punishable on conviction with imprisonment of either description for a term which
shall not be less than seven years but which may be for life or for a term which may extend to ten

years and shall also be liable to fine:

Sec 10-A. Detention in a corrective institution .—(1) Where,—

(a) a female offender is found guilty of an offence under Section 7, and

(b) the character, state of health and mental condition of the offender and the other circumstances of
the case are such that it is expedient that she should be subject to detention for such term and such
instruction and discipline as are conducive to her correction, it shall be lawful for the court to pass,
in lieu of a sentence of imprisonment, an order for detention in a corrective institution for such

term, not being less than two years and not being more than seven years, as the court thinks fit:

Sec 11. Notification of address of previously convicted offenders .—(1) When any person having
been convicted—

(@) by a court in India of an offence punishable under this Act or punishable under Section 363,
Section 365, Section 366, Section 366-A, Section 366-B, Section 367, Section 368, Section 370,
Section 371, Section 372 or Section 373 of the Indian Penal Code (45 of 1860), with imprisonment
for a term of two years or up wards; or

(b) by a court or tribunal in any other country of an offence which would, if committed in India,
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have been punishable under this Act, or under any of the aforesaid sections with imprisonment for a
like term, is within a period of five years after release from prison, again convicted of any offence
punishable under this Act or under any of those section with, imprisonment for a term of two years
or upwards by a court, such court may, if it thinks fit, at the time of passing the sentence of
imprisonment on such person, also order that his residence, and any change of, or absence from,
such residence, after release, be notified according to rules made under Section 23 for a period not
exceeding five years from the date of expiration of that sentence.

(2) If such conviction is set aside on appeal or otherwise, such order shall become void.

(3) An order under this section may also be made by an Appellate Court or by the High Court when
exercising its powers of revision.

(4) Any person charged with a breach of any rule referred to in sub-section (1) may be tried by a
Magistrate

of competent jurisdiction in the District in which the place last notified as his residence is situated.

Sec 13. Special police officer and advisory body .—(1) There shall be for each area to be
specified by the State Government in this behalf a special police officer appointed by or on behalf
of that government for dealing with offences under this Act in that area.

(2) The special police officer shall not be below the rank of a sub-inspector of Police.

(2-A) The District Magistrate may, if he considers it necessary or expedient so to do, confer upon
any retired police or military officer all or any of the powers conferred by or under this Act on a

special police officer, with respect to particular cases or classes of cases or to cases generally.

Sec 13A. (1) The Central Government may constitute an Authority for the purposes of effectively
preventing and combating the offence of trafficking in persons.

(2) The members of the Authority shall be appointed by the Central Government and shall be of
such number and chosen in such manner as may be prescribed.

(3) The Chairperson of the Authority shall be one of the members appointed under sub-section (2)
to be nominated by the Central Government.

(4) The term of office of the members of the Authority, the manner of filling vacancies among and
the procedure to be followed in the discharge of their functions by the members shall be such as
may be prescribed.

Sec 14. Offences to be cognizable .—Notwithstanding anything contained in the Code of Criminal
Procedure, 1973 (2 of 1974), an offence punishable under this Act shall be deemed to be a
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cognizable offence within the meaning of that Code.

Sec 15. Search without warrant .—(1) Notwithstanding anything contained in any other law for
the time being in force, whenever the special police officer or the trafficking police officer as the
case may be, has reasonable grounds for believing that an offence punishable under this Act has
been or is being committed in respect of a person living in any premises, and that search of the
premises with warrant cannot be made without undue delay, such officer may, after recording the

grounds of his belief, enter and search such premises without a warrant.

(5-A) Any person who is produced before a Magistrate under sub-section (5), shall be examined by
a registered medical practitioner for the purposes of determination of the age of such person, or for
the detection of any injuries as a result of sexual abuse or for the presence of any sexually

transmitted diseases.

Sec 18. Closure of brothel and eviction of offenders from the premises .—(1) A Magistrate may,
on receipt of information from the police or otherwise, that any house, room, place or any portion
thereof within a distance of two hundred metres of any public place referred to in sub-section (1) of
Section 7 is being run or used as a brothel by any person, or is being used by prostitutes for
carrying on their trade, issue notice on the owner, lessor or landlord or such house, room, place or
portion or the agent of the owner, lessor or landlord or on the tenant, lessee, occupier of, or any
other person in charge of such house, room, place, or portion, to show cause within seven days of
the receipt of the notice why the same should not be attached for improper use thereof, and if, after
hearing the person concerned, the Magistrate is satisfied that the house, room, place or portion is
being used as a brothel or for carrying on prostitution, then the Magistrate may pass orders,—

(a) directing eviction of the occupier within seven days of the passing of the order from the house,
room, place, or portion;

(b) directing that before letting it out during the period of one year or in a case where a child has
been found in such house, room, place or portion during a search under Section 15, during the
period of three years, immediately after the passing of the order, the owner, lessor or landlord or the

agent of the owner, lessor or landlord shall obtain the previous approval of the Magistrate

Sec 19. Application for being kept in a protective home or provided care and protection by
court .—(1) A person who is carrying on, or is being made to carry on prostitution, may make an

application, to the Magistrate within the local limits of whose jurisdiction she is carrying on, or is
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being made to carry on prostitution, for an order that she may be—

(@) kept in a protective home, or

(b) provided care and protection by the court in the manner specified in sub-section (3).

(2) The Magistrate may pending inquiry under sub-section (3) direct that the person be kept in such
custody as he may consider proper, having regard to the circumstances of the case.

(3) If the Magistrate after hearing the applicant and making such inquiry as he may consider
necessary, including an inquiry by a Probation Officer appointed under the Probation of Offender
Act, 1958, (20 of 1958) into the personality, conditions of home and prospects of rehabilitation of
the applicant, is satisfied that an order should be made under this section, he shall for reasons to be
recorded, make an order that the applicant to be kept:

(1) in a protective home, or

(i) in a corrective institution, or

(iii) under the supervision of a person appointed by the Magistrate for such period as may be

specified in the order.

Sec 21. Protective homes.— (1) The State Government may in its discretion establish as many
protective homes and corrective institutions under this Act as it thinks fit and such homes and

institutions when established shall be maintained in such manner as may be prescribed.

Sec 22. (1) Trials .—No Court, inferior to that of a Metropolitan Magistrate or a Judicial magistrate
of the first class, shall try any offence under Section 3, Section 4, Section 5, Section 5B, Section 5C,

Section 6 or Section 7.

Sec 22-A. Power to establish special Courts .—(1) If the State Government is satisfied that it is
necessary for the purpose of providing for speedy trial of offences under this Act in any district or
metropolitan area, it may, by notification in the official Gazette and after consultation with the High
Court, establish one or more Courts of Judicial Magistrates of the first class, or, as the case may be,

Metropolitan Magistrate, in such district or metropolitan area

Sec 22-B. Court can try the offences summarily

Bonded Labour (Abolition) Act 1976

The Act prohibits anyone from making any advance or compelling any person to render any bonded

labour and states further that any agreement or custom requiring any person to do work as a bonded
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labour is void and provides for punishment for anyone who compels any person to render any
bonded labour or even advance any bonded date. Punishment in both cases is imprisonment upto 3
years and fine upto 2000 rupees. The bonded laborers are to be treated as victims and not as
offenders.

Procedure

In cases of trafficking for bonded labour, the rescue operation can be conducted by the AHTU
(under the MHA guidelines and the CrPC), the local police (under the CrPC) or the district
Administration (under the BLA). The best practice, so long it does not create delay, is for all three

to be present.

Below is the procedure for when the local police station first receives the information.

Receive information

10

Inform
Anti- Human Trafficking Unit (AHTU) District Administration (DA)
Rescue
Assist DA
During Rescue During Inquiry

g

Collect Evidence

Written Statements ‘ Physical Evidence

iyt

Final Report/ Charge Sheet

The Supreme Court has in People’s Union for Democratic Rights v. Union Of India ((1982) 3

SCC 235) held that where a person provides labour or service to another for remuneration which is
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less than the minimum wage, the labour or service provided by him clearly falls within the scope
and ambit of the words forced labour under Article 23 of the Constitution.

The Supreme Court in Neeraja Choudhary v. State Of Madhya Pradesh ((1984) 3 SCC 242)
held, “Whenever it is found that any workman is forced to provide labour for no remuneration or
nominal remuneration, the presumption would be that he is a bonded labourer unless the employer

or the State Government is in a position to prove otherwise by rebutting such presumption.”

The Child Labour(Prohibition and Regulation) Act 1986
It prohibits employment of children in hazardous industries and lays down safety measures and

other requirements which shall be met irrespective of what is stated in other labour legislations.

The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 1989

Many victims are from marginalized groups because traffickers are targeting on vulnerable people
in socially and economically backward areas.

This Act provides an additional tool to safeguard women and young girls belonging sc/st and also
creates greater burden on the trafficker to prove his lack of complicity in the crime.

This can be effective if the offender knows the status of victim. It specifically covers certain forms
of trafficking, forced or bonded labour and sexual exploitation of women. A minimum punishment

of 6 months is provided that could extend upto 5 years in any offence covered under Sec 2.

Transplantation of Human Organs Act 1994

This Act deals with criminal responsibility in cases of harvesting of organs and trafficking of
persons for this purpose includes traffickers, procurers, brokers, intermediaries, hospital or nursing
staff and medical laboratories technicians involved in the illegal transplant procedure. Sec 11
declares prohibition of removal or transplantation of human organs for any purpose other than
therapeutic purposes and Sec 19 clarifies that it punishes those who seek willing people or offer to
supply organs; it is punishable with imprisonment not less than 2 years but which may extend to 7

years and would be liable to fine not less 10000 which may exceed to 20000 rupees.

Juvenile Justice Act 2015

The Juvenile Justice (Care and Protection of Children) Act, 2000 defines a child in need of care and
protection to include a child “who is found vulnerable and is likely to be inducted into . . .
trafficking.”

The Act establishes procedures for the recovery and social reintegration of such children, including
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the creation of shelter homes and the provision of foster-care services. However, this scheme only
applies to minors defined as persons below the age of eighteen years. Chapter 3 of the Act deals
with Children requiring care and protection. It is essntial that law enforcement agencies should
ensure that victimised children must not be accused nor be arrested and they must be produced
before Child Welfare Committee.

Responsibility for providing compensation to trafficking victims is fragmented between the central
government and individual states. This is largely the result of Section 357, Code of Criminal
Procedure, which states that the Central Government should be responsible for compensating
victims of any crime (not limited to trafficking) who have suffered loss or injury. However, it fails
to note the form or degree of such compensation.

According to the Section:

“(1) When a Court imposes a sentence of fine or a sentence (including a sentence of death) of
which fine forms a part, the Court may, when passing judgment order the whole or any part of
the fine recovered to be applied .

(b) in the payment to any person of compensation for any loss or injury caused by the offence,
which compensation is, the opinion of the Court, recoverable by such person in a Civil Court
The Section addresses the compensation of trafficking victims; however, it allows for the individual
State's determination of compensation procedures and amounts. As a result, there is no centralized
compensatory system for trafficking victims in India. The Centrally Sponsored Rehabilitation
Scheme for Bonded Labour mandates a rehabilitation grant of Rs. 20,000 (roughly $330) to each
bonded labourer as well as assistance for rehabilitation. Unfortunately, this amount is fixed
regardless of the amount of time the labourer has provided bonded service

The Protection of Children from Sexual Offences Act, 2012

It has been drafted to strengthen the legal provisions for the protection of children from sexual
abuse and exploitation. For the first time, a special law has been passed to address the issue of
sexual offences against children.

Sexual offences are currently covered under different sections of IPC. The IPC does not provide for
all types of sexual offences against children and, more importantly, does not distinguish between
adult and child victims.

The Protection of Children from Sexual Offences Act, 2012 defines a child as any person below

the age of 18 years and provides protection to all children under the age of 18 years from the
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offences of sexual assault, sexual harassment and pornography. These offences have been clearly
defined for the first time in law. The Act provides for stringent punishments, which have been
graded as per the gravity of the offence. The punishments range from simple to rigorous
imprisonment of varying periods. There is also provision for fine, which is to be decided by the
Court. An offence is treated as “aggravated” when committed by a person in a position of trust or

authority of child such as a member of security forces, police officer, public servant, etc.

Punishments for Offences covered in the Act are:

1. Penetrative Sexual Assault (Section 3) — Not less than seven years which may extend to
imprisonment for life, and fine (Section 4)

2. Aggravated Penetrative Sexual Assault (Section 5) — Not less than ten years which may extend to
imprisonment for life, and fine (Section 6)

3. Sexual Assault (Section 7) — Not less than three years which may extend to five years, and fine
(Section 8)

4. Aggravated Sexual Assault (Section 9) — Not less than five years which may extend to seven
years, and fine (Section 10)

5. Sexual Harassment of the Child (Section 11) — Three years and fine (Section 12)

6. Use of Child for Pornographic Purposes (Section 13) — Five years and fine and

in the event of subsequent conviction, seven years and fine (Section 14 (1))

The Act provides for the establishment of Special Courts for trial of offences under the Act,
keeping the best interest of the child as of paramount importance at every stage of the judicial
process. The Act incorporates child friendly procedures for reporting, recording of evidence,
investigation and trial of offences. These include:

1. Recording the statement of the child at the residence of the child or at the

place of his choice, preferably by a woman police officer not below the rank of subinspector

2. No child to be detained in the police station in the night for any reason.

3. Police officer to not be in uniform while recording the statement of the child

4. The statement of the child to be recorded as spoken by the child

5. Assistance of an interpreter or translator or an expert as per the need of the child

6. Assistance of special educator or any person familiar with the manner of communication of the
child in case child is disabled

7. Medical examination of the child to be conducted in the presence of the parent of the child or any
other person in whom the child has trust or confidence.

8. In case the victim is a girl child, the medical examination shall be conducted by a woman doctor.
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9. Frequent breaks for the child during trial
10. Child not to be called repeatedly to testify
11. No aggressive questioning or character assassination of the child

12. In-camera trial of cases

The Act recognizes that the intent to commit an offence, even when unsuccessful for whatever
reason, needs to be penalized. The attempt to commit an offence under the Act has been made liable
for punishment for upto half the punishment prescribed for the commission of the offence. The Act
also provides for punishment for abetment of the offence, which is the same as for the commission
of the offence. This would cover trafficking of children for sexual purposes. For the more heinous
offences of Penetrative Sexual Assault, Aggravated Penetrative Sexual Assault, Sexual Assault and
Aggravated Sexual Assault, the burden of proof is shifted on the accused. This provision has been
made keeping in view the greater vulnerability and innocence of children. At the same time, to
prevent misuse of the law, punishment has been provided for making false complaint or proving
false information with malicious intent. Such punishment has been kept relatively light (six months)

to encourage reporting. If false complaint is made against a child, punishment is higher (one year).

Code of Criminal Procedure, 1973

Responsibility for providing compensation to trafficking victims is fragmented between the central
government and individual states. This is largely the result of Section 357, Code of Criminal
Procedure, which states that the Central Government should be responsible for compensating
victims of any crime (not limited to trafficking) who have suffered loss or injury. However, it fails
to note the form or degree of such compensation. According to the Section:

“(1) When a Court imposes a sentence of fine or a sentence (including a sentence of death) of
which fine forms a part, the Court may, when passing judgment order the whole or any part of

the fine recovered to be applied .

(b) in the payment to any person of compensation for any loss or injury caused by the offence,
which compensation is, the opinion of the Court, recoverable by such person in a Civil Court . .
The Section addresses the compensation of trafficking victims; however, it allows for the
individual State's determination of compensation procedures and amounts. As a result, there is no
centralized compensatory system for trafficking victims in India. The Centrally Sponsored

Rehabilitation Scheme for Bonded Labour mandates a rehabilitation grant of Rs. 20,000 (roughly
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$330) to each bonded labourer as well as assistance for rehabilitation. Unfortunately, this amount is
fixed regardless of the amount of time the labourer has provided bonded service.

Interviews with law enforcement officials revealed that India's trafficking recovery laws and
policies are piecemeal and haphazardly applied. During an interview, Dr. P.M. Nair of the Indian
Police Service in New Delhi noted that the government's rehabilitative efforts are often ad-hoc and
ineffective—they are hampered by a lack of coordination among the police and government
agencies concerned at every step along the way, from rescue to rehabilitation. The United States
2012 Trafficking in Persons Report stated that many NGOs have reported difficulty in receiving

timely disbursements of national government funding for their shelters.

Criminal Law Amendment Act 2013

Until recently, Indian law did not contain a comprehensive definition of human trafficking. In
March 2013, India passed the Criminal Law (Amendment) Act of 2013, which amended Section
370 of the Indian Penal Code and included India’s first definition of human trafficking based on the
UN Trafficking Protocol:

“Whoever, for the purpose of exploitation, (a) recruits, (b) transports, (c) harbours, (d) transfers, or
(e) receives, a person or persons, by

First.—using threats, or

Secondly.—using force, or any other form of coercion, or

Thirdly.—by abduction, or

Fourthly.—by practising fraud, or deception, or

Fifthly.—by abuse of power, or

Sixthly.—by inducement, including the giving or receiving of payments or benefits, in order to
achieve the consent of any person having control over the person recruited, transported, harboured,

transferred or received, commits the offence of trafficking.”

Section 370, as amended, now defines exploitation as including “any act of physical exploitation or
any form of sexual exploitation, slavery or practices similar to slavery, servitude, or the forced
removal of organs.”

The new Amendment Act expanded the types of offenses criminalized as a trafficking violation and
instituted heightened sentences for perpetrators. It is a significant step towards bringing India in line
with the international law obligations it assumed on ratifying the UN Trafficking Protocol.
However, there are significant gaps between India’'s multitude of human trafficking laws and

realities and compliance with the UN Trafficking Protocol. This policy brief identifies existing gaps
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and offers recommendations for policymakers to engender compliance with the UN Trafficking

Protocol and other human rights standards.

Definition

Description

ACTION

(@) recruits

Purposely persuading someone
to work for a company or
become a new member of an

organisation

(b) Transports

Carrying or conveying from

one place to another

(c) harbours

Supplying a person with
shelter, food, drink, money,
clothes, arms, ammunition or
means of conveyance or
assisting a person by any
means, whether similar to those
enumerated in this Section or
not, in order to evade

apprehension

(d) Transfers

Conveying or removing from
one place to another: passing or
transferring from one to
another especially to change

possession or control of

(e) Receives

Obtaining by a transfer

MEANS

1. Using threats

Threats can have the intent to
injure  the labourer, his
reputation or property or any
person with whom the labour is
connected or his or her

reputation

2. Using Force,

or

any

other form of coercion

“Any factor which deprives a
person of a choice of
alternatives and compels him to

adopt one particular course of
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action may properly be
regarded as “force’.”

<

By Abduction

“Whoever by force compels or
by any deceitful means induces
any person to go from any
place, is said to abduct that

person.”

4.

By Practicing Fraud or
Deception

Fraud involves two elements:
deceit and injury to the person
deceived

To deceive is to convince a
man to believe that something
is true when it is false,
especially when deceiver is

aware of its falsity.”

5.

By abuse of power

Any improper use of a right or

privilege

6.

By inducement
including the giving or
receiving of payments
or benefits in order to
achieve the consent of
any person having
control over the person
recruited, transported,
harboured, transferred

or received

Inducement is an act or process
of enticing or persuading
another person to take a certain

course of action.

PURPOSE

Exploitation

The act of taking advantage of
something, especially when it’s
of another for one’s own
benefit

The offence of trafficking only requires that the perpetrator has carried out ONE of the

actions by ONE of the means for ONE type of exploitation.
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However, there are several gaps between the language of Articles 3 and 5 of the UN Trafficking
Protocol and the corresponding portions of the Amendment Act. The most significant departure
from the UN Trafficking Protocol lies in the Act's exclusion of labour trafficking from the definition
of human trafficking. The Act does not include in the definition of human trafficking, trafficking for
the purposes of “forced labour,” a form of trafficking included in the UN Trafficking Protocol.
Trafficking for the purposes of "'forced labour' is not included in the Act's definition of human
trafficking, although it is included in the UN Trafficking Protocol. However, the Criminal
(Amendment) Ordinance, issued by the President prior to the Act, did include forced labour. The
final formulation of the Act's definition of human trafficking replaced the term “forced labour”
with “physical exploitation.” Although forced labour could be understood to be included within
the term “physical exploitation,” this is not a certainty as “physical exploitation” is not defined
within the Act or the UN Trafficking Protocol. The term “forced labour” is the only term that is
excluded from the Amendment Act's definition of human trafficking as compared to the UN

Trafficking Protocol's definition within Articles 3 and 5.

The Amendment Act also does not create a similar punishment for those who engage such victims
for physical exploitation. The majority of human trafficking in India is for the purposes of labour.
Thus, Section 370's proscription against engaging sex trafficking victims fails to protect the

majority of trafficking victims in India.

PENAL PROVISIONS UNDER VARIOUS ACTS AT AGLANCE
INDIAN PENAL CODE, 1860

Section Section Provision Cognizable/ Non- | Explanation
Cognizable
340 Wrongful To limit a person
confinement from
movement by
restricting
him at one place
342 Punishment Imprisonment for | Bailable,
for wrongful a Cognizable
confinement term of up to 1
year, a
fine of Rs. 1000
or
both
343 Wrongful Imprisonment for | Bailable,
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confinement a Cognizable
for 3 or more term of up to 2
days years, a
fine or both
344 Wrongful Imprisonment for | Bailable,
confinement a Cognizable
for 10 or term of up to 3
more days years,
and a fine
346 Wrongful Imprisonment for | Bailable, Confine a person
confinement a Cognizable ina
in secret term of up to 2 way that anyone
years interested can not
and any discover
punishment
he is liable to for
such
wrongful
confinement
361 Kidnapping Taking or children are
from lawful enticing of a made false
guardianship minor promises as
(male wunder 16 allurement
years or
female under 18
years)
362 Abduction Compel by force living and
or by working
deceitful means, conditions are
to take a never as
person to another promised
place is
abduction
365 Kidnapping/Ab Kidnap or | Non Bailable, In most cases of
duction with abduction with Cognizable labour trafficking,
intention of intention that children are kept
secret or such person be in secret and not
wrongful secretly or allowed to move
confinement wrongfully
confined
366A Procuration of Imprisonment for | Non Bailable, Procure a girl of
minor girl a term of Cognizable under 18 years
up to 10 years to force or
and shall also seduce to illicit
be liable to a fine intercourse
370 Trafficking 1) Whoever for
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the

purpose of
exploitation ()
recruits,

(b) transports

(c) harbours

(d) transfers

(e) receives a
person or

persons by

First. Using threat
Secondly, using
force or

any other form of
coercion

Thirdly, by
abduction
Fourthly, by
practising
fraud or

deception or

Fifthly, by abuse

of power

Sixthly, by
inducement
including the
giving or
receiving of

payments or
benefits in order
tto achieve the
consent of a
person having
control

over the person
recruited,
transported,
harboured ,
transferred

or received

Explanation 1

Exploitation -
any act of
physical
exploitation; any
form of sexual
exploitation;
slavery or
practices

similar to slavery;
servitude; forced
removal of organs
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Explanation 2

Consent of the

Victim IS
immaterial in
determining  an
offence of
trafficking
370 (2) Punishment Rigorous Non-
for offence of imprisonment of | Bailable and
trafficking seven Cognizable
years , extendable
to ten years and
liable to fine
370 (3) Punishment  for | Rigorous Non-
the imprisonment of | Bailable
offence of | ten years which | and
Trafficking maybe Cognizable
of more than one | extended to life
person and shall
also be liable to
fine
370 (4) Punishment  for | Rigorous Bailable
Non- the imprisonment of | and
offence involving | ten years which | Cognizable
trafficking of a | maybe
minor extended to life
and shall
also be liable to
fine
370 (5) Punishment  for | Rigorous Non-
the imprisonment of | Bailable
offence involving | fourteen years | and
trafficking of | which maybe Cognizable
more than extended to life
one minor imprisonment and
shall also
be liable to fine
370 (6) Punishment fora | Imprisonment for | Non-
person convicted | life, which Bailable
of shall mean | and
offence of | imprisonment for | Cognizable
trafficking of the remainder of
a minor in more | the
than person’s natural
one occasion life and shall
also be liable to
fine
370 Punishment for Imprisonment for | Non-
(7) public servant or | life, which Bailable
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a shall mean | and
police officer | imprisonment for | Cognizable
involved the remainder of
in trafficking of | the
any person’s natural
person life and shall
also be liable to
fine
370 A Punishment for a | Rigorous Non-
1) person who | imprisonment for | Bailable
engages a five years which | and
trafficked minor | may extend Cognizable
for up to seven years
sexual and shall
exploitation be liable to fine
370 A Punishment for a | Rigorous Non-
(@) person who | imprisonment for | Bailable
engages a three years which | and
trafficked person | may Cognizable
for extend up to five
sexual years and
exploitation shall be liable to
fine
371 Habitual Imprisonment for | Non Bailable, Habitually
dealing in a Cognizable import,
slaves term of up to 10 export, remove,
years and shall buy,
also sell, traffic or
be liable to a fine deal in
slaves
372 Selling minor Imprisonment for | Non Bailable, sells, lets to hire a
for purposes of a Cognizable person under 18
prostitution, etc term of up to 10 years
years and shall for prostitution or
also illicit
be liable to a fine intercourse  for
unlawful
or immoral
purpose
373 Buying minor Imprisonment for | Non Bailable, buys, hires or
for purposes of a Cognizable obtains

prostitution, etc

term of up to 10
years and shall
also

be liable to a fine

possession of a
person under 18
years

for prostitution or
illicit intercourse
for

unlawful or
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immoral

criminal
intimidation

may bailable

extend to 2 years,
or
fine or with both

purpose
374 Unlawful Unlawfully Bailable,
compulsory compel a Cognizable
labour person to labour
against
the will of the
person;
imprisonment  of
a max
of 1 year or fine
or both
506 Punishment for A term which | Noncognizable, Criminal

intimidation is to
threatens a person
with

injury to his
person,
reputation or
property or

to the person or
property

of whom the
person is
interested,  with
the intent

to cause alarm

Wwoman)

BONDED LABOUR ABOLITION ACT, 1976

Other general provisions like Section 34(common intention) , 120 B (criminal conspiracy), Section
321 (voluntary causing hurt), Section 509 (word, gesture or act intended to insult the modesty of a

Section

Provision

Punishment

Bailable-Non Bailable/
Cognisable-Non

Cognisable

Section 2(e) defines | As “any labour or

bonded labour rendered under the
bonded labour
system.”

Section 9(2)

payment

debt

Whoever accepts any
from a | term
which may extend up
to 3 years and fine

labourer for a bonded

Imprisonment

Cognizable and
Bailable

Sec 16-

Punishment of

Imprisonment

Cognizable and
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enforcement of bonded
labour

term

which may extend up
to

3 years and fine of up
to

Bailable

Rs. 2000
Sec 17- Punishment of Imprisonment for a | Cognizable and
advancement of | term bailable
bonded debt which may extend up
to
3 years and fine of up
to
Rs. 2000
Sec 18- punishment for Imprisonment for a
extracting bonded | term
labour under ofup to 3 years and
the bonded labour | fine
system of up to Rs. 2000
Juvenile Justice Act 2015
Section Provision Cognisable/Non Explanation
Cognisable
Sec 75 Whoever having the Cognisable
Punishment for charge over a child,
cruelty to a juvenile or | assaults, abandons,
child neglects or procures
him/her to be
assaulted,
abandoned or
neglected
S0 as to cause physical
or
mental suffering shall
be punished  with
imprisonment which
may extend to 3 years
or fine or both
Section 76- | Whoever employs any | Cognisable

Employment of Child

child for begging or
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For Begging

causes any child to beg
shall be punished with
imprisonment  which
may extend to 5 years
and also fine of rupees
1 lakh

Child Labour Prohibition and Regulation Act 1986

Section

Provision

Cognisable/
Cognisable

Non | Explanation

Section 3 prohibits the

employment of
children in
certain occupations

and

processes set forth in
Part A

and Part B respectively

Section 14

Imprisonment: Min-3
months,
Max-1 year; Fine:
Min- Rs.
10,000, Max- Rs.
20,000

For repeat offence,
imprisonment of at
least 6

months and max of 2
years

Non cognizable,
bailable
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Judicial Response to Issues Of Trafficking

In Vishal Jeet vs. Union Of India and others (1990 (3) SCC 318) There was a PIL against the
forced prostitution of girls, devdasis and joginis and an appeal for their rehabilitation. The explained
the pathetic situation of the victims:*“No denying the fact that prostitution always remains as a
running sore in the body of civilisation and destroys all moral values. The causes and evil effects
of prostitution maligning the society are so notorious and frightful that none can gainsay it. This
malignity is daily and hourly threatening the community at large slowly but steadily making its
way onwards leaving a track marked with broken hopes. Therefore, the necessity for appropriate
and drastic action to eradicate this evil has become apparent but its successful consummation

ultimately rests with the public at large.

It is highly deplorable and heart-rending to note that many poverty stricken children and girls in the
prime of youth are taken to ’flesh market” and forcibly pushed into the *flesh trade’ which is being
carried on in utter violation of all cannons of morality, decency and dignity of humankind. There
cannot be two opinions—indeed there is none—that this obnoxious and abominable crime committed
with all kinds of unthinkable vulgarity should be eradicated at all levels by drastic steps.” The
Honourable Supreme Court in Vishal Jeet Vs Union of India laid down certain guidelines for

eradication of the malady.

This devastating malady can be suppressed and eradicated only if the law enforcing authorities in
that regard take very severe and speedy legal action against all the erring persons such as pimps,
brokers and brothel keepers. The Courts in such cases have to always take a serious view of this
matter and inflict consign punishment on proof of such offences. Apart from legal action, both the
Central and the State Government who have got an obligation to safeguard the interest and welfare
of the children and girls of this country have to evaluate various measures and implement them in

the right direction.

64




Bhagwati, J. in Lakshmi Kant Pandey v.Union of India,[1984] 2 SCC 244 while emphasizing the
importance of children has expressed his view thus: “It is obvious that in a civilized society the
importance of child welfare cannot be over-emphasized, because the welfare of the entire
community, its growth and development, depend on the health and well-being of its children.
Children are a ’supremely important national asset’ and the future wellbeing of the nation depends

on how its children grow and develop.”

We, after bestowing our deep and anxious consideration on this matter feel that it would be
appropriate if certain directions are given in this regard. Accordingly, we make the following

directions:

1. All the State Governments and the Governments of Union Territories should direct their
concerned law enforcing authorities to take appropriate and speedy action under the existing laws in
eradicating child prostitution without giving room for any complaint of remissness or culpable
indifference.

2. The State Governments and the Governments of Union Territories should set up a separate
Advisory Committee within their respective zones consisting of the secretary of the Social Welfare
Department or Board, the Secretary of the Law Department, sociologists, criminologists, members
of the women’s organisations, members of Indian Council of Child Welfare and Indian Council of
Social Welfare as well the members of various voluntary social organisations and associations etc.,
the main objects of the Advisory Committee being to make suggestions of:

(a) the measures to be taken in eradicating the child prostitution, and

(b) the social welfare programmes to be implemented for the care, protection, treatment,
development and rehabilitation of the young fallen victims namely the children and girls rescued
either from the brothel houses or from the vices of prostitution.

3. All the State Governments and the Governments of Union Territories should take steps in
providing adequate and rehabilitative homes manned by well-qualified trained social workers,
psychiatrists and doctors.

4. The Union Government should set up a committee of its own in the line, we have suggested

under direction No.(2) the main object of which is to evolve welfare programmes to be
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implemented on the national level for the care, protection, rehabilitation etc. etc. of the young fallen
victims namely the children and girls and to make suggestions of amendments to the existing laws
or for enactment of any new law, if so warranted for the prevention of sexual exploitation of

children.

5. The Central Government and the Governments of States and Union Territories should devise a
machinery of its own for ensuring the proper implementation of the suggestions that would be made

by the respective committees.

6. The Advisory Committee can also go deep into devadasi system and Jogin tradition and give their
valuable advice and suggestions as to what best the Government could do in that regard.

7. The copies of the affidavits and the list containing the names of 9 girls are directed to be
forwarded to the Commissioner of Police, Delhi for necessary action. We may add that we are not
giving an exhaustive list of the members for the constitution of the committee. Therefore, it is open
to the concerned Government to include any member or members in the committee as it deems

necessary.

We hope and trust that he directions given by us will go a long way towards eradicating the malady
of child prostitution, Devadasi system and Jogin tradition and will also at the same time protect and

safeguard the interests of the children by preventing of the sexual abuse and exploitation.

In Gaurav Jain vs. Union of India (1997 (8) SCC 114) The Supreme Court passed an order
directing, inter alia, the constitution of a Committee to make a in depth study of the problems of
prostitution child prostitutes, and children of prostitutes, to help evolve suitable schemes for their
rescue and rehabilitation. Taking note of the fact that, 'children of prostitutes’ should not be
permitted to live in the inferno and undesirable surroundings of prostitute homes', The Apex Court
issued directions to ensure the protection of human rights of such persons the court also desired that
“... the ground realities should be tapped with a meaningful action imperatives apart from the
administrative action which aims at arresting the immoral traffic of women under the ITPA
through interstate or Interpol arrangements and the Nodal Agency like the CBI is charged to
investigate and prevent such crimes.”

The central government pursuant to the directions issued by this Honorable Court in Gaurav Jain

case constituted a “Committee on the Prostitution, Child Prostitutes & Plan of Action to Combat
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trafficking and commercial and Sexual Exploitation of Women and Children”.

The Supreme Court in Budhadev Karmaskar v. State of West Bengal ([2011] 10 SCR 578) had
issued notice to all states while noting down the concern on the pathetic conditions of Sex Workers:
“we strongly feel that the Central and the State Governments through Social Welfare Boards should
prepare schemes for rehabilitation all over the country for physically and sexually abused women
commonly known as prostitutes as we are of the view that the prostitutes also have a right to live
with dignity under Article 21 of the Constitution of India since they are also human beings and their
problems also need to be addressed. As already observed by us, a woman is compelled to indulge in
prostitution not for pleasure but because of abject poverty. If such a woman is granted opportunity
to avail some technical or vocational training, she would be able to earn her livelihood by such
vocational training and skill instead of by selling her body. Hence, we direct the Central and the
State Governments to prepare schemes for giving technical/vocational training to sex workers and
sexually abused women in all cities in India. The schemes should mention in detail who will give
the technical/vocational training and in what manner they can be rehabilitated and settled by
offering them employment. For instance, if a technical training is for some craft like sewing
garments, etc. then some arrangements should also be made for providing a market for such
garments, otherwise they will remain unsold and unused, and consequently the women will not be

able to feed herself.”

Rehabilitation / Compensation approach

The Supreme Court in Bandhua Mukti Morcha (1984 (3) SCC 161) has elucidated the
rehabilitation of Bonded Labour and directed the Government to award compensation to Bonded
labour under the provisions of Bonded Labour System (Abolition) Act 1976 after taking note of
serious violation of Fundamental & Human Rights : “The other question arising out of the
implementation of the Bonded Labour System (Abolition) Act 1976 is that of rehabilitation of the
released bonded labourers and that is also a question of the greatest importance, because if the
bonded labourers who are identified and freed, are not rehabilitated, their condition would be much
worse than what it was before during the period of their serfdom and they would become more
exposed to exploitation and slide back once again into serfdom even in the absence of any coercion.
The bonded labourer who is released would prefer slavery to hunger, a world of ‘bondage and
(illusory) security’ as against a world of freedom and starvation. The State Governments must
therefore concentrate on rehabilitation of bonded labour and evolve effective programmes for this

purpose. Indeed they are under an obligation to do so under the provisions of the Bonded Labour
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System (Abolition) Act 1976. It may be pointed out that the concept of rehabilitation has the
following four main features as admirably set out in the letter dated 2nd September 1982 addressed
by the Secretary. Ministry of Labour, Government of India to the various States Governments:

(i) Psychological rehabilitation must go side by side with physical and economic rehabilitation;

(if) The physical and economic rehabilitation has 15 major components namely allotment of house-
sites and agricultural land, land development, provision of low cost dwelling units, agriculture,
provision of credit, horticulture, animal husbandry, training for acquiring 134 new skills and
developing existing skills, promoting traditional arts and crafts, provision of wage employment and
enforcement of minimum wages, collection and processing of minor forest produce, health medical
care and sanitation supply of essential commaodities, education of children of bonded labourers and

protection civil rights;

(iii) There is scope for bringing about an integration among the various central and central
sponsored schemes and the on-going schemes of the State Governments for a more qualitative
rehabilitation. The essence of such integration is to avoid duplication i.e. pooling resources from
different sources for the same purpose. It should be ensured that while funds are not drawn from
different sources for the same purpose drawn from different sectors for different components of the

rehabilitation scheme are integrated skillfully; and

(iv) While drawing up any scheme/programme of rehabilitation of freed bonded labour, the latter
must necessarily be given the choice between the various alternatives for their rehabilitation and
such programme should be finally selected for execution as would need the total requirements of
the families of freed bonded labourers to enable them to cross the poverty line on the one hand and

to prevent them from sliding back to debt bondage on the other.

Supreme Court in MC Mehta v. State of Tamil Nadu and Others — Writ Petition (Civil)
No0.465/1986 seeing the severe violation of fundamental rights in cases of child labour laid down
guidelines for compensation and rehabilitation:

“ It may be that the problem would be taken care of to some extent by insisting on compulsory
education. Indeed, Neera thinks that if there is at all a blueprint for tackling the problem of child
labour, it is education. Even if it were to be so, the child of a poor parent would not receive

education, if per force it has to earn to make the family meet both the ends. Therefore, unless the
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family is assured of income allude, problem of child labour would hardly get solved; and it is this
vital question which has remained almost unattended. We are, however, of the view that till an
alternative income is assured to the family, the question of abolition of child labour would really
remain a will-o’-the wisp. Now, if employment of child below that age of 14 is a constitutional
indication insofar as work in any factory or mine or engagement in other hazardous work, and if it
has to be seen that all children are given education till the age of 14 years in view of this being a
fundamental right now, and if the wish embodied in Article 39(e) that the tender age of children is
not abused and citizens are not forced by economic necessity to enter avocation unsuited to their
age, and if children are to be given opportunities and facilities to develop in a healthy manner and
childhood is to be protected against exploitation as visualised by Article 39(f), it seems to us that the
least we ought to do is see to the fulfillment of legislative intendment behind enactment of the Child
Labour (Prohibition and Regulation) Act, 1986. Taking guidance therefrom, we are of the view that
the offending employer must be asked to pay compensation for every child employed in
contravention of the provisions of the Act a sum of Rs.20,000/-; and the Inspectors, whose
appointment is visualised by section 17 to secure compliance with the provisions of the Act, should
do this job. The inspectors appointed under section 17 would see that for each child employed in
violation of the provisions of the Act, the concerned employer pay Rs.20,000/- which sum could be
deposited in a fund to be known as Child Labour Rehabilitation-cum-Welfare Fund. The liability of
the employer would not cease even if he would desire to disengage the child presently employed. It
would perhaps be appropriate to have such a fund district wise or area wise. The fund so generated
shall form corpus whose income shall be used only for the concerned child. The quantum could be
the income earned on the corpus deposited qua the child. To generate greater income, fund can be
deposited in high yielding scheme of any nationalised bank or other public body. As the aforesaid
income could not be enough to dissuade the parent/guardian to seek employment of the child, the
State owes a duty to come forward to discharge its obligation in this regard. After all, the
aforementioned constitutional provisions have to be implemented by the appropriate Government,
which expression has been defined in section 2(i) of the Act to mean, in relation to establishment
under the control of the Central Government or a railway administration or a major port of a mine

or oil field, the Central Government, and in all other cases, the State Government.

Now, strictly speaking a strong case exists to invoke the and of an Article 41 of the Constitution
regarding the right to work and to give meaning to what has been provided in Article 47 relating to
raising of standard of living of the population, and Articles 39(e) and (f) as to non abuse of tender

age of children and giving opportunities and facilities to them to develop in healthy manner, for
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asking the State to see that an adult member of the family, whose child is in employment in a
factory or a mine or in other hazardous work, gets a job anywhere, in lieu of the child. This would
also see the fulfillment of the wish contained in Article 41 after about half a century of its being in
the paramount parchment, like primary education desired by Article 45, having been given the
status of fundamental right by the decision in Unni Krishnan. We are, however, not asking the State
at this stage to ensure alternative employment in every case covered by Article 24, as Article 41
speaks about right to work “within the limits of the economic capacity and development of the
State”. The very large number of child-labour in the aforesaid occupations would require giving of
job to very large number of adults, if we were to ask the appropriate Government to assure
alternative employment in every case, which would strain the resources of the State, in case it
would not have been able to secure job for an adult in a private sector establishment or, for that
matter, in a public sector organisation., we are not issuing any direction to do so presently. Instead,
we leave the matter to be sorted out by the appropriate Government. In those cases where it would
not be possible to provide job as abovementioned, the appropriate Government would, as its
contribution/grant, deposit in the aforesaid Fund a sum of Rs.5,000/- for each child employed in a

factory or mine or in any other hazardous employment.

The aforesaid would either see an adult (whose name would be suggested by the parent/guardian of
the concerned child) getting a job in lieu of the child, or deposit of a sum of Rs.25,000/- in the Child
Labour Rehabilitation-cum- Welfare Fund. In case of getting employment for an adult, the
parent/guardian shall have to see that his child is spared from the requirement to do the job, as an
alternative source of income would have become available to him.”

The Supreme Court in Public Union for Civil Liberties V. State Of Tamil Nadu (2013(1) SCC
585) directed the District Magistrates to effectively implement Section 10, 11 and 12 of the Bonded
Labour (Abolition) Act, 1976 and that they expected them to discharge their functions with due
diligence, with empathy and sensitivity, taking note of the fact that the Act is a welfare legislation
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Measures undertaken by the Government of
India to Combat Trafficking

The Government of India has initiated several initiatives in collaboration with NGOs to combat
trafficking and has also formed a special cell in the Ministry of home Affairs , Government of India
as the Nodal Agency for the Anti Human trafficking Units. The law enforcement agencies are also
being sensitized on the issue of Trafficking and several modules for police trainings have been
formulated by United Nations office on Drugs and Crimes ( UNODC) , Bureau of Police Research
and Development (BPRD) and Ministry of Home Affairs. The Union of India in collaboration with
NGOs has launched Ujjwala and Swadhar Schemes which are more focused towards trafficked
children and as short stay homes.

The Government of India unfortunately has till date not devised any proper scheme for

rehabilitation for women in prostitution so that they can become part of the mainstream.

National Scheme for Rehabilitation of Sex Workers

> A panel constituted by the Supreme Court of India to look into the rehabilitation of sex
workers, on 08th of November, 2012 has submitted a rehabilitation scheme to the Supreme
Court. The panel has suggested to the Apex Court that the scheme should be a national
scheme. The scheme is first of its kind and provides rehabilitation to sex workers as well as
victims of commercial sexual exploitation. Some of the important high lights of the scheme
are
It will be a national scheme.

» Provision for shelter — institutional & non institutional.

» Scheme provides various kinds of options - education, vocational training, job, economic
enterprise, etc.

» Support for education of children of sex workers.

» Victim can be referred for the scheme by any one —social work organization, department of
women & child development, self group, police, sex work collective, etc.

» Victims can themselves make an application for the scheme.

» Introducing, the concept of “Mentor”, a person to assist the victim in her rehabilitation.

» “Mentor” will be paid for providing services.
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> A monitoring team consisting of victims, district collector, social workers, and
representatives from department of women and child development, police, district chambers
of commerce and industries.

> Provision of assisting the sex worker to get voting card, ration card, adhar card, etc to get
benefits from government schemes.

» Victim can choose the place of their rehabilitation.

UJJAWALA Scheme-Ministry of Women and Child Development, Govt. of India.

“Ujjawala” is a comprehensive scheme for the prevention of trafficking, rescue and rehabilitation of
women and child victims of trafficking for commercial sexual exploitation in India. It was launched
in 2007 by the Ministry of Women and Child Development, Government of India. It consists of

certain mechanisms for the reintegration and repatriation of victims including cross border victims.
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Suggestions And Recommendations

Recommendation with respect to Legal Framework and Law Enforcement

1.

VvV V V V VY

liability should be cast upon police officials for not undertaking the immediate rescue of
victim when encountered with the situation of Commercial Sexual Exploitation
&Trafficking or when informed about the incident.

Government should frame stringent laws to convict traffickers who indulge in trafficking of
women and children. The Law enforcement agencies should take action against such
criminals. Legislation needs to cater to

Proceedings in camera.

Right to compensation.

Right against victimization.

Rehabilitation of victims of trafficking including child labour.

In certain situations/area the civil society organizations will have to be given legal

immunities for the actions taken by them to prevent and control re-trafficking.

The term “sexual exploitation “needs to be clearly defined. Sexual exploitation is an offence
when a person-Derives or attempts to derive sexual satisfaction for oneself or some other
person by
a) Subjecting the body of another person to any form of sexual activity or
b) The employment, use, persuasion, inducement, enticement, or coercion of any woman or
child to engage in, or assist any other person to engage in, any sexually conduct or simulation
of such conduct for the purpose of producing a visual depiction of such conduct by means of
any electronic/audio output or advertisement
“advertisement” includes any notice, circular, label, wrapper or other document and also
includes any visible representation made by means of any light, sound, smoke or gas or by
means of any electronic or print medium ;
c¢) Any form of sexual activity that causes or has caused or could or is likely to cause serious
emotional injury or
d) Any form of indecent representation of woman and child for the purposes of sexual
activity.
“indecent representation of women and/or child” means the depiction in any manner of
the figure of a woman and/or child, his/her form or body or any part thereof in such a way as
to have the effect of being indecent, or derogatory to, or denigrating, women and/or child, or
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4.

10.

11.

is likely to deprave, corrupt or injure the public morality or morals;

“Commercial sexual exploitation” is sexual exploitation carried out as a commercial
activity and need not be carried out for a long time. One single instance may suffice”
As commercial sexual exploitation has become a transnational organized crime and as it is
difficult to prove the offence of “running a brothel” or “living on earnings of prostitution”
amendments may be brought in the ITPA authorizing a police officer of a rank of SP to tape
telephones of the accused under this Act and the evidence may be admissible in the courts
thus requiring amendments to the evidence Act. Commercial sexual exploitation is no longer
confined to brothels and has moved on to mobile and cellular networks therefore such a
provision would be of necessity in tracing out the traffickers

Necessity for taking finger prints / photographs of the pimps/ touts as the accused often
change their addressees and names and maintaining of sex offender registers
The anticipatory bail provisions available under section 438 Cr.P.C. should not be made
applicable to the accused under section 3, 5, 6 and 9 of ITPA.

Kidnapping of children for selling them in brothels should be made a more serious offence
Stringent penalties for any person comprising on safety and security of the victim of
Commercial Sexual Exploitation & Trafficking
Reviewing and modifying policies, existing labour laws, contract, labour, labour and child
labour Act should be implemented “Anti-Trafficking Cell” of the police should established
at the different levels in the police force, and such Cells be appropriately staffed. In every
district a Senior Police Inspector should be designated as head of the “Anti-Trafficking Cell”
having jurisdiction all over the district.

Data bank of suitable persons in every district who may be associated with the Special
Police Officers to advise them in carrying out their functions under ITPA as envisaged under
section 13(3)(b) of ITPA.

The State Government should associate such persons with the Special Police Officers as a
non- official advisory board to advise them on the implementation of ITPA and such list of
persons could be circulated amongst Magistrates to enable them to take the assistance of
such persons whilst carrying out their functions under section 17(2) of ITPA as envisaged

under section 17(5).
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Suggestions Regarding Rehabilitation of Victims Of Trafficking

>

Compensation to be paid for serious violation and deprivation of Fundamental rights.
Setting up of crime injuries, compensation fund; the model of compensation to victims of
rape may be adopted /extended to victims of trafficking.

The women in prostitution are in bondage condition for several years. As a result there is a
serious loss of identity and the organised crime changes their names frequently. This
ultimately leads to having no identity and hence access to government schemes and
government facilities are completely not available to the Victims. The Government of India
and the State Government should at once issue identity cards , Ration Cards , UID Cards so
that domicile can be proved. Without these documents the women have no approach to the
government facilities.

The Women victims of prostitution and Human Trafficking undergo serious violation of
Fundamental rights and are forced to live a life of sexual slavery and bondage. They have no
source of income and they should be treated as Below Poverty Line. This will enable them
to access the schemes for Poverty Alleviation.

Most of the victims of Human Trafficking and Women in Prostitution belong to the lower
strata of the society and are tribals and belong to the SC and ST communities. The schemes
for alleviation of these communities should be open to all those victims who belong to such
strata.

The Government should provide schemes for training and Income generation programme
and also link these schemes with Nationalised Banks and agencies like Rashtriya Mahila
Kosh. The training provided should encourage entrepreneurship and this needs to be
supported by easy and low interest credit. Services of NGOs can be asked to provide mentor
support.

The victims of trafficking and prostitution who want to leave the place should be provided
residential facilities and rehabilitation scheme as soon as possible.

All schemes of social security and Health facilities should be accessible to victims of
trafficking. Legal aid and legal support should be provided to the victims.

States in destination area should also accept responsibility of victims as they are liable
because their fundamental rights violation has taken in the destination areas. This is because
many a times states pass on the responsibility of the victims on the home state and the home
states accepts no responsibility.

Any scheme devised by the Government of India should have strong budgetary support.
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» The victims of trafficking and women in prostitution categorically state they are victims of

organised crime and have landed in this situation due to they were forced in this situation.

Sources:

1.

Human Trafficking in India: A Study Author: R. H. Waghamode, J. L. Kalyanand S S
Angadi

An Analysis of International Legal Regime on Human Trafficking; Author: Gunjan
Kinnu

India’s Human Trafficking Laws and Policies and The UN Trafficking Protocol;
Achieving Clarity; Published by OP Jindal Global University

Human Rights Manual for District Magistatre; Published by :NHRC

Human Trafficking in India must End; Author: By Ramandeep Kaur
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Role Of Magistrate In Preventing Re-Trafficking And Combating Human
Trafficking:
By Application of Section 17 of Immoral Traffic Prevention Act, 1956.

I.Introduction -

“Unless we fight for the victims and champion their dignity, we will not be able to
embrace fully our own dignity as human beings. Let us act now, tomorrow may
be too late”.

Dr. Justice. A.S. Anand,
Fr. Chief Justice, Supreme Court.

Have we been able to protect the victims of commercial sexual exploitation in INDIA? The
answer is “NO”. In a recent judgment the Supreme Court observed that the Immoral Traffic
Prevention Act, 1956 has failed to achieve its objective. The police, court and the
administration who are expected to implement the act have completely failed to achieve the
object of the act. The Bench comprising Justices S B Sinha and Cyriac Joseph, observed that,
“It is unfortunate that the Investigating Officer and courts fail to bear in mind the distinction
between the rescued children including the girls, on the one hand, and the persons who have been
organizing such immoral traffic in a systematic manner and have otherwise been aiding and abetting

the commission of offences,”.

The Immoral Traffic Prevention Act (ITPA), 1956 the National law for addressing the
problem of commercial sexual exploitation in India has in its object stated that the purpose
of the enactment of the Act is to inhibit or abolish commercialized vice, namely the traffic in
women and girls for the purpose of prostitution as an organized means of living. The idea is
not to render prostitution per se a criminal offence, or punish a woman merely because she
prostitutes herself. But unfortunately in a majority of the cases the women in prostitution
are treated as accused instead of victim. And in the cases where they are treated as victim,

the law enforcement agencies treat them worst than an accused.
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II. How the victim of commercial sexual exploitation are treated by the Criminal

Justice System (CJS) after the rescue:

Section 17 of ITPA deals with the victims rescued from CSE. It provides for the protection

and rehabilitation of the rescued victims of CSE. But the implementation of this is not very

common and where ever it is used, leaving few exceptions, it is not done in the true spirit of

the section 17 of ITPA.

1. Scenario:-

The women in prostitution are treated as accused and sent to the judicial custody.
The perpetrator arranges for her bail and releases her from the custody.

After her release she gets re-trafficked as she is expected to prostitute and return
the money spent by the perpetrator for her release.

The trial usually results in acquittal as there is no victim. The woman in

prostitution usually turns hostile during the trial.

2. Scenario:-

The woman in prostitution is treated as victim.

The victim is released from the police station in the custody of the person who
produces the document proving her relationship.

No inquiry is conducted by the magistrate to check why and who trafficked her
for commercial sexual exploitation, the capacity of the person requesting for the
custody to protect her from re-trafficking and the views of the victim regarding
her future.

No service mobilization for her rehabilitation or protection before the victim is
released.

Most of such cases results in re-trafficking.

Property of Arz 2
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3. Scenario:-

The woman in prostitution is treated as victim.

The victim is produced before the magistrate under sec 17 and referred to the
State Protective Home for shelter & Care.

The magistrate instead of conducting an inquiry asks the police or the
superintendent of the protective home or the probation officer to inform the
relatives to come and take the custody.

Once the relative comes and produces the documents the victim is released in the
custody of the person (In a lot of cases the documents are found to be fabricated).
Magistrate does not meet the victim, no inquiry is conducted regarding how she
was trafficked, capacity of the person who has requested for the custody, services
mobilization, etc.

Most of such cases results in re-trafficking for commercial sexual exploitation.

4. Scenario:-

The woman in prostitution is treated as victim.

The victim is produced before the magistrate under sec 17 and referred to the
State Protective Home for shelter & Care.

The magistrate instead of conducting an inquiry asks the Superintendent/or
Probation officer to submit a report (The reports are many a time found to be biased.
The staff usually has a conflict of interest. In most of the cases they do not want the girl to
stay at the home, as it ads to their work load, and/or in case of victim who are problem
creator it is difficult for the staff to be objective and give priority to the interest/welfare of
the victim).

Based on the report (usually the recommendation is for the release) the victim is
released.

Magistrate does not meet the victim. The magistrate relies on the report prepared
by the staff of the home or probation officer which is usually based on the

interview with the victim.
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¢ No rehabilitation services, job, protection, etc is arranged.
e Most of such cases results in re-trafficking for commercial sexual exploitation.
5. Scenario:-

e Processing the victim in the right spirit and provisions of Sec 17.

III. What does the sec 17 state?

The persons removed under section 15 or rescued under section 16 of ITPA shall be
produced before the appropriate magistrate (Metropolitan Magistrate, Judicial magistrate of the
First Class, District Magistrate or the Sub-Divisional Magistrate). When the special police officer
for any reason is unable to produce the rescued victim before the appropriate magistrate, he
shall forthwith produce the victim before the nearest magistrate of any class, who shall pass
such orders as he deems proper for the safe custody until the victim is produced before the

appropriate magistrate, or, as the case may be, the magistrate issuing the order:

Provided that no [person] shall be -

i. detained in custody under this sub-section for a period exceeding ten days from the
date of the order under sub-section; or
ii. restored to or placed in the custody of a person who may exercise a harmful influence

over him.

(2) When the [person] is produced before the appropriate magistrate under sub-section
(5) of section 15 or the magistrate under sub-section (2) of section 16, he shall, after
giving the victim an opportunity of being heard, cause an inquiry to be made as to the
correctness of the information received under sub-section (1) of Section 16, the age,
character and antecedents of the [person] and the suitability of the victims parents,
guardian or husband for taking charge of him and the nature of the influence which the
conditions in his home are likely to have on the victim if she is sent home, and, for this

purpvose. he mav direct a probation officer abvointed under the Probation of Offenders
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Act, 1958, (20 of 1958), to inquire into the above circumstances and into the personality of

the [ person] and the prospects of his rehabilitation.

(3) The magistrate may, while an inquiry is made into a case under sub-section (2), pass
such orders as he deems proper for the safe custody of the [person]:
[Provided that where a person rescued under section 16 is a child or minor, it shall be
open to the magistrate to place such child or minor in any institution established or
recognized under any Children Act for the time being in force in any State for the safe

custody of children.

Provided further that, | no [person] shall be kept in custody for this purpose for a period
exceeding three weeks from the date of such an order, and no [person] shall be kept in
the custody of a person likely to have a harmful influence over him.
(4) Where the magistrate is satisfied, after making an inquiry as required under sub-

section (2), -

c. that the information received is correct; and

d. that he is in need of care and protection, he may, subject to the provisions of sub
section (5), make an order that such [person] be detained for such period, being not less
than one year and not more than three years, as may be specified in the order, in a
protective home, or in such other custody as he shall, for reasons to be recorded in

writing, consider suitable.

Provided that such custody shall not be that of the person or body of persons of a
religious persuasion different from that of the [person] and that those entrusted with
the custody of the [person] including the persons in charge of a protective home, may
be required to enter into a bond which may, where necessary and feasible, contain
undertakings based on directions relating to the proper care, guardianship, education,

training and medical and psychiatric treatment of the [person] as well as supervision
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by a person appointed by the court, which will be in force for a period not exceeding

three years.

(5) In discharging his functions under sub-section (2), a magistrate may summon a panel
of five respectable persons, three of whom shall, wherever practicable, be women to
assist him; and may, for this purpose, keep a list of experienced social welfare workers,
particularly women social welfare workers, in the field of suppression of immoral

traffic in [persons].
(6) An appeal against an order made under sub-section (4) shall lie to the Court of

Session whose decision on such appeal shall be final.]

IV.  Why Sec 17 should be applied:-
It is usually experienced that a person gets trafficked for commercial sexual
exploitation due to his/her being in a vulnerable situation and the lack of capacity of

the parents/guardians to protect him/her.

Once a victim, she is made to believe by the exploiters that her life is now to continue
in the CSE. The experiences in the process of commercial sexual exploitation are
usually negative. The victim’s starts believing that now no body will accept her, fear
of lack of option and retribution from the society, lack of proper understanding of the

law, etc.

In this situation it becomes utmost important that to prevent re-trafficking of the
victim after the rescue, the victim be kept at a place where the perpetrators do not
have access, she receives counseling to handle her issues, an inquiry is conducted to
understand as to what caused her trafficking, role of parents and close relatives is

studied and the views of the victim is taken regarding her future and the services and
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to prevent her re-trafficking after her release from the shelter home necessary

services are mobilized/ provided.

V. How Section 17 is being implemented in Goa.
In Goa the victims rescued from commercial sexual exploitation are routed through

section 17 of ITPA since 2001.

Stepl:- After the rescue the police produces the victim before the sub-divisional
magistrate.

Step 2:- The magistrate verifies with the victims that is she a victim of CSE.

Step 3:- The magistrate remands the victim (minor or major) to the Government state
protective home.

Step 4:- The magistrate asks the probation officer to submit a report.

Step 5:- The magistrate asks Arz (social work organization, providing social work services
at the government protective home) to submit a home study report (HSR) if the
victim is from Goa and if from outside the state asks to arrange for a HSR
with the assistance of government or non-government agencies in the source
states.

Step 6:- Arz provides counseling to the victim at the protective home.

Step7:- Arz submits a report based on the interaction with the victim to the
magistrate.

Step 8:- The magistrates summons for a panel meeting.

Step 9:- The magistrate and the panel members visit the state protective home to meet
the victim (victim is not summoned to the court) and to conduct an inquiry
under sec 17....

Step 10:- During the panel meeting the statement of the victim and the person who

has made an application to take the custody their statement is recorded.
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Step 11:- Based on the HSR, Arz report, Probation officers report, statement of the
victim and her relative/s the panel advises the magistrate with their
recommendations.

Step 12:- The panel and the magistrate again meets the victim and informs the
decision of the panel.

Step 13:- The magistrate passes an order giving detail instruction regarding the
rehabilitation of the victim and also the role and responsibility of the
individual or the organization responsible for the implementation of the

order.

In Certain Cases The Magistrate Conducting Inquiry Under Sec 17 If Necessitated
Also Does The Followings:-

*  Direction to the police to investigate against the person/s whose name have not
been included in the FIR, but during the inquiry have been found to be involved
in the CSE of the victim.

*  Complaint to senior police officials regarding human rights violation of the
victims by the police.

" Order for closure of brothel/s under sec 18.

V. Advantages of using sec 17?
1. VICTIM FRIENDLY -
Section 17 (5) provides for a panel of social workers, among which three of the members
needs to be women and having experience in trafficking. This is to ensure that the persons
having expertise in the field of anti-trafficking assist the magistrate in conducting inquiry

in a victim friendly environment and prevent re-trafficking of the victim.
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In a raid in Goa 3 girls were rescued by the police and admitted at the government state
protective home under sec 17 of ITPA. Two of the victims in their statement to the police
mentioned that they are a native of West Bengal. But when the magistrate along with the
panel members were interacting with the victims at the protective home, two of the
victims shared with the panel that they were from Bangladesh and not from West

Bengal.

When the panel probed with the two girls that why they did not share this with the
police or the protective home staff, they shared that the way they were treated by the
police and the staff they were scared to share. They felt that they may be prosecuted for
illegally staying in India. But when they interacted with the panel they found that the
magistrate and the panel members were very nice, polite and sympathetic to them. The
behavior and attitude of the panel gave them the confidence to share about their

nationality.

2. NO DISCRIMINATION BASED ON AGE -
Sec 17 of ITPA does not discriminate on the basis of the age. It provides for the similar

process to be followed for inquiry to prevent re-trafficking.

Vasco police conducted a raid in Goa and rescued a victim aged 45 years from the
commercial sexual activities. The question before the panel was that what should be
done? The panel felt that the age of a person should not be the criteria of deciding that a

person will change or not.

The panel met the victim twice to know and understand the reason for her being in
commercial sexual activities and what kind of assistance she requires. The panel
suggested to the counselor at the protective home to provide counseling services to the

victim.
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The second time when the magistrate along with the panel met the victim, she shared
that she wants to stay in Goa and wants assistance in securing a job close to her place of

residence.

The magistrate referred her to an economic rehabilitation unit for rehabilitation.

3. ENSURES PROTECTION FROM THE TRAFFICKERS: -
After the admission of the victim in the government home usually it is experienced that
the perpetrators try to contact the victims and seek for their custody based on the forged
documents. In some cases where in the family members are involved in trafficking they

take advantage of the relationship and take the custody of the victim.

The staff of the government protective home many a times does not have the information
about the involvement of the family in trafficking but are entrusted with the responsible of
giving permission to the members of the family. The staff many a times in the good
interest allows permission to family members to meet the victim. This effects the

rehabilitation of the rescued victim.

It is in the interest of the victim that the authority who gives permission knows the detail
about the victim. It is the magistrate and the panel who is completely abreast about the
details of the victim as they conduct a detail inquiry under sec 17. Therefore, if the
permission to visit and meeting is granted by the Magistrate it will ensure the protection

of the victim from the trafficker/perpetrator.
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A group of 5 girls were rescued by the Goa police who were trafficked from Pune to Goa
for commercial sexual activities. Among them one victim was Ms. Priya aged 22 years.
After her referral to the government Protective Home a person named Ashish
approached the Government Protective Home, Goa, stating that he is the husband of Ms.

Priya and would like to meet Priya at the protective home.

The staff of the protective home refused him permission and stated that he needs to get
the permission from the magistrate. When Ashish interacted with the Panel members the
members got suspicious about his involvement in commercial sexual exploitation
activities. Later after probing the panel members found that he was a pimp and was

involved in commercial sexual exploitation of his wife.

The magistrate refused him permission and directed the Crime Branch, Goa to probe

about the involvement of Mr. Ashish in commercial sexual activities.

4. ENSURES MOBILIZATION OF SERVICES: -

The re-trafficking is mostly caused if the issues which caused the trafficking of the person
for CSE are not addressed properly and also based on the situation and the need of the
rescued victim proper rehabilitation services (employment, shelter, counseling, protection,

etc) are not mobilized before her release from the shelter home.

Employment.
Ms. Meenakshi aged 28 years was rescued by the Vasco Police for being involved in
commercial sexual activities. After the rescue Ms. Meenakshi refused to go back with her
parents to Karnataka fearing that they will harm her because of the bad name she has

brought to the family.
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She shared with the magistrate that she wishes to stay back in Goa and requested for
employment. The panel after exploring various job possibilities found that there were no

job opportunities for her.

Finally the panel made a request to the state government to provide her an employment

in the government children’s home as an Aya.

The state government considered the request and since last 9 years she has been working

in the department.

Shelter Home
Arati aged 18 years from Andhra Pradesh was rescued in Goa by the Goa police. After
the rescue she shared that she is an orphan and desires to go back to Andhra Pradesh

and requested the magistrate to arrange for job and shelter in Andhra Pradesh.

The magistrate sought the assistance the social work organization working in the
protective home. The organization contacted a non-government organization in Andhra

Pradesh for the shelter and job for Ms. Arati and referred her to Andhra Pradesh.

Repatriation
Two girls Ms. Sabina and Sajjida aged 22 and 23 respectively rescued from the
commercial sexual exploitation shared with the panel that they were from Bangladesh

and were trafficked to India by being given false promise of employment.
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After they arrived the trafficker blackmailed them stating that he will complain to the
police that they are illegal Bangladeshi. Due to fear of arrest the two girls consented to

prostitute.

The two victims shared that they wish to go back to their native village and also

requested for assistance for job back home.

The magistrate directed the staff of the protective home to provide the two victims
shelter and rehabilitation services till they are repatriated and requested Arz (social
work organization) and Department of Women & Child Development to arrange for the

repatriation.

Arz contacted organizations in Bangladesh and requested them for HIR and documents
to prove their nationality. After receiving the documents and verifying their nationality
as Bangladeshi, the Bangladesh High Commission in India was contacted by Arz for

their repatriation back home.

The Bangladesh government based on the documents issued them documents to return

back to Bangladesh.

Health
Shailiza a traffic victim was rescued from commercial sexual exploitation. She was very
sick at the time of the rescue. She fainted and was injured at the government medical
college when she was taken for a medical examination. During the medical examination
she was tested HIV positive. She was admitted at the hospital due to her weakness and

injury. The doctors advised for 15 days admission in the hospital.
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The magistrate ordered the panel to conduct an inquiry regarding the health status of

Shailaza and submit a report.

The panel during the inquiry found that she does not have any family members as she
was an orphan. The panel members were informed by the doctors that she was an

alcoholic and very week and she required care for a long period.

When the panel members enquired for the services for Ms. Shaialza with care homes in

Goa, they was informed that they provide only temporary shelter.

The panel felt that it was the responsibility of the state to provide necessary protection,

care and treatment to the victim.

The magistrate in his order directed the Department of Women and Child Development,
Goa to arrange for the victims shelter, care at the government protective Home and the

Department of Health Services, Goa to arrange for health services.

Family members of the victim.
A minor girl Ms. Shanta was rescued from commercial sexual exploitation. During the
inquiry it was found that the mother was having a psychiatric problem and was not
regular with her medication. Her health was resulting in regular conflict between the

husband and wife.

The panel felt that the family is presently not fit to take the custody of the victim and
also there was a need for social work intervention to look into the health of the mother

and to help the husband and the wife in resolving their issues.
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The magistrate in his order directed for the detention of the victim at the protective
home for a year. He also in his order stated that arrangements be made for Ms. Shanta to
complete her SSC while she is at the protective home and to provide assistance to Ms.
Shanta’s mother in her treatment and counseling to the father and the mother to enable

them to prevent Ms. Shanta’s re-trafficking after her release.

5. VICTIM’S PARTICIPATION IN THE DECISION BEING TAKEN BY THE MAGISTRATE
WITH REGARD TO HER REHABILITATION:-

The magistrate after conducting an inquiry under sec 17, shares with the victim the

findings, and the decision, before passing the final order.

The victim is allowed to share her concerns about the decision taken by the magistrate. If
her concerns are found to be genuine the panel reconsiders its decision and if the

concerns are found not to be in the interest of the victim the panel counsels the victim.

6. RETRIEVAL OF PROPERTY:
The magistrate while conducting an inquiry under sec 17 also deliberates into the
requests made by the victims. Many a time’s the victim’s requests for retrieval of the

property left behind with the brothel keepers and/ or pimps.

The magistrate has the authority to summon the concern person in whose custody the

property is left behind and to order for depositing the property in his office.

Ms. Sapna was rescued from commercial sexual exploitation from Baina red-light

district. She was admitted to the Protective Home under sec 17 of ITPA.
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During the inquiry the victim shared with the magistrate that she has left her gold

ornaments, clothes, cash and other properties in the brothel from where she was rescued.

The victim shared that she wish to go back to her village but she wants the property as it

would help her in starting a new life.

The sub-divisional magistrate summoned the Brothel Keeper (the brothel keeper was
arrested after the rescue of the victim) and asked her to deposit the property in his office.
The brothel-keeper after initial denial accepted that the property is with her and
deposited all the property in the office of the magistrate which was later handed over to

the victim Ms. Sapna.

7. CUSTODY OF THE CHILD:-
The children of the women and girls being prostituted are usually not in the same place
where they are prostituted. They are mostly with the brothel-keepers, pimps or other

members of the prostitution market.

As they are not present at the same site of commercial sexual exploitation, at the time of

the raid the children are not rescued with their mothers.

Police some times if informed, do try to take the children along. But many a times the
victims informs the police too late for the police to take the child along with the mother
to the shelter home or the police are not sensitive about the need for the child and
mother to be kept together or it is not possible for the police to admit the child along
with the mother as the victim has been trafficked to another state (mostly in the cases
wherein the girls and women are taken to other city or state on contracts for 10-15 days. In such

cases their children are left back with the members of CSE).
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During the inquiry by the magistrate under sec 17 the victim gets the opportunity to
share with the magistrate directly for the custody of her child and the magistrate can

order the police to get the custody of the child.

Ms. Ruchika a native from west Bengal was trafficked to Mumbai for CSE. While being
commercially sexually exploited she had a baby girl. Her husband who was previously
involved in trafficking of girls was an alcoholic and was presently surviving on the

earnings of his wife.

When ever she used to go out of Mumbai on “dates” (short contracts), her husband used

to keep her daughter with him.

While she was being commercially exploited in Mumbai, she got a contact of a trafficker

in Goa and she came to Goa on a “Date”.

In Goa Ms. Ruchika was rescued and referred to protective home under sec 17. During
the inquiry being conducted by the magistrate along with the panel she shared that her 5
years old daughter is with her husband and she requested that the child should be
brought form Mumbai and given in her custody. Ruchika was not sure about her

husband. She suspected that for money he may sell her daughter.

The magistrate after hearing her plea for the custody of daughter requested Arz to take
the assistance of the police and local Ngo’s in Mumbai and to reintegrate the child with

her mother.

Arz with the assistance of a local Ngo in Mumbai managed to get the child to Goa and

handed over the custody to her mother.
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8. PROSECUTION OF TRAFFICKER:

The magistrate during the inquiry while taking the statement if finds that the police has
intentionally or unintentionally not registered case against person/s who were involved
in the trafficking of the victim, he may share the information received by him from the
victim with the police and direct the police (in writing) to register a case against the said
person/s. The police can based on the additional information received from the

magistrate amend the FIR (First Information Report).

A raid was conducted in a flat and three girls were rescued by the police from the flat.
The three girls aged between the age group of 19 to 28. The police produced the three
girls before the magistrate and requested the magistrate to remand the girls to protective

home under sec 17.

While taking the statement of the victim at the protective home under sec 17 the
magistrate found that the elder girl, Ms. Muskan who was aged 28 years was in-fact a
trafficker. Ms. Muskan had trafficked the two girls from Andhra and kept them in her

flat and was involved in their commercial sexual exploitation.

The magistrate directed the police to register a case against Ms. Muskan for
commercially sexually exploiting the girls and to be removed from the protective home

and taken in police custody.

9. DEPOSITION BY THE MAGISTRATE IN THE COURT AS A WITNESS:
The magistrate while conducting inquiry under sec 17 takes the statement of the victim. If
required the prosecution can call the magistrate to depose before the court as a
prosecution witness. The magistrate being a judicial officer his deposition strengthens the

prosecutions case.
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Ms. Mariavva was dedicated by her mother and forced to prostitute under a brothel

keeper from Baina, Vasco.

Ms. Mariavva was a minor at the time of her rescue. The prosecution could not produce
her birth certificate as her birth was not registered. Also most of witnesses in the case

turned hostile.

Ms. Mariavva deposed in the court and narrated her commercial exploitation by her
mother and the brothel-keeper. The prosecution felt that the statement of Ms. Mariavva

was not sufficient in the absence of any other documentary evidence or other witnesses.
The prosecution decided to summon the magistrate to depose. The magistrate deposed
in the court and narrated the statement of Ms. Mariavva to him and also produced the

copy of the statement signed by Ms. Mariavva.

The brothel-keeper and the victim’s mother were convicted in the case.

10. INFORMATION RECEIVED FROM THE VICTIMS CAN BE USED FOR FURTHER
ACTIONS:-

The victims rescued from commercial sexual exploitation many a times have information
about the commercial sexual exploitation activities in other places and about the

traffickers.

At the police station the victims usually do not share the information due to fear and/or
lack of trust in the police. But is quiet often found that when they are at the home and
after they are provided counseling and treated humanly by the magistrate they share

information about commercial activities and about the perpetrators.
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The magistrate can document the information shared about commercial sexual

exploitation by the victim and direct the police to investigate and take action.

Ms. Roma along with the four other girls was rescued from a massage parlor in Mapusa,

Goa. After her rescue she was remanded to the protective home under section 17.

While at Protective she shared with the Arz counselor about one, massage parlor where

commercial sexual activities was taking place.

The counselor encouraged the victim to share the information with the magistrate. The
victim while giving her statement provided detail information about the place, owner,

modus operandi, nexuses with the local police, etc.

The magistrate ensured that the case is taken up by the crime branch Goa and

investigation conducted.

After the investigation the crime branch found that the information provided by Ms.
Roma was correct. The police conducted a raid and rescued 4 girls and arrested the

owner of the parlor.

11. PROTECTION OF THE RIGHTS OF THE VICTIM:
Sec 15 of ITPA provides for mandatory provisions to be followed by the police while
conducting raid. The mandatory provisions are to ensure the protection of the rights of the

victims and to prevent harassment and abuse by the police.
Sec 15 (2) provides for two or more respectable witnesses (at least one of them shall be a

women). The provision for the respectable women is to ensure that wrong person/s are

not rescued and during the rescue there is no abuse by the police.
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But many a times it is found that the provisions of sec 15 are not followed. Women are
rounded up by the police, women & girls are physically and sexually abused, properties
are stolen by the police during the raid, rescued persons are locked in the police lockups,
demand of bribe is made after the rescue for release, etc. The victims many a time find it
difficult to complain and/or don’'t know whom to complain as the police personals are

responsible for the abuse.

It is not only the police, but it is often found that the victims are ill-treated at the
government hospital when they go for medical examination and also by the staff of the

government protective home where they are remanded or detained.

The victims generally find it comfortable to share with the magistrate and the panel the
abuse and the harassment they have faced either by the police, medical officer or by the

staff of the protective home.

The victims feel comfortable in sharing with the magistrate the abuse they face by the
police or the medical authority during the medical examination or the staff of the

government protective home.

Based on the information the magistrate can order the senior authorities to take necessary

action.

POLICE
In a raid conducted in one of the massage parlors in the North Goa the Goa police
rescued 3 girls. The girls were later referred to the state protective home under sec 17 by

the magistrate.
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The 3 girls while giving their statement to the panel {constituted under sec 17 (5)}
claimed that they were not involved in commercial sexual activities. The two girls said

they were involved in massage and the third one claimed that she was an accountant.

The magistrate while conducting inquiry along with the panel member found that the
provisions laid under Sec 15 of ITPA which provides for presence of respectable
witnesses were not followed. The magistrate observed that it was a round up by the
police and there was no evidence to prove that the girls were involved in commercial

sexual activities.

The magistrate felt that it was a gross violation of human rights of the 3 girls. He ordered
for the immediate release of the 3 girls and reported the matter to the senior police

officials to take necessary action.

PROTECTIVE HOME
During one of the panel meeting the inmates of the protective home brought to the
notice of the panel and the magistrate that they have not been informed the content of
the final order of the magistrate. They also shared that they are unaware about the

progress with regard to the implementation of the direction passed by the magistrate.

The magistrate summoned the Superintendent of the Protective Home and informed her
that the inmates have the right to know about the final decision taken by the magistrate

with regard to them and also about the progress in the implementation of the order. He
also shared with the Superintendent that hence forth a copy of the order should be

served to the victim and be read to the victim in the language she under stands.
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12. CLOSUER OF BROTHEL: - The brothel (place being used for commercial sexual
exploitation) plays a key role in encouraging, existence and continuance of commercial
sexual exploitation. Therefore, it is utmost important that action needs to be initiated

against the place used for commercial sexual exploitation.

As per, sec 18 of ITPA,1956, if any place is used for CSE it can be attached for improper
use. The authority to take such action is with the magistrate (District Magistrate or Sub -

Divisional Magistrate), Schedule II of The ITPA, 1956.

Inquiry under sec 17 assists in taking action under sec 18 for sealing the brothel, because
it is the same authority that is authorized to take action under both the sections, 17 & 18
of ITPA. Inquiry under sec 17 provides opportunity and assists the magistrate to
confirm if the place was being used as a brothel or not? If used, collecting necessary

evidence from the victim and initiating action under sec 18 of ITPA to seal the place.

CASE STUDY
Two girls from Andhra Pradesh were rescued from Mormugao, Taluka of Goa. After
their rescue they were referred to the Government Protective Home for safe custody and
protection under sec 17 of ITPA. The sub-divisional magistrate, Mormugao while
conducting an inquiry found that the flat in which they were kept was being used as a
brothel. The brothel keeper had rented this place wherein she had kept the two girls and

was also forcing the two girls to entertain the customers solicited by her.

The magistrate based on the statement of the two victims, police report and other
evidences produced before him concluded that the place was indeed used as a brothel
and qualifies under sec 18 of ITPA to be sealed. The magistrate after following due

process of law ordered for sealing of the brothel.
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F.NO.15011/6/2009-ATC (Advisory)
GOVERNMENT OF INDIA/BHARAT SARKAR
MINISTRY OF HOME AFFAIRS/GRIH MANTRALAYA
NORTH BLOCK NEW DELHI /CS DIVISION

New Delhi, the 09.09.2009

OFFICE MEMORANDUM

Subject: Advisory on Preventing and Combating Human Trafficking in India

Introduction:

The Trafficking in Human Beings (THB) is a crime committed in order to target, lead or drive a
human being into an exploitative situation with the aim to make profits. Such exploitation may
take many forms, for example commercial sexual exploitation, child labour, forced labour,
bonded labour or illegal organ removal etc. The country is witnessing cross-border as well as
internal (intra-country) trafficking.

Human Trafficking and Indian Laws:

Trafficking in Human Beings (THB) is prohibited under the Constitution of India under Article
23 (1). Following specific legislations deal with Trafficking in Human Beings (THB)

e Laws relating to trafficking in women and children being administered by the MWCD
(wcd.nic.in)

i.  Immoral Traffic (Prevention) Act, 1956,
ii.  Prohibition of Child Marriage Act (PCMA), 2006.

e The “Bonded Labour System (Abolition) Act, 1976”, being administered by Ministry of
Labour and Employment (labour.nic.in), provides for abolition of the system of bonded
labour and the rehabilitation of released labourers. Child Labour (Prohibition and
Regulation) Act, 1986 is also being administered by Ministry of Labour.

e Further, commercial dealing in human organs is a punishable offence under the
Transplantation of Human Organs act, 1994, being administered by Ministry of Health
and family Welfare (mohfw.nic.in). The appropriate authorities appointed under the Act
are responsible and empowered to check the illegal activities of human organs traffickers.

e Specific Sections in the IPC, e.g., Sections 372 and 373 dealing with selling and buying of
girls for the purposes of prostitution.

‘Public Order’ and ‘Police” as per the 7th Schedule of the Constitution of India, are State subjects
and, as such, detection, registration, investigation and prevention of crime is primarily the
responsibility of the State Governments. However, Central Government supplements the efforts
of the State Governments by providing policy guidelines, financial assistance for modernization
of the State Police Forces in terms of weaponry, communication, equipment, mobility, training
and other infrastructure under the Scheme of Modernization of State Police Forces.

A working Group comprising of Directors General of Police of some of the affected States was
constituted in 2004 bv MHA to studv the issues relating to cross border traffickine.  The
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evolve a comprehensive strategy for effectively dealing with the problem of trafficking. Also an
“Integrated National Plan of Action to Prevent and Combat Trafficking in Human Beings
Specially Women and Children” (nhrc.nic.in/planofaction.doc), which has been worked out
through a consultation process of all related Ministries and other stakeholders, has been adopted
by Government of India in the Ministry of Women and Child Development. This plan deals with
all aspects of prevention, rescue, registration of cases, investigations, prosecution, conviction,
cross border trafficking issues, rehabilitation, repatriation and reintegration of victims etc. Based
on these the recommendations of DGPs and the integrated action plan stated above the State
Governments may evolve a holistic approach towards combating Trafficking in Human Beings
(THB), encompassing all aspects of prevention, rescue and rehabilitation. Convergence should be
adopted between various state departments and stakeholders for effective of handling of crime of
Trafficking in Human Beings (THB).

Following key points of advice have been worked out in collaboration with the related Ministries
of Women and Child Development, Labour and Employment, and Health and family Welfare
where the assistance/ action by the State Government/ Police would be required for the effective
implementation/ enforcement of laws relating to Trafficking in Human Beings (THB):

1. Constitution of the State Advisory Committee for Preventing and Combating
Trafficking of Women and Children for Commercial Sexual Exploitation.

According to the Supreme Court order dated 2/05/09 (Vishal Jeet Vs Union of India), every
State Government should set-up a State Advisory Committee for Preventing and Combating
Trafficking of Women and Children for Commercial Sexual Exploitation. Ministry of Women
& Child Development (MWCD) has already issued an advisory in this regard to all the State
Governments. .

2. Implementation of Immoral Traffic (Prevention) Act ITPA), 1956.

2.1. Since ITPA is the main Act that can be used to book trafficking for commercial sexual
exploitation, its implementation is essential for counter-trafficking. Under Section 23,
the State Government may, by notification in the Official Gazette, make rules for
carrying out the purposes of the Act. Such rules may be formulated, notified and
intimated to MWCD with a copy to MHA.

2.2. Under Section 13, the State Government may appoint ‘Special Police Officers
(SPOs)’ and the ‘Non-official advisory bodies’ to advise the SPOs for dealing with
offences under the Act.

2.3. Under Section 21, the State Governments may set-up ‘Protective homes’ and
‘Corrective institutions’ for ensuring proper implementation of the provisions of the
Act. The information regarding these homes may be circulated to all Police
Stations and officers dealing with the trafficking cases.

2.4. Under Section 22-A, the State Government may, by notification in the Official Gazette,
and after consultation with the High Court, establish one or more Courts for
providing speedy trial of the offences under the Act.

2.5. Itis generally noticed that sections 8 and 20 of ITPA, which focuses on the victims, are
more often invoked as a result of which the victim is re-victimized and the exploiters
are not punished. It is, therefore, advised that sections 3, 6 and 7 which pertains to
pimps, brothel owners, clients who are actual perpetrators of the crimes need to be
invoked rather than sections 8 and 20. Law enforcement agencies need to adopt a
victim centric approach in the investigations.
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Implementation of Juvenile Justice Act (JJ Act), 2000: Juvenile Justice Act provides
comprehensive mechanism for care and protection of children including rehabilitation and
social integration of children. Therefore, its implementation is essential to address trafficking
of children. Following provisions of the Act are concerned with the Home Department/ Police
and require action by the State Governments:

3.1. Under Section 62-A, the State Government shall constitute ‘Child Protection Units’ for
the State and districts to fulfill its responsibilities as stipulated under the Act.

3.2. Under Section 63, in each police station, at least one police officer may be designated
as the ‘Juvenile or Child Welfare Officer’ to handle a juvenile or child in coordination
with the police.

3.3. Under Section 68, the State Government may, by notification in the Official Gazette,
make rules for carrying out the purposes of the Act.

Implementation of Prohibition of Child Marriage Act (PCMA), 2006: Prohibition of
Child Marriage Act (PCMA) was enacted in 2006 repealing Child Marriage Restraint Act,
1929. It is reported that traffickers in some pockets in the country are exploiting evil custom
of child marriage to target innocent girls for trafficking. Therefore, it is essential to implement
the Act to address this modus operandi of traffickers.

4.1. As per PCMA, State Governments under Section 19 (1), may, by notification in the
Official Gazette, make rules for carrying out the purposes of the Act.

4.2. Under Section 16, the State Government may appoint ‘Child Marriage Prohibition
Officers’ to fulfill the mandate as stipulated in the Act. State Governments may
intimate the MWCD about the status of appointment of Prohibition Officers and Rules.

4.3. The State Governments are to maintain MIS and send quarterly information on number
of cases registered under PCMA and convictions.

4.4. On receiving a complaint about child marriage, police are required to follow the
procedure laid down in the Code of Criminal Procedure, 1973, which include
registering an FIR and carrying out investigation.

4.5. The offences under PCMA are cognizable and non-bailable, hence, immediate arrest of
offenders is necessary.

4.6. Extra vigilance should be maintained during festivals such as ‘Akshya Tritha’ to ensure
that no child marriage takes place.

Capacity building of the State machinery: Implementation of the legal provisions in
relation to applicable Acts- CLPRA, BLSA, IPTA, JJA and IPC involves not only police but
many other officials dealing with the Criminal Justice System - notably the executive
magistrates, the labour officials, CWC members and in-charges of Homes. Therefore, the
State government may initiate a time bound action plan to build the required capacity of the
state investigation and prosecution machinery in this regard. Some of the key areas identified
for capacity building are listed below.

5.1. Identification of victims of trafficking for the purpose of commercial sexual
exploitation, child/bonded/forced labour and for illegal organ removal.

5.2. Recognition of all applicable legal provisions of the law to a case of trafficking (not
just one Act or two) by law enforcement machinery.
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5.3.

5.4.
5.5.
5.6.
5.7.

5.8.

5.9.

5.10.

5.11.

Understanding of legal and administrative provisions for inter-state and cross border
investigation.

Understanding of legal provisions for closure of places of exploitation.
Understanding of legal provisions for confiscation of proceeds of crime.
Understanding of the mechanism in place for victim support and assistance.

Integrated actions on prosecution, prevention and protection by building linkages with
other Government departments and agencies, including NGOs.

For capacity building the Bureau of Police Research and Development (BPR&D)
(www.bprd.gov.in), at the behest of MHA, has prepared a training manual on Human
Trafficking Handbook for Investigators and this has been circulated to the States for
use in the police Training Institutes. All the training materials have also been uploaded
on BPR&D website. BPR&D has already translated the training material in Hindi,
Telugu and Marathi languages. 12 Resource Books on ‘Training and Investigation on
Anti-Human Trafficking” prepared as a result of pilot project between MHA and
UNODC (www.unodc.org/india/ind_s16.html) have also been uploaded on BPR&D
website. These resource materials should be used by State Governments for the
capacity building of all agencies involved in prevention of human trafficking.

Also MWCD, in collaboration with National institute of Public Co-operation and Child
Development (NIPCCD) and UNICEF, has developed manuals for training of
stakeholders such as ‘Judicial Handbook on Combating Trafficking of Women and
Children for Commercial Sexual Exploitation’, ‘Manual for Medical Officers for
dealing with Child Victims of Trafficking and Commercial Sexual Exploitation’,
counseling services for Child survivors of trafficking’, Counseling services for Child
survivors of trafficking’, Social workers.

States may organize training/workshops/awareness campaign to sensitize their
SHOs/Dy. SP/ACP and other law enforcement agencies towards the crime, safety and
security of women and children.

The Compendium of Best Practices in handling cases of human trafficking
(www.unodc.org/india/ind_s16.html) has already been circulated to all the State
Governments and UT Administrations for information and appropriate use.

6. Prevention of Trafficking:

6.1.

6.2.

6.3.

It has been noticed that people, especially women and children are vulnerable to
trafficking during ‘distress migration’ and from ‘disaster prone areas’- such as during
floods, earthquakes, crop failures, riots, terrorist activities etc. Therefore, it is important
to establish extra vigilance in this regard around transit points and at borders- inter-
district/inter-state and international.

Police should work closely with immigration authorities, Border Security Force (BSF),
Railways and other transport authorities, provincial/ territorial and municipal agencies,
with Social Services, child welfare authorities and with any NGOs involved in service
delivery for spotting and rescuing the victims.

Effective patrolling and vigil at locations prone to trafficking such as highways,
dhabas, railway stations and bus stations for suspicious movement of traffickers and
victims and monitoring, through involvement of village community, the suspicious/
unnecessary movements of strangers in the villages.
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6.4.

6.5.

6.6.

6.7.

6.8.

6.9.

Pro-active policing through information exchange with representatives from the local
Government, community, NGOs with a view to raise awareness and garner active
support of the community.

Periodical checks on transporters to prevent physical transportation of the trafficked
persons.

Prevention at the demand area by understanding/ addressing new forms of demand. For
example, placement agencies providing domestic child labourers.

Facilitating inter-State collaboration by sharing data on missing children/ kidnappings
and suspected offenders. Development of victim and offender profiles on an inter-
agency basis.

Sensitization programmes/workshops for police officers/railway police force and
prosecutors on various legislations mentioned above in relation to trafficking. State
nodal officers may hold periodical meetings to review and monitor the efforts taken to
prevent and combat the crime of trafficking.

In case of child trafficking, following provisions also need to be kept in view:-

6.9.1. Identification of children at risk, (e.g. following raids on off-street sites,
responding to referrals from other agencies, NGO or members of the public,
following up reports of missing children).

6.9.2. Report instances of children in need of protection to relevant child protection
agencies. For this purpose the Police Stations could be sensitized.

6.9.3. The development of victim profiling with other agencies.

6.9.4. Undertaking joint interviews with social workers of children identified as
victims or potential victims to assess risk and assist in the development of
protection plans.

6.9.5. Carry out checks on sponsors and people who claim to be the relatives of
children identified as being at risk of trafficking.

6.9.6. Participating in local child protection networks with related organizations
(immigration, social services, NGOs, health, education) to develop joint
approaches to the issue at local level and contribute to wider forums as
appropriate.

6.9.7. If children disappear, initiate missing person’s procedures, investigate
circumstances and circulate information/ undertake investigations, linking
with other agencies as required.

6.9.8. Ministry of Labour & Employment has developed a detailed protocol for
prevention, rescue, repatriation, rehabilitation and reintegration of migrant and
trafficked child labour. The protocol has been issued to all State Governments
for implementation.

7. Investigation & Prosecution:

7.1.

7.2.

Standard operating procedures for Investigation have been developed under the pilot
project between MHA and UNODC as mention in para 5.8 above, which can be used
for effective investigation in trafficking related crimes.

One of the effective means of securing better conviction rates of perpetrators of crime
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7.3.

of trafficking is to base the case on documentary, forensic and material evidence. At
present, most of the time, the victim is being used as a witness and more often than not,
he/she can easily be intimidated. State Governments are advised to encourage the law
enforcement agencies to build full proof investigation against the traffickers, so that,
convictions can be guaranteed.

Use of fast track courts and video conferencing to the extent possible.

8. Rescue and Rehabilitation

8.1.

8.2.

8.3.

Police should work with other agencies and stakeholders to ensure that those who are
rescued or who choose to return are not re-trafficked; this should include a risk
assessment of the danger to returning victims (child care authorities would prepare risk
assessment for children).

Identifying support services and referring victims/ potential victims to specialist
NGO’s and safe accommodation, where these are available. The Ministry of Women
and Child Development runs short stay homes Swadhar shelter homes for women in
difficult circumstances (wcd.nic.in/Comscheme.doc).  These cater to trafficked
women/girls rescued or runaway from brothels or victims of sexual crimes who are
disowned by family or who do not want to go back to respective family for various
reasons. The schemes provide for shelter, food, clothing for women and children
below the age of 18 years, counseling, clinical, medical, legal and other support,
training and economic rehabilitation and helpline facilities.

A new scheme - UIJJAWALA (wcd.nic.in/Comscheme.doc) — a comprehensive scheme
for prevention of trafficking, rescue, rehabilitation, reintegration and repatriation of the
victims of commercial sexual exploitation has been launched on 04.12.2007 by the
Ministry of women and Child Development which should be effectively used by the
State Governments.

9. MHA has already established an Anti Trafficking Cell (ATC) under the Director (SR) which
deals with the following major subject matters:

9.1.

9.2.

9.3.

9.4.

All matters pertaining to the criminal aspect of trafficking in human beings especially
of women and children, which is the fastest growing organised crime and an area of
concern.

To act as the Nodal cell for dealing with the criminal aspect of Human Trafficking in
India, hold regular meetings of all States and UTs, communicating various decisions
and follow up on action taken by the State Governments.

To interface with other Ministries like MWCD, MSJE, MEA, MOIA, MOLE, MOL,
MOT and NCRB regarding the criminal aspect of human trafficking.

All matters relating to the UNODC, UNIFEM, their meetings, conferences,
conventions, reports etc. in the context of the criminal aspect of Human Trafficking.

10. The Anti Trafficking Nodal Cell of MHA has developed an MIS proforma for the monitoring
of the action taken by various State Governments regarding the criminal aspect of human
trafficking as well as crime against women. The State Governments are requested to send
quarterly information on 1% January, 1% April, 1* July and 1* October of the year in the
prescribed proforma.

11. You are requested to issue suitable directions to all concerned under intimation to this
Ministry. It is further requested that action taken in this regard may be regularly / periodically
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reviewed by the State Governments and UT administrations and a report indicating the
present status sent to this Ministry within a month.

12. This advisory is being issued in consultation with the Ministry of Women and Child
Development and Ministry of Labour and Employment.

The receipt of this letter may kindly be acknowledged immediately.

Yours faithfully,
-Sd-

(Nirmaljeet Singh Kalsi)

Joint Secretary to the Government of India
Ministry of Home Affairs, North Block
New Delhi - 110001

Tel. No. 23092630

To,
The Chief Secretaries &
The Principal Secretary / Secretary (Home)

All State Governments and Union Territory Administrations — for information and
necessary action.

Copy for information and necessary action to:

i.  The DGs / 1Gs (In-charge of Prisons)/ - All State Governments / UTs for information
and necessary action.

ii.  Ministry of Women and Child Development (Mrs. Manjula Krishnan, Advisor & Joint
Secretary, MWCD, Ms. P. Bolena, Joint Secretary) Shastri Bhawan, New Delhi.

iii.  Ministry of Labour (Shri S.K. Dev Verman, Jt. Secy.), Shram Shakti Bhavan, New
Delhi.

iv.  Ministry of Social Justice and Empowerment (Sh. D.V.S. Ranga, Joint Secretary),
Shastri Bhawan, New Delhi.

v.  Ministry of Overseas Indian Affairs (Shri G. Gurucharan, Jt. Secy.), New Delhi.

vi.  Ministry of External Affairs, (Joint Secretary SAARC and Joint Secretary UNES)
South Block, New Delhi.

vil.  Chairperson, National Commission for Women, 4, Deen Dayal Upadhyaya Marg, New
Delhi-110 002.

viii.  Chairperson, National Commission for Protection of Child Rights, 5" Floor,
Chandralok Building, Janpath, New Delhi-110 001.

ix.  Chairperson, National Human Rights Commission, Copernicus Marg, New Delhi.
x.  Director General, NCRB, RK Puram, New Delhi.
xi.  Director General, BPR&D, New Delhi.
xii.  Director General Border Security Force, New Delhi
xiii.  Director, CBI, New Delhi.
xiv.  JS(UT)/JS (NE) /IS (K), MHA, North Block, New Delhi.
xv.  Under Secretary (Parliament), MHA, North Block, New Delhi.

-Sd-
(Nirmaljeet Singh Kalsi)
Joint Secretary to the Govt. of India
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F.NO.15011/60/2011
GOVERNMENT OF INDIA/BHARAT SARKAR
MINISTRY OF HOME AFFAIRS/GRIH MANTRALAYA
NORTH BLOCK NEW DELHI/CS DIVISION

New Delhi, the 31% January 2012

OFFICE MEMORANDUM

Subject: Advisory on missing children-measures needed to prevent trafficking and trace the
children-regarding.

1. The issue of missing and untraced children, based on police records, is a matter of
deep concern to the Government of India. It requires a concerted and systematic
attention of Central and State Governments. As missing children are exposed to high
risk situations, they are vulnerable and fall prey to crimes of exploitation, abuse,
including human trafficking. It is, therefore, necessary that effective steps be taken for
effective investigation of cases relating to missing children and tracing of these
children. This advisory is in continuation of the advisories dated 09.09.2009,
14.7.2010 02.12.2011 and 4.1.2012 issued by this Ministry to all the States / UTs on
similar/related issues of crimes against children.

2. A missing child is defined as a person below 18 years of age whose whereabouts are
not known to the parents, legal guardians or any other person who may be legally
entrusted with the custody of knowing the whereabouts/well being of the child
whatever may be the circumstances/causes of disappearance. The child will be
considered missing and in need of care and protection, until located and/or his/her
safety/well being is established.

3. The legal provisions as existing in the Juvenile Justice (Care and Protection of
Children) Act, 2000 and other laws, several rulings of the Hon’ble Supreme Court of
India and High Courts and the recommendations of NHRC, inter alia, emphasize the
immediacy of prompt action by law enforcement agencies following disappearance of
the child, especially minor girls to maximize chances of tracing/recovery.

4. The guidelines of NHRC which has already been communicated to the States/UTs with
respect to missing children should be implemented and their monitoring ensured
(refer website www.nhrc.nic.in/ Reports/misc/MCR Report.doc).

5. The Hon’ble Supreme Court of India has issued guidelines in respect of missing
children on 14/11/2002 (WP (Cri) No.610 of 1996) in Horilal Vs Commissioner of
Police, Delhi and Sampurna Behura vs. Union of India & Ors dated 12/10/11(WP (Civil)
No.473 of 2005). These instructions should also be complied with and monitoring
ensured.

6. An officer not below the rank of a DIG should be declared Nodal Officer for every
state/UT for handling the cases of missing children.
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10.

11.

12.

13.

14.

15.

16.

Supervision of investigation of such cases by senior police officers of the level of
Dy.SP/AddI.SP may be ensured.

When, any heinous crime or organized crime on missing children, such as, victims of
rape, sexual abuse, child pornography, organ trade etc, is reported, and then the
investigation of such cases should be taken over by the CID of the States/UTs to
expedite the investigation and to ensure prosecution of the offenders.

State Crime branch should maintain close links with District Missing Children Unit
(DMCU) and ensure that uploading of data and matching of missing children with
UIDBs/Children found is carried out effectively.

The Missing Persons Squad (MPS) will match the information regarding missing
children with the data available with the MPS and if matched it should be
communicated to the concerned police station. A monthly report should be sent to
DMCU.

When the missing person is traced through search or rescue from places of
exploitation, the police control room, District Missing Persons Unit (DMPU) and
Missing Persons Squad (MPS) should be informed immediately for updating the record
and for discontinuing the search.

Whether these missing children land up in Begging Rings, Prostitution, Pedophilic Net
and Organ Trade or end up getting exported for Camel Jockeying etc., it is always an
Organised Crime. Profile of all traffickers who facilitate such trafficking should be
maintained at PS level in Gang Registers.

The State CID should use data mining to analyse patterns, gather intelligence and to
build profiles which have inter state ramifications, ascertain angles of trafficking,
organized crime, number age/sex profile and maintain liaison with other central
agencies dealing with the matter.

All police officers and men, especially the team of officers handling investigation into
these cases need to be trained and sensitized on an ongoing basis to the issues
concerned. The issues of missing children, human trafficking along with JJ Act may be
made part of syllabus in the state police training colleges to sensitize the police force.
The training should focus on imparting knowledge of the substantial and procedural
laws, court rulings, administrative procedures, skills in child-friendly investigations,
including interviewing, interrogation, scientific data collection, presentation in the
court of law, networking with the prosecutors, facilitating victims/witness protection
programmes etc.

As there is considerable overlap in the problems of missing children and trafficked
children, AHTUs should play an active role.

The Superintendent of Police in the districts and Commissioners of Police in the
metropolitan areas should review each case of missing children/persons during their
monthly crime review meetings to find out the actual number of missing children,
number of children traced/untraced, children, the reasons for child
disappearance/missing and its links to human trafficking and to take stringent action
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17.

18.

19.

20.

21.

22.

23.

against the perpetrators of the crime. They should also take strong measures for
successful prosecution of the offenders in the court of law.

In cases where children and women have been smuggled illegally out of the country,
the investigation agencies should utilize Interpol channels to communicate with
member countries and if need be, have appropriate Interpol Notices issued through
CBI/Interpol wing, in order to trace the victims.

An exercise to check all the unclaimed and unidentified children who are kept under
safe custody in various shelter homes of the government/non-governmental agencies
may be undertaken and details may be matched with the available missing children
data base in the country as most of the children lodged in these shelter homes are
indeed missing children. Missing Persons Bureau in the state should have a centralized
data on children lodged in these shelter homes run by the government/non-
governmental agencies in the state with mechanism to update the data on regular
basis. This data along with the photographs of the children should be digitized and
regularly sent to NCRB and NCRB will upload this data in their website www.ncrb.gov.in for
pan-India search by other state police/stake holders.

A number of children reportedly die after disappearance/missing and their dead
bodies remain unidentified. States/UTs should also consider making it mandatory for
the investigating officers and provide the necessary infrastructure to have the DNA
profiling of all such unidentified dead bodies for future comparison and identification.
DNA profile of the nearest blood relative through informed consent should be done if
child is not found for 3 months. Both the DNA data base may be maintained at the
state MPS for future comparison and matching.

Similarly, in order to curtail offences of child sex abuse, in all cases of pornography,
cyber crimes etc. under investigation, efforts should be made to correlate the pictures
of the child with the details of missing children and vice-versa.

The data available in each missing children file should be uploaded to the computer
maintained at the police station for this purpose. It will be the responsibility of each
I.0. to ensure that efforts made towards tracing the missing children is also uploaded
on the computer, which would be linked to national database and via CCTNS,
eventually. CCTNS should update it promptly on the proposed ‘Khoya Bachpan’
website.

The SHO/Inspector of the police station will ensure that the computerized record of
missing children is maintained up-to-date and the same is sent to DCRB and from
there to SCRB. The State and District/City police Control Room/local Police net, ZIP
NET, www.trackthemissingchild.gov.in Should be updated immediately. It would be useful to
access data on missing children through other websites maintained by
www.childlineindia.org.in and WWW.stoptrafficking.in to mention a few.

NCRB is mandated to function as a national repository of crime and criminal related
data in the country and the States /UTs should evolve a mechanism to share the data
on missing children and human trafficking cases to NCRB in the prescribed proforma of
NCRB on monthly basis for analysis and study to find the emerging trends in these
sensitive issues.
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24.

25.

26.

27.

28.

29.

30.

31.

NCRB should device methods of uploading the data on a real-time basis not only of
missing persons but also with respect to traced and un-traced persons as well as
linking the database with those of rescued persons from different places including
children rescued from exploitative or forced labour.

The universal number 1098 for reporting of missing children 24x7 is being run in some
States / UTs, but there is no uniformity. It needs to be made effective and operational
if not done earlier. There should be at least one dedicated police personnel at this
helpline on 24x7 basis with proper monitoring mechanism. In the meantime BPR&D
would explore further possibilities of integrating 1098 with 100 to make it toll free.

Responsible and competent NGOs be earmarked as Nodal NGOs in States for assisting
the law enforcement agencies in this regard. The NGOs who have done work in this
field with commitment be supported by the law enforcement agencies and synergy be
established so that they could work in tandem.

When training the police, they must be oriented to undertake all preventive steps
including steps to identify children in distress, watch of suspicious persons, special
attention at transit points viz. border areas, ICPs, railway stations, bus stations,
airports, ports etc., identify vulnerable population/places and take steps to address
the vulnerability on time.

BSF/ITBP/SSB personnel in outposts on borders should be trained to look-out for
trafficked children on the borders. They should be sensitized to question and detect
unaccompanied minors/children or accompanying adults with suspicious behaviour
during pursuant checking of vehicles/public transport.

The law enforcement agencies may involve representatives of Panchayati Raj
Institutions and the community at large, such as, Village Watch & ward/ Municipal
Committees/Neighbourhood Committees/Resident Welfare Associations etc.. This
will enable the community to get fully involved along with the administration/police in
identification, tracing & recovery of missing and trafficked children and arrest of
accused persons.

Community awareness programmes on the issue of missing children and its links with
human trafficking may be undertaken by the District administration. Periodic
interface with Public and Safety Awareness Campaign should be conducted in schools
and vulnerable areas, jointly by the district administration. Schools must be
encouraged to issue Identity cards to children.

The activities of various departments and agencies in the States /UTs need to be
integrated through a nodal agency. These includes Home Department, Police
Department, Social Welfare Department, Women and Child Welfare Department,
Juvenile Justice Department, Child Welfare Committees, Labour Department, Health
Department, Tourism Department as well as other agencies like State Human Rights
Commission, State Women’s Commission, State Commission for Child Rights, Railways,
RPF, BSF, SSB, ITBP etc. State governments may institutionalize a coordinating
mechanism among all these agencies through an SOP clearly mandating the roles and
responsibilities of each of these agencies.
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32.In places, where vulnerable groups of children are found in large numbers, a
mechanism should be evolved in partnership with NGOs and social workers, where by
apart from rendering counseling to them, awareness-raising activities are also carried
out.

33. The protocols and SOPs developed by UNODC in the Joint Project of MHA-UNODC,
during 2006-2008, including protocol on interstate transfer of rescued victims may be
effectively utilized (refer www. unodc.org/india).

34, The States/UTs may bring out an SOP for guidance of all concerned.

The receipt of this letter may kindly be acknowledged immediately.

Sd/-
(B. Bhamathi)
Additional Secretary to Govt. of India,
Ministry of Home Affairs,
North Block,
New Delhi— 110001
Tel. No. 23092514

To,

The Chief Secretaries &

The Principal Secretary/Secretary (Home)
All State Governments and Union Territories

Copy also for information and necessary action to:

i. The DGs of all State Governments/UTs.
ii. National Commission for Protection of Child Rights
iii. Director General BPR&D
iv. Director NCRB
v. Director CBI
vi. Director General BSF
vii. Director General ITBP

viii. Director General SSB
ix. Ministry of Women and Child Development
X. Ministry of Labour
xi. Ministry of Social Justice and Empowerment

Sd/-
(B. Bhamathi)
Additional Secretary to Govt. of India,
Ministry of Home Affairs,
North Block,
New Delhi— 110001
Tel. No. 23092514
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