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SCOPE, d
SIGNTFICANCE OF' EXAMINATI ON OF ACCUSEN

u/s" 313 CR.F.C

The accused is examined in every inquiry or tria-I, enabling him or her to

personally explain the circumstances appearing in evidence against them.

Section 313 of the CrPC. empowers the court to examine the accused to

fulfill the principle of natural justice - swdi alterum p&rtene (no one should

be condemned unheard). The purpose is to give the accused an opporlunity

to explain incriminating circumstances. However, such statements cannot

be used as a basis for conviction. In circumstantial evidence cases, it is
crucial for assessing the completeness of the evidence chain. This paper

elaborates on the scope, significance, and evidentiary value of examination

under Section 313 CrPC.

Intnodmetion: Scope ared Object of Section 3x3 Cr" FC (Seefion- 35tr

of BII{SS)

during inquiry/tlial about each material circumstance in the

prosecution' s evidence.

) These questions must be specific and clear; failure to do so may

vitiate the trial if prejudice is shown.

F The pulpose is a direct dialogue between the court and the accused,

ensuring a fair trial.

eonviction.

I



Gwjarwt t1997) 7 SCC 156 (Fana 47) conviction was vitiated due to

not drawing the accused's attention to specific incriminating facts.

ru" Procedure for Recording Examination under Section 313 Cr. FC;

and before defence.

be dispensed.

F No oath is administered during this process.

F Accused is not liable for punishment for refusing to answer or for

false answers.

substantive evidence.

preparing questions.

F Key Considerations fon the Court:

e Questions must be based on prosecution evidence.

c Must be clear, unambiguous, and account for the accused's

literacy and understanding.

s Incriminating evidence must be individually addressed per

accused.

o Each question and answer must be recorded separately"

{Xn. Evidemfiax"y Value of 3X3 Cn" FC Exarnimatiom:

Section 3 of the Evielence Aet.



prosecutionrs case.

o Sanatan l,{askar v. State of West Bengal (AIR 2010 SC 3507):

3 i3 Cr" PC is not a mere formality.

o Mohan Singh v. Prem Singh (AIR 2002 SC 3582): Accused's

statement is not substantive evidence.

w Dehal Singh v. State of H.P. (AIR. 2010 SC 3 594): Accused

can't be cross-examined; thus, statement is not evidence.

. State of M.P. v. Ramesh (2011) 4 SCC 786: Conviction cannot

rest solely on 313 Cr. PC statement.

IV" Effect of l.{on-Compliance:

F Non-examination under Section 313 Cr. PC does not

automatically vitiate trial unless prejudice is shown.

ts Appellate court can remedy omissions.

F Accused must demonstrate how non-examination caused failure

of justice.

' stare (lvcD of Delhi v. Dharampal (AIR 2001 sc 2924)

a Gyan Chand v. State of Haryana (AIR Z0B SC 3395)

e Maheshwar Tigga v. State of Jharkhand (2020) 10 SCC

108

v. when Exarnination under Section 313 Cr. PC is Not Neeessary

F Not required when:

* No ineriminating evidence exists"

s Aeeused pleads guilty"

s Accused has admitted faets voluntarily.



c Improper or irrelevant questions may be ignored

\ru. Conclu sron:

justice.

F Although the accused's statement is not substantive evidence, it

assists in assessing prosecution evidence.
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(ZoLCI) I suprerne coult cases 249 z (zstCI) s suprenne court
Cases (Cri) 8!.a I 20L0 $ee SsrE-ime SC ZtO

(BEFoRE Dn B.S. Crnunni.r AND $wATANTER Kuuen, JJ,)

SANATAN NASKAR AND ANOTHER . . Appeilants;
Versus

STATE OF WEST BENGAL . . Respondent.

Criminal Appeal No" 686 of 20081, decided on July B, 2010

A. crirninal Procedure code, lgyg * s. gr.g * scope and object, restated
* Admissibility of statement made under, in evidence - Extent and factors
- Held, scope of s, 313 is wide and it is not a rnere formality * Answers
given thereunder by accused are relevant for finding truth and examining
veracity of prosecution case but are not strictly evidence and can be used
within permissible limits envisaged by crpc - courts may rely on portion of
statement of accused and find him guilty on consideration of other evidence
against him led by prosecution, however, such statements should not be
considered in isolation but in conjunction with evidence adduced by
prosecution - Accused cannot be convicted merely on basis of

't4 Page: 250

5. 313 staterrent as it is ncil- substantive evidence * Object of S. 31,3 is to put all
incriminating evidence to accused so as to provide him opportunity to explain the
same and also to permit him to put forward his own version *.. Option lies with
accused to maintain silence coupled with simpliciter denial or, in the alternative, to
explain his version and reasons for his alleged involvement in commission of crime* However, if statements made are false, court is entitled to draw adverse
inferences and pass consequential orders - On facts held, accused failed to offer
any explanation as regards alleged circumstances and barre denial or lack of
knowledge cannot tilt verdict in lheir favour - Rather, their answers supported
prosecution version or reflected element of falsehood - Hence, court entitled to
draw adverse inference against them * Evidence Acl, LBT? - s. 114 lll. (g) *
Criminal Trial Circumstantial evicJence Failure to explain incriminaling
circu msta nces

(Faras lg to pS and 29)
vijendrajit Ayodhya Prasad Goe/ v. sfafe of Bombay, (19sj) 1 scc 434 : AIR

1953 SC 247 : Ig53 Cri LJ 1097, retied on

B' Evidenee A'et, 1872 * s" z? * admissibitity of recoveries in evidenee
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made pursuant to disclosures by aecused * Csntention that confessions
extracted by police officers being illegal and inadmissible, alleged recoveries
made in furtherance thereto were also inadmissible - Held, no confessional
$tatement made to potice was relied upon by courts below to convict
aceused but only objects reeovered in furtherance of statement of accused
were relied upon to complete ehain oi events - Moreover, said objects were
duly identified by owners during investigation as well as during trial -Hence, recovered objects were admissible - Criminal Trial - Circumstantial
evidence - Recovery of crime articles/incriminating articles/other articles

(Paras L2 to t4)
Anter singh v. Stafe of Rajasthan, (zao{) 10 scc 6sz :200s scc (cri) 597;

salim Akhtar v. sfafe of u.p., (2003) s scc 499 : 2003 scc (cri) Lt4g, retied
on

c. criminal rrial * circumstantial evidence - Absence of eyewitnesses -
Effect * Held, doctrine of circumstantial evidence is brought into aid where
there are no eyewitnesses to the occurrence and it is for prosecution to
establish complete chain of circumstances leading to definite conclusion
pointing towards guilt of accused - Accused not entitled to acquittal merely
because there were no eyewitnesses to occuf,rence

(Paras 1 and 27)
sharad Birdhichand sarda v. Sfafe of Maharashtra, (1984) 4 scc L1-6 : t9B4 scc

(cri) 487; AnantChintaman Lagu v. sfafe of Bambay, AIR 1960 5c 500 : 1g60
cri Ll 682; Dayanidhi Bisoi v. sfafe of orissa, (2003) 9 scc 310 : 2003 scc
(Cri) 1798, relied on

Sudama Pandey v. Stafe of Bihaf, (2002) 1 SCC 679 :

distinguished on facfs
2002 SCC (Cri) 239,

Hanumant Govind Nargundkar v. sfafe of M.p.. (Lgs2) z scc 71 : AIR 19s2 sc
343 : 1953 cri u r29; Tufait v. sfare of tt.p., (1969) 3 scc 198 : 1970 scc
(Cri) 55; Ram Gopal v. Sfafe of Maharashtra, (1,972) 4 SCC 62s; Shivaji
sahabrao Bobade v. sfafe of Maharashtra, (r973) 2 scc 293:7973 scc (cri)
1033, cifed

D. Penal Code, L86O Ss. gO2/94
Circumstantial evidence - Conviction justified

Murder with robbery

(Faras 16, gZ and BB)
E. criminal rrial * circumstantial evidence - clues and rell-Tale signs -Fingerprints and footprints rnconclusive forensic report regarding

footprints of accused near place of occurrence * Held, insignificant, since ro
had elearly stated that at place cf accurrence, which

1i,: Page: 251
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was later sealed by hinr, there were lot of footprints as many persons had gathered
there * such small discrepancy cannot be of much advantage to appellants
inasmuch immaterial contradictions or variations are bound to arise in the
investigation and trial of the case tor various factors attributatlle to none

State of Haryana v

Appeal dismissed

(trara lS)
Ram Singh, (2002) 2 SCC 426 : 2OO2 SCC (Cri) 3SA, retied on

P-D/A/46484/CR
Advocates who appeared in this case:

B,$. Malik, Senior Advocate {Mehtab Ahmed and Aftab Ali Khan,
Advocates) for the Appellants;

Avijit Bhattacharjee, Advocate/ for the Respondent.

Chronolagical list of cases cifed on page(sJ

1. (2004) 10 SCC 657 : 2005 $CC (Cri) 597, Anter
Slngh v" Stafe of Rayasthan 256b-c,256d

2. (2003) I SCC 310 : 2o03 ScC (Cri) 17e8,

Dayanidhi Eisoi v. Sfafe of Orissa

3. (2003) 5 SCC 499 : 2003 SCC (Cri) 1149, Salim
Akhtar v, $/afe of U,P.

4, Q0A4 2 $OC 426 :2002 $CC (Cri) 350, $fafe of
Haryana v. Ram Slrgh

5. (2002) 1 $CC 679 : 2002 SCC (Cri) 239, Sudanta
Pandey v. Sfafe of Bihar

6. (1984) 4 SCC 116 : 1984 SCC (Cri) 4B7,Sharad
Birdhichand Sarda v" Sfale of Mahamshtra

7. (1973) 2 $CC 793 : 1973 $CC (Cri) 1O33, Shivaji
Sahabrao Bobade v. Slate of Maharashtra

8. (1972, 4 SCC 625, Ram Gopal v. Sla/e of
Maharashtra

262c-d

257a

2579

262e

260e

261c-d

26Ofg



ONLINE

@
SCC Online Web Edition, O 2025 EBC publishing pvt. Ltd.
Page 4 Friday, July 18,2025
Printed For: Mr. M A NIYAZI
SCC Online Web Edition: https://www.scconline.com
@ 2025 Eastern Book Company. The text of this version of this judgment is protected by the law
declared by the supreme court in Eastern Book company v. D.B. Modak, (200g) 1 scc 1 paras 6i, 62 &
63.

9. (1969) 3 SCC 198 : 1970 SCC (Cri) 55, Tufait v
State of U-P.

10. AIR 1960 SC 500:1960 Cri LJ 682, Anant
Chintaman Laguv. Slate of Bombay

11. (1953) 1 SCC434: AtR 1953 SC 247:1953 Cri
LJ 1097, Vijendrajit Ayodhya Prasad Goe/ v. Sfafe
af Bambay

26Af

262a-b

259e

12. {1952} 2 SCC 71 : AtR 1gS2 SC J4J : 1953 Cri LJ
129, Hanumant Govind Nargundkar v, Sfale of
M.P. 26Af,260f-g

The Judgment of the Court was delivered by
swnrnNrcn KuMnR, J.- This case is a typicat example where

conviction is entirely based upon circumstantial evidence. It is a setiled
principle of law that doctrine of circumstantial evidence is brought into
aid where there are no witnesses to give eye version of the occurrence
and it is for the prosecution to establish complete chain of
circumstances and events leading to a definite conclusion that wilt point
towards the involvement and guitt of the accused.

2. The chal[enge irr the present appeal is to the concurrent
judgments of conviction passed by the learned sessions Judge as welI
as the High court, primarily, on the ground that the prosecution has
(sic not) been able to establish by leading cogent and reliable evidence
and the chain of circumstances leading to the commission of the
offence by the accused persons, The challenge, primarily, is that
findings of the court are erroneous in law and on the facts of the case.

\;;.& Page: 252

3. According to the appellant-accused, the prosecution has not been
able to establish the guilt beyond reasonable doubt. secondly, it is
submitted that the confessions, alteged to have been recorded by the
pofice officer on the basis of which recoveries were effected are contrary
to law and, therefore, could not be the basis of the conviction of the
appellants. For these reasons the appellants claim acquittal from
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charge.
4" To examine the merits of these contentions reference to the case

of the prosecution and the facts, as they emerged from the record,
would be necessary, on z}-4-Lggg at police station Jadavpur, a case
was registered under sections 302/s4 of the penat code, 1860
(hereinafter referred to as "Ipc") against unknown miscreants for
causing death of one smt phool Guha, wife of Dr. Ashim Guha, residentof t7/7, East Road within Jadavpur police station. This case was
registered on the basis of the complaint made by Dr. Ashim Guha (Ext.
P-1) which reads as under:

'.To

The Officer-in-charge
Jadavpur PS

Distt" South 24 parganas

5ir,
This is to inform you, that on 28-4-1gg9 at around 2015 hrs

myself along with my son Debmalya and daughter-in-raw Indira left
for Gariahat for some personar work. My wife smt phoor Guha was in
the house alone. At 2L3E hrs we all returned home and noticed a
large gathering in front of our house. I found my wife lying dead
inside the room of my daughter*in-faw having her tongue protruded
and some rnarks of bruises could be detected on her body and blood
wa$ seen trickting out of the right angle of her mouth. It was also
noticed that the assailants after (iltegible) the murder of my wife,
ransacked both the rooms and the household articles were scattered.

It appeared that the assaitants entered through the main door
after obtaining the keys and the lock along with the key was found in
the staircase.

I, therefore, request you to kindty take necessary action and do
the needful to (iltegible) the miscreants.

Yours faithfully,
sd/-

Asim Kumar Guha'.
5. As is evident from the above complaint that Dr. Ashim Guha,

husband of the deceased, h[s son Debmatya and daughter-in-law Indira
had left for Gariahat on 28-4-1999 at about s.15 p.m. The deceased
was all alone at home. when they returned home at about g,30 p.m.
they found a large gathering in front of the house. Upon entering the
house, they found that phool Guha was lying dead inside the room of
her daughter-in*law with tongue protruded and with some rnarks of
bruises on her body ancl btood
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trickling out CIf her mouth. It transpired that the assailants committed
the murder of his wife and had ransacked both the rooms as the
household articles were lying scattered.

6. Mrinal Kanti Roy, the investigating officel-, who was later-
examined as pw 1"3, commenced his investigation. He called for experts
including dog squad. The photographs were taken. The dog squad was
brought to the place of occurrence. After sniffing the place of
occurrence/ taking the round of the house and also sniffing the
handkerchief lying on the face of the deceased, the dogs could not
identify anyone present there. Thereafter inquest of the deceased was
taken with the help of the relatives. The body was taken to Mominpur
Po[ice Morgue by the constable where the post-mortem of the deceased
was conducted and the report is Ext. B. From the place of occurrence
certain articles were recovered and seizure mernos were prepared
whereafter both the rooms at the upper floor of the house were locked.
The saliva and bloodstains, where the body was found, were also seized
by scrapirrg the floor and separate seizure memo was prepared and
marked as Ext, 3,

7. After some enquiry and investigation, the investigating officer
arrested Sanatan Naskar, Appellant L, on B-7-1999 from Village
Khasiara. He admitted his guilt in commission of the crime as well as
identified the handkerchief recovered as his own. During investigation
this appellant made a statement which led tCI the recovery of
wristwatches which were allegedly looted from the house of the
deceased, He also informed about the involvement of accused Mir
Ismile, Appellant 2, who was arrested orr LL-7-1ggg from Jugi Battala
and he also, during investigation, made a statement leading to the
recovery of two wristwatches as well as camera. The watches were
recovered vide recovery memo, Ext. 6. The camera was recovered on
the statement of the said accused from village Jhijrait for which the
seizure memo/ Ext. 5 was also prepared. An attempt was made to
recover jewellery from the shop, which was raided, but nothing could
be recovered. The investigating officer then recorded the statements of
number of witnesses, but in particular Jahar Chatterjee @ Kakuji (pW
5), Indira Guha (PW 6)/ Ali Anam (PW B) and Biptab Tatukdar (pW 9)
respectively and after completion of the investigation, a charge*sheet
under sections 3o2/4Lr/34IPC was filed before the court of competent
j urisdiction .

s, The case was committed to the court of session by the learned
Magistrate vide order dated 2B-11-l-999. After trial and recording of the
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statements of the accused under Section 313 of the Criminaf Procedure
code (hereinafter referred to as "crPC") the Iearned sessions Judge, by
a detailed judgment, convicted both the accused and punished them as
u nder:

"Both the convlcts are produced from JC. They are given hearing
with regard to question of sentence under section 235(2) crpc" The
convicts are informed that the sentence under sections ia2/34 Tpc
which has been established yesterday is life imprlsonment or death
penalty and the sentence for committing robbery under section 3g2
Ipc is imprisonment for 10 years and the sentence for having
possession of the

ii.rh Pager 254

tooted property under section 411 Ipc is 3 years. The convicts ptead
mercy. Heard learned Pubic Prosecutor and learned defence counsel in
this regard.

As the convicts are found guilty under sections 3oz/34 ]pc the
minimum punishment is imprisonment for Iife and this is not a case
of the rarest of the rare case and as such the death penalty is not
called for, Accordingly, both the convicts are sentenced to RI for life.
With regard to offence of robbery under Section 392 IPC the convicts
are sentenced to rigorous imprisonment for five years. with regard to
offence under section 4LL ipc for possessing the looted properties
the convicts are sentenced to rigeirous imprisonment for one year. Alt
the sentences shall run concurrently,"
9. Aggrieved from the judgment of guilt and order of sentence dated

6-12-2000, the appellants filed an appeal before the High Court. The
High Court dectined to interfere with the judgment of the learned trial
court. Even on the question of sentence the l-ligh court found that
adequate and just sentence had been awarded. In other words, the
High court even declined to interfere on the question of quantum of
sentence and dismissed the appeal vide order dated 7-z-2oas giving
rise to the filing of the present appeal under Article 136 of the
Constitution.

!"CI. Since we have noticed, at the very spening of the judgrnent,
that it is a typical case of circumstantial evidence and the entire
challenge to the concurrent judgments is based on the facts that the
chain of events has not been completely proved by the prosecution
beyond reasonable doubt, Tlrus, the appellants are entitted to the
benefit <lf doubt on the facts of the present case. Besides chailenging
the recoveries alleged to have been made from and/or at the instance
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of the accused, it was contended that the same are hit by the
provisions of Section 27 of the Evidence Act (hereinafter referred to as
"the Act"). That being the sole and paramount circumstance, which had
weighed with the courts for convicting the appeflants, the judgment
under appeal is liabte to be set aside.

1"1. we are of the considered view that the chain of events and
circumstances has been quite apily staied by the trial court in its
judgment which are as follows:

"Thus, therefore, it is now settled that the deceased died in
between B.L5 p.m. to 9.00 p.m. No other hypothesis in the
alternative can be drawn.

In this regard the chain of circumstances rests on the foilowing
clues:

(l) Presence of a handkerchief with an empty packet of
Capstan tobacco pouch beside the dead body;

(2) Seizure of camera with cover and two lady's wristwatches
from the hideout as laid by both accused separately; and

(3) Presence of accused persons near the po house at the
approximate time of murder;

'{3 Paser 255

(4) Medical eviderrce by the autopsy surgeon (pW 1-0) whc:
suggested that the death of the deceased might be resulted from
suffocation caused by this handkerchief (produced to Irirn) if
pressed against the mouth and nasaI cavity with sufficient force
and that the scuffling might be due to force apptied by more than
one person;

(5) Result of chemical examination of the handkerchief,
Regarding time no. 1 the handkerchief was sent for chemical

examirration and the report is marked as Ext, 14 with objection. It
appear$ from the said report that traces of saliva were detected in
Item A (handkerchief) and ltem B (floor scrapings) and floor swab in
cotton wool. Blood was detected in ltems A and B" Regarding the
blood group of these items report of the serologist was called for.
The report of serologist is marked Ext. 14/9, It appears from the said
report that the handkerchief cuttings, floor scraping and blood
soaked in filter paper were stained with human blood but the blood
group of those human blood cou[d not be determinecl as the sample
was not sufficient for test for the first two items and ltem 4 viz.



ONLINE

@
SCC Online Web Edition, O 2025 EBC Publishing Pvt. Ltd.
Page 9 Friday, July 18,2025
Printed For: Mr. M A NIYAZI
SCC Online Web Edition: https://www.scconline.com
O 2025 Easiern Book Company. The text of this version of this judgment is protected by the law
declared by the supreme court in Eastern Book company v. D.B. Modak, (2008) 1 scc 1 paras 61 , 62 &
bJ.

bfood-soaked filter paper was stained with B group blood"
It however appears from the said report that the btood of the

deceased belongs to Group B. so the report of FSL and the serologist
do not help the prosecution. So I shall have to rely on the other
evidence on record."
12' The provisions of section 27 of the Act elearly state that when

any fact is deposed to as discovered in consequence of the information
received from a person accused of any offence, in the custody of the
police officer, so rnuch of such information, whether it amounts to a
confession or not, as relates distinctly to the fact thereby discovered,
may be proved. In the present case the handkerchief, that was
recovered from the place of occurrence/ was subsequently owned by the
accused. The fact recorded that he admitted his guilt was not
admissible and could not be proved and has rightly been rejected by
the learned trial court in the impugned judgment. The wristwatches
and the camera, which were recovered after the statement of the
accused was recorded, while in custody, cannot be faulted with, as
those items have not only been recovered but duly identified by the
owners during investigation as well as at the trial stage. PW 13, the
investigating officer, in his statement has referred to the recording of
the statements of the accused after they were taken into custody and
resu[tant recoveries of the articles.

l-3. The contention is that the confessions extracted by the police
officer are ittegal and inadmissible, the alleged recoveries made in
furtherance thereto and preparation of seizure memos are atso
unsustainable. In other words, these exhibits cannot be admitted or
nead in evidence, We may notice, on the contrary, that even the learned
trial court has specifically dealt with this objection. While referring to
the cross*examination of PW 13, efforts were made to involve the local
witnesses, which he did not succeed and Iater when the seizure memos
were prepared PW B and PW 9 were present.

\$ Page: 256

Ext, 1B clearly shows their presence and nothing contrary was
suggested to them in their cross*examination. Their presence during
search and seizure of the house of the accused on two occasions has
been completely established by the prosecution. No confessional
statement made to the police, as alleged, ha$ been relied upon by the
courts. It is only the objects recovered, in furtherance to the statemerrt
of the accused while in police custody like wristwatches, camera, etc,
that has hreen relied upon to by the court to complete the chain of
events relating to the crime ln question. Thus/ any of these acts are not
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hit by the provisions of Secticln 27 af the Act.

14" usefully, reference can also be made to the judgments of this
court enunciating the principfes under $ection 27 af the Act. The court
in Anter singh v, .Sfafe of Rajasthan! has held that : (scc p. 664, para
1l.\

"74' ... the first condition necessary for bringing fsection 27] into
operation is the discovery of a fact, albeit a releva nt fact, in
consequence of the information received from a person accused of an
offence. The second is that the discovery of such fact must be
deposed to. The third is that at the time of the receipt of the
information the accused must be in police custody. The last but the
most important condition is that, only'so much of the information,
as relates distinctty to the fact thereby discovered is admissible. The
rest of the information has to be excluded..,

15- The court further held as under t (Anter singh caseL, scc p.
665, para 16)

"16. The various requirement$ of the section can be summed up
as follows:

(r) The fact of which evidence is sought to be given must be
refevant to the issue. It must be borne in mind that the provision
has nothing to do with the question of relevancy. The relevancy of
the fact discovered rnust be established according to the
prescriptions relating to relevancy of other evidence connecting it
with the crime ln order to make the fact discovered admissibte,

(2) The fact must have been discovered.
(3) The discovery must have been in consequence of some

information received from the accused and not by the accused's
own act.

(4) The person giving the information must be accused of any
offence.

(5) He must be in the custody of a potice officer,
(6) The discovery of a fact in consequence of information

received from an accused in custody must be deposed to,
(7) Thereupon only that portion of the information which

relates distinctly or strictly to the fact discovered can be proved.
The rest is inadmissible."

L iS Paser 257
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$imilar view wastaken by this court in satim Akhtar v. sfafe of LJ,p.z
16" Now let us examine certain material facts which would help in

understanding the chain of events in its correct perspective. pw B and
pw I have specifically stated that on the date of occurrence they had
seen the accused near the place of occurrence. pw s and pw 6 have
also stated that the accused were known to the family of the deceased.

L7. The most important statement pointing towards the normal
practice of the house and tikely involvement of the accused is pointed
out in the statement of PW 6, smt Indira. the daughter-in-law of the
deceased. Besides referring to their departure from the house along
with others and returning back to the house at about g.30 p"m., she
also stated that she found her mother*in-law, the deceased, rying on
the floor and blood coming out of her mouth from the right side. The
house was ransacked. $he specificatly stated that she woutd be abte to
identify the wristwatches and the camera and she gave the make of
wristwatches and camera i.e. HMT and Titan wristwatches and paintax
camera' All the articles were identified by her as Exts, p-4 and p-s,
respectively. About the accused knowing the family as welt as how they
used to open the entrance door she stated as under:

"These two accused person$ in the tock-up were occasionally
engaged by us as hired labours for watering the flower tubs at
rooftop and cleaning the cars and for carrying drirrkinE water. My
mother*in*law also used their rickshaw for visits. The accused are
identified.

The upper storey is used for our residence. The accused persons
during their call rsng a doorbell. The inmate of the house used to
come to balcony to identify the caller and in case he appears to be
known man/ the key in usuafly lowered by a strirrg when the coler
opens then door and on his entering recock the same and returned
the key. We observed this system as a safety measure."
18, The forensic experts had taken the footprints but the report was

not definite as to whether the footprints found at the site were the
footprints of the accused, however, this fact loses significance for the
reason that the investigating officer had clearly stated in his evidence
that at the place of occurrence, which was later on sealed by him, there
were lot of footprints as number of persons had gathered there. This
small discrepancy cannot be of much advantage to the appeltants
inasmuch immaterial contradictions or variations are bound to arise in
the investigation and trial of the case for various factors attributable to
none" Reliance was placed by the court on the judgment in sfate of
Haryana v, Rarn Singhl to say that in serious offences it is not fair tc
extend the rufe refating to burden of proof to this extent that justice is
the casualty. The appreciation of evidence by the court can lrardly be
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fau lted with ,

19, At this stage/ reference to the statements of the accused under
Sectiorr 313 crFC would also be significant. Accused sanatan Naskar in
answer to Question 3 cornpletely denied the knowledge of murder and
death of Phool

\::\ Pase,258

Guha despite the fact that he was known to the family and he was
being engaged for different works at the same place. In relation to
Question 13 he answered that this was not his handkerchief and in
contradiction to the same we may refer to euestion 16 and answer
thereof :

"Q. l6.Officer-in*charge stated that dog of police first sniffed the
hanky and then showed you and he became sure that the
handkerchief was yours. What do you say?

A. 16. There were lots of people along with the potice dog. They
wiped the sweat of my armpit and gave that to the .dog,. It came
and stated before me."
2o" In relation to recovery of the items from him he was questioned

by the court to which he offered the foltowing answer:
Q. 27.That witness had stated that on that day at about 1.30

o'clock in the afternoon he along with the otficer-in-charge Anu Alam
and you went to the house of Kartick Naskar at Gangaduara village
boarding in a police jeep and you recovered two wristwatches, one
HMT and one Titan wristwatch all tied in a packet. Inspector
prepared the seizure list in front of this witness and Anu AIam and
you took a copy of the by putting your thumb impression, What do
you say?

A.27. He did not give me any copy and he also did not go with
me. I only put my thumb impression In a plain paper at the office.',

He further stated that he had been impticated and does not wish to
offer any defence.

Ztr" The answers by an accused under Section 313 CrpC are oF

relevance for finding out the truth and examining the veracity of the
case of the prosecution. The scope of section 313 crpc is wide and is
not a mere formafity. Let us examine the essential features of this
sectlon and the principles of law as enunciated by the judgments which
are the guiding factors for proper application and cr:nsequences which
shaf I flow from the provfsions of Section 313 CrPC.

22. As already noticed, the object of recording the statement of the
accused under Section 313 CrPC is to out all incriminatino evidence to



ONLINE

@
SCC Online Web Edition, O 2025 EBC pubtishing pvt, Ltd.
Page 13 Friday, July 18,2025
Printed For: Mr. M A NIYAZI
SCC Online Web Edition: https://www.scconline.com
O 2025 Eastern Book Company, The text of this version of this judgment is protected by the law
declared by the supreme court in Eastern Book company v. D,B. Modak, (200s) 1 scc 1 paras 6.1 , 62 &
b.1

the accused so as to provide him an opportunity to explain such
incriminating circumstances appearing against him in the evidence of
the prosecution. At the same time, also permit him to put forward his
own version or reasons, if he so chooses, in relation to his involvement
or otherwise in the crime. The court has been empowered to examine
the accused but only after the prosecution evicjence has been
concluded, It is a mandatory obligation upon the court and, besides
ensuring the compliance therewith, the court has to keep in mind that
the accused gets a fair chance to explain his conduct. The option lies
with the accused to maintain silence coupted with simpllciter denial or,
in the alternative, to explain his version and reasons for his aileged
involvement [n the commission of crime. This is the statement which
the accused makes without fear or right of the other party to cross-
examine him. However/ if the statements made are false/ the court is
entitled to draw

\i,,k Page; 259

adverse inferences and pass consequential orders as may be cailed for
in accordance with taw. The primary purpose is to establish a direct
dialogue between the court and the accused and to put every important
incriminating piece of evidence to the accused and grant him aR
opportunity to answer and explain. once such a statement is recorded,
the next question that has tn be considered by the court is to what
extent and consequences such statement can be used during the
enquiry and the trial, over the period of time, the courts have explained
this concept and now it has attained, more or [ess, certainty in the fietd
of cri minal jurisprudence,

231. rhe statement of the accused can be used to test the veracity
of the exculpatory nature of the admission, if any, made by the
accused. It can be taken into consideration in any enquiry or trial but
still it is not strictly evidence in the case. The provisions of section 313
(4) crPC explicitly provide that the answers given by the accused may
be taken into consideration in such enquiry or trial and put in evidence
for or against the accused in any other enquiry into or trial forany other
offence forwhich such answers may tend to show he has committed.In
other words, the use is permissible as per the provlsions of the code
but has its own limitations. The courts may rety on a portion of the
statement of the accused and find him guilty in consideration of the
otlrer evidence against him led by the prosecution, however, such
statements made under this section should not be considered in
isolation but in conjunction with evidence adduced by the Brosecution,
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24. Another important caution that courts have cleclared in the
pronouncements is that conviction of the accused cannot be based
merely on the statement made under section 313 crpc as it cannot be
regarded as a substantive piece of evidence. In vijendrajit Ayadhya
Prasad Goel v. sfafe of Bornbay4 the court held as under : (AIR p. z4B,
para 3)

"3. ... As the appellant admitted that he was in charge of the
gedown, further evidence was not led on the point. The Magistrate
was in this situation futly justified in referring to the statement of
the accused under Section J42 as supporting the prosecution case
concerning the possession of the godown. The contention that the
Magistrate made use of the inculpatory part of the accused,s
statement and excluded the exculpatory part does not seem to be
correct. The staternent under section 242 did not consist of two
portions, pari inculpatory and part exculpatory. It concerned itsetf
with two facts. The accused admitted that he was in charge of the
godown, he denied that the rectified spirit was found in that godown,
He atleged that the rectified spirit was found outside it, This part of
his staternent was proved untrue by the prosecution evidence and
had no intimate connection with the statement concerning the
possession of the godown."
25. In the light of the abovestated principles it was expected of the

accused to provide some reasonabfe explanation in regard to various
circumstances leading to the cornmission of the crime. He was known
to the

'& Fage;260

famity along with other accused and by giving just a bare deniat or tack
of knowledge he cannot tilt the case in his favour" Rather their answers
either support the case of the prosecution or reflect the element of
falsehood in the statement recorded under section 313 crpc. In both
these circurnstances the court would be entiiled to draw adverse
inference against the accused,

26. As already noticed, this is a case of circumstantial evidence. we
are not able to accept the contention that the appellants have been
fatsely implicated in the present case. The articles have been duly
identified which were recevered from the possession of the accused at
their instance. It is also not correet that the court has relied upon the
confessions made to the police. only that much of the relevant fact has
been taken into consideration which has resulted in the recovery of the
articles i.e, wristwatches, camera/ etc, and the statement, to the extent
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they admitted their crime, has not been referred much less reIied upon
by the courts. In the case of circumstfintial evidence, law is now well
settled.

27. There cannot be any dispute to the fact that it is a case of
circumstantiaI evidence as there was no eyewitness to the occurrence.
It is a settled principle of law that an accused can be punisheci if he is
found guilty even in cases of circumstantial evidence provided, the
prosecution is able to prove beyond reasonable doubt complete chain of
events and circumstances which definitely points towards the
involvement arrd guilt of the suspect or accused, as the case may be.
The accused will not be entitfed to acquittaI merely because there is no
eyewitness in the case. It is also equally true that an accu$ed can be
convicted on the basis of circumstantial evidence subject to satisfaction
of the accepted prlnciples in that regard.

28. A three-Judge Bench of this Court in Sharad Birdhichand Sarda
v. Sfafe of MaharashtraS held as under I (SCC pp, 184-85, paras 152-
qd\

*152. Before discussing the cases relied upon by the High Court
we would like to cite a few decisions on the nature. character and
essential proof required in a criminal case which rests on
circumstantiaI evidence alone, The most fundamental and basic
decision of this court is Hanumant Oovind Nargundkar v. sfafe of
M.P.s This case has been unlformly fottowed and applied by this
court in a Iarge number of later decisions up*to^date, for instance,
the cases of Tufail v. Sfafe of u.P.z and Ram Gopal v, Sfate of
Maharashtra&. It may be useful to extract what Mahajan, -1. has taid

down in Hanurnanf caseg : (AIR pp. 345-46, para 10)
'70, ... It is welt to remenrber that in cases where the eviclence

is of a circumstantial nature, the circumstances from which the
conclusion af guilt is to be drawn shoutd in the first instance be
fully established, and all the facts so established should be
consistent only with the hypothesis of the guilt of the accused.
Again, the circumstances should be of a conclusive nature and
tendency and

'\3 Paser 261

they should be such as to exclude every hypothesis but the one
proposed to be proved. In other words, there must be a chain of
evidence so far complete as not to [eave any reasonable ground for a
conclusion consistent with the innocence of the accused and it must be
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$uch as to show that within all human probability the act must have
been done by the accused.'

153. A close analysis of this decision would show that the
foltowing conditions must be fulfiiled before a case against an
accused can be said to be fully established:

(-I) th€ circumstances from which the conclusion of guilt is to
be drawn should be fully established.

li may be noted here that this Court inclicated that the circumstances concernecl
'must or should' and not'may be' established. There is not only a grammatical but
a legal distinction between 'may be Froved' and 'mu$t be or should be provecl' as

was held by this Court in Shirzaji Sahabraa Bobade v. Sfafe of MaharashtraT
where lhe clbservations were made: [scc p. 807, para 19 : sce (cri) p. i0a7]

'J9. ... certainly, it is a primary principle that the accused rnust
be and not mereJy may be guilty before a court can convict and
the mental distance between "may be" and "must be.' is long and
divides vague conjectures from sure conclusions.,

(emphasis in original)
(2) the facts so established should be consistent only with the

hypothesis of the guilt of the accused, that is to say, they should
not be explainable on any other hypothesis except that the
accused is guilty,

(3) the circumstances shoutd be of a conclusive nature and
tendency,

(4) they should exclude every possible hypothesis except the
one to be proved, and

(5) there must be a chain of evidence so complete as not to
leave any reasonable ground for the conclusion consistent with
the innocence of the accused and must show that in all human
probability the act must have been done by the accused.
J54, These five golden princlpfes, if we may say so, constitute the

panchsheel of the proof of a case based on circumstantiat evidence.,,
29, so, the first and the foremost question that this court has to

examine in the present case [s, whether the prosecution has been able
to establish the chain of event and circumstances which certainly points
out towards the involvement and guilt of the accused, Even, before we
enter upon adjudicating this aspect of the case, it wiil be appropriate to
narrow down the controversy keeping in view the admissions, if any,
made by the appeilants. The accused, after having known the entire
case of the prosecution, is required to be examined under section 313
crFC. Alt the material evidence has to be put to the accused and he has
to be awarded the fair opportunity of



ONLINE

@
SCC Online Web Edition, O 2025 EBC Publishing Pvt. Ltd.
Page 17 Friday, July 18,2025
Printed For: Mr. M A NIYAZI
SCC Online Web Edition: https://www.scconline.com
@ 2025 Eastern Book Company. The text of thrs version of this judgment is protected by the law
declared by the supreme court in Eastern Book company v. D.B. Modak, (2008) 1 scc 1 paras 61, 62 &
63.

fi:I page I 262

answering the case of the prosecution, as well as to expfain his version
to the court without being subjected to any cross-examination. As
already noticed, the answers given by the accused can be used against
him in the trial.insofar as they support the case of the prosecution.

3O. In the cases of circumstantial evidence, this Court has even held
accused guilty where the medicaf evidence did not support the case of
the prosecution. rn Anant chintaman Lagu v. state of Bombayn, where
the deceased died of poison, the court held that there were various
factors which militate against a successful isolation of the poison and
its recognition. It further noticed that : (AIR p. 523, para 68)

"68, Whif e the circumstances often speak with unerring
certainty, the autopsy and the chemical analysis taken by [them]
may be most misleading. No doubt, due weight must be given to the
negative findings at such examinations. But, bearing in mind the
difficutt task which the man of medicine performs and the Iimitations
under which he works, his failure should not be taken as the end of
the case, for on good and probative circumstances, an irresistible
inference of guilt can be drawn."

3lY" Similar view was taken by a Bench of this court in Dayanidhi
Eisoi v. Sfafe of Orissafr, where in a case of circumstantial evicjence the
Court even confirmed the death sentence as being the rarest of the rare
case. The Court clearly held that it is not a circumstance or some of the
circumstances which by itself, would assist the court to base a
conviction; but if all circumstances put forth against the accused are
once established beyond reasonable doubt then conviction must follow
and all the inordinate circumstances would be used for corroborating
the case of the prosecution.

32. This court in sudama Pandey v. sfate of Biharz has stated the
principte that circurnstances shalI form a chain which should point to
the guitt of the accused, The evidence led by the prosecution should
prove pafticular facts relevant for that purpose and such proven facts
must be wholly consistent with the guilt of the accused. Though in that
case the court, as a matter cf fact, found that the prosecution had
faited to prove the chain of circumstances pointing towards the guilt of
the accused and gave the benefit of doubt to the accused. This
judgment cannot be of any assistance to the case of the appeilants. In
fact, the principte of Iaw stated in tlrat case has been completely
satisfied in the present case. The preisecution, in the case in hand, has
been able to establish and prove complete chain of circumstances and
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eventsl which if collectively examinedr clearly points to the guilt of the
accused,

331" we have already noticed that the statement of pw 6 atong
with other prosecution witnesses is of definite significance, It is in
evidence that the entrance door of the house used to be Iocked, It was
opened only when the visitor to the house press the calt belt and such
person was duly identifiable

ti* Paser 263

to the member of the family, watching from the first floor and that the
keys were sent down with the help of a thread to enable the visitor to
open the outside lock and then to enter the house. Keeping this routine
practice adopted by the family of the deceased, it is clear that both the
accused could enter the house only by the process indicated above or
by breaking open the lock of the entrance door. This is nobody,s case
before the court that the fock or the door itself was broken by the
miscreants who entered the house of the deceased, The only possibte
inference is that these accused were known to the family, as stated by
the witnesses including PW 6 and they entered the house in the
manner aforestated and upon entering the house they ransacked the
house and committed the murder of phool Guha and fted away with
articles stolen. The stolen articles were subsequenily recovered from
them and duly identified during investigation and trial, Ail these
circumstances established the case of the prosecution beyond Flny
reasonable doubt.

34" For the reasons aforestated the appeal is dismissed

t From the Judgment and Order daled ?-2-2005 of the High Court of Calcutta in Crl. A. No.

55 of 2001

' lzoo+; 10 scc 657 r 2005 scc (cri) 597

! lzoo:; 5 scc 499 : 2oo3 scc (cri) 11a9

3 lzoo:1 2 scc 426 : 2002 scc (cri) 3s0 : ArR 2002 sc 620 : 2002 cri u 987

* €d,, Para 23 corrected vicle Official Corrigenclum No. F.3/f;d.8.J./Le2/2OIe dated 1g-g-
2010.
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236 supREMECouRrcASES (2002) 10 SCC
7. Thus, having considered the iudgrnent of the courts below as also [he

material on record and having heard the counsel, we are in agreement with
the courts below in accepting the circumstantial evidence aricl we firr4 no
infinnity in the sarre.

B. In the reasons stated above the appeal l'ails and the samc is dismissed.

QO02) 10 Suprerne Court Cases 236
(BEFORE U.C. RawpTEEAND D.M. DsanMADHrKAur, JJ.)

MOHAN SINGH Appellant
Versus

e fln

b

a

c

e

I

PREM SINGH AND ANOTHER Respondenrs.
crirni'al Appeals Nos. 792-93 of L9941 with Nos. 194-95 o,r rgg4,

decided on Ocrober L,2OO2
A. Penal code, 1860 - ss. 302/34 and 324 - Appreciation of evidence

- Acquittal by High court - 
propriety 

- sioer.l infirmities inprosecution rnterpolations made in hospital records - Delay in
recording FtrR sought to be explained on lame excuses - 

presence of
eyewitnesses at the alleged date and time of inciclent trighly cloubtfql -Appellant A'2 not having any motive to commit the murdei oi th" deceased

- He alleged to have c_arrsed one simple injury 
- Def'ence plea taken by A,Z

aprr_earing to be plausille_ 
- Further, rlefence set up by Appellant A-1,-held,

could not be discarded as wholly improbable- 
- veision <lr atteged

eyewitnesses, evidence of extra-judicial conf,ession and recovel.ies of
weapons, held, untrustworthy 

-'1lhus, 
prosecution failecl to prove its case

- weighing the total evidence on r€corcl, held, acquittal of Al1 and a-2 by
High_ court was .iustified - criminal proceclure bode, 1973, ss. 3g6 and
374(2) 

-dcquittal recorded by rligh courtr held on facts, was pr-oper
B. criminal Procedurr code, Lg73 

- s" 313 - statement made by
accused under - Nature of - Held, not a substantive piece of evidelce or I
substitute for the evidence of the prosecution 

- It could certainly be taken
aid of fo lend credence to ure evidence Ied by ure prosecution 

- 
"Ilut 

only apart of such statement cannot be made ilre sole basis of conviction 
-Statement under S. 313 can either be relied in whole or in part 

- Where Ure
prosecution evidence disbelieved and the exculpatory prri of Ure statemeltof the accused under s. 313 not rejectecl <iutrighf as false, held, flre
inculpatory part of the statement of the accused un-der S. 313 coulcl not be
the sole basis of his conviction

C. Criminal Thial - Appreciation of eviclencs 
- ldesstiol/Colduct/

Behaviour of witness 
- flssgasgd was attacked on the way 

- where the
eyewitnesses were following the deceased on that way, tiieir subsequent
conduct in not intervening in the attack or rushing to ihe village for ^help,

held, was unnatural
Disrnissing the appeals, the Suprerne Cour-t

d

f

h
f From clre Judgment and Order dated 24-9-7993 of the Punjab and Haryana High Court in Crl.

As. Nos. 34-DB of 7992 and,475-DB of 1991
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e nn

MOI{AN SINGII v. PREM SINGH z-7 I

Held.

b

a

c

At some places, in the irnpugrred judgrnent of acquittal the reasoning of the
High Court rnay rlot be sound but on weighing the total evidence on record, the
High coult comrnitted no er-ror in acquitting both the accused. (panz3)

There are seveml infu'rnities in the prosecution case. The version of the
alleggd oyewitltesses is that at abou[ 8 o'clock in the night, they were following
the deceased on the way l.o the village. Their subsequeut conduct in no*t
intervening in the attack or rushing to the village for hetp is unnatural. The entry
in the register of the Outdoor Patients Depart.ment of the hospil.al has been fould
to have been tarnpered which supports the deferrce case that only in ordel' to
plove the presence of the two eyewituesses, interyolations wer€ made in the
hospital records. The prosecution is guilty of fabricating false evidence of
extm--iudicial coDfessiorr and recovery of the weapons used by the accused.
Further; the delay in recording of FIR has been explained on lame excuses such
as the Head ConstabF-carrying the report to the Magistrate was helcl up because
of the breakdown of his motorcyclc and the Magisrrate was asleep*when hc
contacted hirn at his residence. These circurnstances clearly indicate that there
was no prompt lodging of the report of the incident by the two witnesses PW 6
and PW 7. Hence their presence at the alleged date and tirne of incident is highly
doubttul. (paras ZZ andZ4)

Appellant A-2 had no lnotive of comrnitting rnurder of the deceased. He is
alleged to have caused one simple in-jury to the deceased. The defence plea takel
by him that he was falsely irnplicated because of some pending civil dispute with
PW 7 conceming use of a path, appears to be plausible. - 

ipala24)
The statement made in defence by the accused under Section 313 CrpC can

certairrly be taken aid of to lend credence to the evidertce led by the prosecutiorr,
but orrly a part of such statement under Section 313 Cr?C catnot be rnacle the
sole basis of his conviction. The law ou the subject is ahnost settled that
statement uuder Section 313 CrPC of the acoused can either be relied on in
whole or in part. It rnay also be possible to rely on the irrculpatory part of the
statement of the accused if the exculpatory part is found to be falsc oir the basis
of the evidence led by the prosecution. The sntement of the accused upder
Section 313 Cr?C is not a substantive piece of evidence. It can be usecl for
appreciating evidence led by the prnsecution to accept or reject it. It is, however',
not a substitute for the evidence of the prosecution. If the exculpatory pafl. of the
staternent of the accused is found to be false ancl the evidence led by the
plosecutioll is reliable, the inculpatory part of his staternent cart be taken aicl of to
lerrd assurance to the eviderrce of the prosecution. If the prosecutiorr evidence
does not irtspire confiderrce to sust"ain the corrviction bf the accused, the
inculpatory part of his statement under Section 313 CI'PC cannot be rnade the
sole basis of his conviction. In the present case, the exculpatory part of the
statement of the accused A-1 under Section 313 CrPC in which he stated that he
was- attacked by the deceased and his associate, whereupon the villagers rushecl
!o1hiq help and inflicted iniuries on the deceased, calnot be outright rejected as
l'alse. The inculpatory part of his staternent under Section 313 Cl'Pa, theiefore, to
the extent of admission of his presence in the cornpound of A when the deceased
was attaeked, cannot fonn the sole basis of his conviction" (paras 27,30 and 31)

Nishi Kant Jha v. State of Bihar, (1969) 1 SCC 347 : AIR 1 969 SC 422, foUovted
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The alterrrative subrnission of the cornplainant that on the basis of the

staternent of the accused A-1 under section 313 crPC, he is liable to be
ctxlvicted for exceeding his right of private defence under Section 304 IPC,
cannot be accepted for the teasorls meutioned above. (para 32)

So I'ar as case against the co-accusedA-2 is concemed, since the evidence of
the prosecutiorr that the two co-accused had rnade a joint assault on the cleceasecl,
is not reliable, he cannot be convicted under Section 302 rvith the aicl of Section
34IPC for his alleged colnnon inrention withA-l. (para 33)

w-M/47,T/268 1 SiSR
Advocates who appeared in this case :

Jaspal singh, Senior Advocate (Vipin Gogia, Ms Jaspreet Gogia, sushil Kr. Jain, Bimal
Roy Jad, R.K. Rathole, P.N. Puri, sanjay sarin and Ashok Mathur, Advocates, with
him) for the appearing parties.

Clrronological list of cases ciled on page(s)
l. (1969) 1 scc 347 : AIR 1969 sc 422, Nishi Kant Jha v. state ofBihar 2449,245f-g

The Judgment of the Court was delivered by
DnanvanHrKARr, J.- These [wo appeals have been filed by the

cornplainant and the State of Punjab against the judgrneut of the High Court
of Punjab and Haryana dated 24-9-L993 whereby the rwo accused (rhe
respondents herein), by reversal of the judgrnent of the sessions Judge,
Hoshiarpur', have been acquitted of the charges under Section 302 reacl with
Sectious 34 and 324 of the Indian Penal Code.

2. The case of the prosecution against the two accused is that at 8.40 on
the night of 26-8-1990 in village Bassi {Jrnar Khan, near Lhe cou.tyard of
Atrna singh, the two accused viz. Prem singh, Accused 1 and Deepinder:
singh, Accused 2 inflicted iniuries on deceased Ravinder Singh, son of
Mohan singh, Pw 6 and caused his death. The prosecution case, as souglrt t<l
be proved in the court in necessary details, is as under:

The rno[ive of the crirne is sl"ated to be a pending civil Iitigation be[ween
the father of the deceased in the capacity of holder of power of attomey on
behalf of onc Jogindcr Singh Mahaut on one side and Sarnpuran Singh, fathcr'
of Accused 1 Prern singh on the other, regarding the possession of apiece of
land in Village Bassi Urnar Khan.

3. The alleged offence of rnur-der of the deceasecl is alleged to have been
cornrnitted on 28-6-L990 ar about 8.40 p.rn. when the deceased was ret-uming
from his {ield to his house. It is stated that Mohan Singh, pw 6, father of the
deceased and Sardara Singh, PW 7 were also following the deceasecl on their
way back frorn the field to the house. At that tirne, Accused 1 prern Singh,
arrned wilh datar and Deepinder Singh, Accused 2 anned wrLh gandasi
waylaid the deceased. Accused i shouted that Mohan singh, father of rhe
deceased would be "taught a lesson" for pursuing a case against the father of
Prern singh. After such declaration Accused 1 Prern singh gave a <iatar-blow
to the deceased which the latter warded off but it hit hirn on his right hancl.
The deceased then in a bid to escape started running Lowarcls the village, The
two accused chased him. After covering abou[ forty paces, the deceased
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stumbled down and fell on fte heap of earth lying in the courtyarcl of the
house of one Atma singh. when the deceasecl hacl fallen down, Accusecl 1

Prern Singh inflicted a da[arblow on the left sicle of the neck of the deceased
while Accused 2 Deepinder Singh inflictecl a ganclasi-blow on his left knee.
The abovenamed [wo eyewimesses raised alarln whercupon lhe two accused
ran away wilh lheir weapons. The villagers then gathered there. The deceasecl
was taken in a tractor-trolley to Civil Dispensary, Haryana where Dr Chanan
Lal, PW 5, after exatnining the deceased, declarecl hirn cleacl. The doctor then
senf an intimat"ion a[ abou[ 9.30 p.m. t"o Police Station Haryana which is
sta[ed to be at a distance of abou[ 200 yarris from the hospical,

4" The further case of lhe plosecution is t-hat thereafter leaving the deacl
body of the deceased in the hospital in the care of sarclara Singh, pw 7,
Mohan Singh, PW 6, while proceecling to Police Stacion Haryana for mzrkilg
a repoft, met on the way, ASI santokh singh, pw 10. A report of the incicleru
was lodged with him (marked as Ext. PN) ar 10.30 p.m. Ir is noc disputed thac
the forrnal fu'st infonnation report Ext. pN, under Sections 3oz/34 of the
Indian Penal code was registered at the poiice station at 10.30 p.rn. on 2g-6-
1990 by ASI Ninnal singh. special report of the FIR was conveyed to the
Magistrate at Hoshiarpur through Head conscable Kapur singh, pw 4 on29-
6-1990 aL 4.45 a.n.

5. Santokh Singh, ASI, PW 10 unclert"ook [he invesrigation of the crine.
After preparing inquest memo Ext. PC, the investigating officer inspected the
spot and seized bloodstained earth from near [he court"yartl of Atrna Singh, A
pair of chappalsExlP-7/7-2 of the deceasecl which was {ounil lying near the
spot at the place shown in the site plan Ext. PT was seizccl.

6. Autopsy on rhe dead body of the clcceasecl was conducted by Dr
Avinash sood, PW 1 ar civil Hospital, Floshiarpur ar 12 noon on 29-6-1990.
The doctor found the following ante-mortern injurics on the person of the
deceased, which according to hirn were sulTicient in the ordinary course o['
nature, [o cause his death:

"1. A spindle-shaped incised wouncl with invertecl margins measuring
6.3 crn on [he nape of neck on its left, laterally. Unclerl5zing muscles and
maior blood vessels cu[. The wound start-ed 2 crn away from rnidline
towards left, laterally.

2. A continuous wound on the right-hancl fingers. The wouncl was
incised in nature wirh inverted margins ancl unclerlying musclcs cut and
the bones of all the fingers exposed as if in gripping a sharp weapon.

3. An incised wound with inverted margins size 2 x 1 cm over the lef[
knee joint superiority. The wound was skin-cleep."
7. The further case of [he prcsecution is that the two accused rnade an

extra-iudicial confession to Puran singh, pw B, Larnbardar.of the village
when they contacted hirn on 30-6-1990 ancl soughr his help for their
production before the police. It is stated [hat the Larnbardar instiucted thern
lo contact hirn on [he next day. The accused conlactecl him much t|ereafter
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on 6-"/-1990 and they were then produced before ASI santokh singh who
al.I'esLcd theut.

8. It is also the case of the prosecution tha[ on the <lisclosure statements
of the two accused, the allegecl weapons used, descrjbed as d,ar:ar Ext. p-6
and gandasf Ext. P-5, were recovered and seized after cligging out the earth
frorn the corlter of the tubewell roorn.

9. Accused 2 Deepinder Singh abiured his guilt and srared that he had
been falsely implicated, Prem Singh, Accusecl 1, however, after the irjal, in
his examination under Section 313 of Lhe Cocle of Crirninal Procedure took
the following specific defence which reads as under:

'A[tua Singh does not live in the village. The compouncl of his house
is open. I was sitting on a cot in his cornpound. Ravinder singh armed
with takua, Amarjeet Singh, son of Sar-dara Singh, arrned wifi a dang,
calne there and attacked lne and caused injurles. I raised alarm.
Neighbours came and inflicted injuries on Ravinder Singh in order to
lescue me finm Ravinder singh. I went to civil Dispensary, Haryana and
got myself rnedically exarnined. Dr Charnan Lal informed the police. ASI
santokh singh calne to the hospital and I infonned hirn of the
occurfence. He arresled me and took me to the police station, detained
till 5-7- 1990 and frarned rne in [he case. Mohan singh does not reside in
village Bassi umar Khan. Sardara singh is inirnicar to me and the
rnernbers of my family,"
10. Dr charnan Lal, PW 5 had rnedically examined accused prern singh

on 28-6-1990 ar 9.45 p.rn. and found the following four injuries on his
person:

""1. An incised wound 3.5 cm x 0.25 cln x rnuscle-deep present on rhe
inner aspect of the right thurnb. I[ was lying obliquely. upper end was 5
crn frorn the tip of the thurnb. Fresh bleeding fiom Lhe wouncl was
presenl".

2. An abrasion 2 ctn in length x linear present on the pahnar aspect of
the right hand,2 crn in front of Injury 1.

3. An abrasion 2 crn in length x linear present on the back of ring
finger lying obliquely and in the middle of the finger of left hand.

4. An abrasion 2 cm x linear lying on the back of ring finger of left
hand,2 cm below Injury 3."
11. The tr-ial court believed the eyewitnesses' account given by Mohan

singh, Pw 6 and sardala singh, Pw 7. Ir also relied on the evidence of
extra-judicial confession rnade to Puran singh, pw B. The rrial court,
however, doubted che genuineness of ilre recovery of che weapons. After
appreciating the evidence on record by its judgment dated 6-I2-t99t the trial
court convicted Prern Singh, Accused 1 under Section 302 IpC and sentenced
hirn to life imprisonmcnt. Dccpinder Singh, Accused 2 was convictcd under
Section 302 with the aid of Section 34 IPC and was also sentencecl to life
irnprisonment.
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12. The High Court in appeal, however, acquitted the accused. On the
question of alleged rnotive, the High court found that civil litigarion was
against Mohan singh, Pw 6 and not against his son deceased Ravinder
Singh. In its opinion, the case of the prosccution is highly irnprobable chat the
deceased alone was at[acked, and Mohan Singh against whom the accusecl
had actual grudge, was allowed to go unhurt.

13. The High courr found thar rhe enrries in the opD register of the
hospital, where the dead body is alleged [o have been carried by the two
alleged eyewitnesses, contains interpolation. There was a subsequen[
inserlion of entry of dead body ol the deceased in the register. The said
lampering with rhe hospital record indicatcs that falsc evidence was created
[o prcve the presence of the two alleged eyewitnesses at the time of the
incident. The High Court also found that evidence of recovery of the alleged
weapons made on 6-l-1990 was a fabrication as was also found by the trial
court.

14. The High courr totally discarded rhe alleged exrra-juclicial
confessions rnade to Puran singh, Pw 8. It is held that there was no
possibility of the accused reposing any confidence in puran Singh, the
Larnbardar of the village and confessing their involvement before hirn. The
conduct of Puran singh is also unnatural. on such alleged confession he
inscructed them to contact him the nex[ day bur che accused contacted hirn on
6-l-1990 on which date they were fonnally ar-rested. The High Court
observed that Puran singh is Lambardar of the village and being in close
con[act with rhe police has been se[ up as a witness l-o prove a false
extra-.judicial confession.

15. The High cour[ came to the conclusion that there is unexprained
delay in lodging tlte trIR. The High Court fcrund tha[ the FIR. was anretimecl.
Kapur Singh, Head Constable in thar regard was disbelieved. His explanation
that he lefr Folice Station Haryana on a motorcycle at 12.00 in the rnidnight
but could no[ carry the report to the Judicial Magistrate the same nighr
because his rnotorcycle developed some problern on the way, has been
disbelieved. The explanation for further delay, by stating that the Magistrare
was asleep has also been found by t"he High Court to be false. The conduct of
the police constable is held to be contrary to the provisions of the punjab
Police Manual which contains instruct"ions how FIRs are to be promptly re-
corded and reported to the Magistrate.

16. The High Court also came to the conclusion that the two
eyewitnesses Mohan singh, Pw 6 and sardara singh, Pw 7 have been falsely
set. up to depose that they had acnrally witnessed che assault made by the
accused. The High court has recorded rnore than <lne reason t<l r-ejcct the
testimony of the alleged eyewitnesses. It is observed thar if one of the
accused had a serious grudge against Mohan Singh, Pw 6 who was present"
on the spot", instead of atcacking him, there was no cause to open alt-ack on his
son, the deceased. According to the High court, the conduc[ of the alleged.
eyewitnesses is highly unna[ural so also of the deceased. when sucldenly
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a[[acked the deceased did not lurn towards the eyewitnesses for hetp. The two
eyewitnesses did no[ intervene, render any help or raise a l]ue and cry to
attract the villagers. If che incident took place near the village in the a
courl"yard of Atma singh, independent witnesses could have been examined
fiom the village. The version of the eyewitnesses that they hacl canied the
cleceasecl in injurecl conclirion to the hospital has been clisbelievecl because
there was no recovery and seizure of any blooclsrained clothes of the
eyewi[nesses. The investigating party also did no[ collect any bloodstained
earlh frorn the place where l"he accused are allegecl to have lirst openecl the b
attack and inflicted injuries on the deceased.

_ 17- Keeping all the above evidence ancl circurlstances irr view, the High
Court acquitted both the accused.

18. We have heard iearned counsel appearing for the complainant Mohal
Singh and leamed counsel appearing for the State of Punjab. On beSalf of rhe
appellanc, the judgment of acquictal passed by the High cour[ has been c
assailed and criticized severely on several grounds. It is arguccl that as the
deceased was walking ahead of the eyewitnesses, it was not possible for the
accused to have opened attack on the eyewitnesses. It is subinitted that after
receiving a blow the deceased, as a natural response ran away for his life. It
was not necessary for hirn to have tumed for help towards the cyewitnesses.
For non-rccovery of bloodstained earth from che ptace wherc rfr" utm"f.-*ur d
first opened, it is submitted that the place rnight have been trarnpled by cattle
to leave no trace of blood. So far as non-examination of independent
wiLnesses is concerned, it is stated thal it is only after the attack was over that
fhe villagers rushed to the spot on healing an alarm raised by the
eyewitnesses. The learned counsel also severely criticizecl the reasoling of
the High court that the ch.altpals of the <ieceasecl were found near the e

courl"yard of Atma Singh when they would have been left by tl-re deceased at
the place whele he was firs[ al"tacked. On the cluesticln of unexplained delay
in reporting the FIR to the Magistrate, i[ is submitted thac the explanation
given by the Head Constable Kapur Singh that his vehicle hacl cleveloped
spaft plug problern, on [he way to the Magistrate, ought ro havc b-een t
believed. on the o[her reasoning of the High cour[ Lhat as the deccased had t

died imrnediately after che assault, there was no reason to cany his body to
the hospital, it is urged that it was natural fol the farher [o have carried the
body to the hospital, as he would not have known that there coulcl have been
no chance of revival of the life of his son. It is also argued tha[ it was not
necessary for the plosecution to explain the injuries founcl on the person of athe accused Prern singh as they were very rninor or superficial injur-ies and Y

according t"o the doctor would have been even self-inflicted.
19, on behalf of the complainant in the appeal, the learned counsel laid

tnuch etlphasis on the statement of accusecl Prem Singh in his exanination
under Section 313 CrPC wherein he adrnitted the incident to have taken place
in the compound of Atma Singh. It is argued that the accused took a false h
plea that the deceased and one Amarjeet singh, s/o pw 7 sarclara singh had
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attacked hirn whereupon lhe villagers rushed to his help and caused injuries
[o the deceased. On behalf of the colnplainant, learnecl counsel further argues
Lhat the High Court having rejec[ed the defencc version of accused prern
singh made by him in his statement undet sec[ion 313 of the code of
Crirninal Procedure, ought to have held that st.ory of assault by the villagers
was false. On his owrt defence plea the accusecl Mohan Singh had exceedecl
rhe right of private defence naking him liable to be convictecl and sentencecl
under Section 304IPC.

20. As against Accused 2 Deepinder singh, it is argued that since he
accotlpanied Accused 1 Prern Singh and participated wich hirn in assaulting
the deceased he should have been convictecl undel Section 302 or 304 with
the aid of Section 34 IPC.

21" we have heard learned counsel appearing for Deepincler singh. It is
argued that there was no motive nor is therc evidence against him for his
conviction with the aid of Section 34 IPC. Accused 2 Deepinder Singh has
been attributed to have caused one injury which is found to be only
skin-deep. He did not cause any iniury on any vital part of the body of the
deceased.

22. The evidence of extra-judicial confession and recovery of weapons
was rightly rejecred by the High court. Therc was no other evidence to hold
that Decpinder Singh had cornmon intention with the co-accused Prern Singh
t.o cotnmil" murder. It is subrnitted that Accused 2 has rightly been acquitted
on iustifiable reasons. He has by this time alread,y suffered irnprisonrnent for
six months during trial and after his conviction.

23. Having gone through the evidence on record and considering the
submissions made by the iearncd counsel, we have come to the colclusion
that there is no case rnade out for this Court to interfer.c with the iudgmenc of
acquictal passed by thc High court. At sorne places, in the impugned
judgrnent of acquittal the reasoning of the High court may not be sound but
on weighing the [otal evidence on record, in our consiclerecl opinion, the High
Courl" comrnimed no error in acquirting both [he accused. There are several
infinnities in the prosecution case. The eviclence of the alleged eyewitnesses
does not inspire confidence. Ac about B o'clock in the night, fheir version is
that they were following the deceased on the way [o thc village. Their
subsequent conduct in not intervening in the attack or rushing [o the village
for help is unnatural. Their tes[in]ony has rlghtty been founcl unreliable. The
entry in the register of the Outdoor Patients Departrnent of the hospital has
been found to have been tampered which supports the defence case that only
in order to prove [he presence of the [wo eyewitnesses, interpolations were
made in che hospital records. The detay in recording of FIR has been
explained on lame excuses such as the Head Constable carrying the report to
the Magistrate was held up because of the breahdown of his rlotorcycle and
the Magistra[e was asleep when he contact-ed him at his residence. These
circurnstances clezu'ly indicate that there was no prornpt lodging <l[ the report_
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of the incident by the two witnesses Pw 6 and pw 7. Hence their presence at
the alleged dace and time of incident is highly cloubtful.

24" The prosecution is guilty of fabricating farse cvidence of
extra-judicial confession and recovery of the weapons used by the accusecl.
So far as Deepinder singh, Accused 2 is concerned, he has been falsely
irnplicated. He had no motive of cornrnitting rnurder of the deceased. He is
alleged to have caused one simple iniury to the deceased. There is no
evidence why he should join the co-accused in opening a brutal attack on the
deceased. The defence plea taken by hirn that he was falsely implicarerl
because of some pending civil dispute with pw 7 sardara singh conieming
use of a path, appears to be plausible.

25. To seek conviction of Accused 1 Prem singh, much ernphasis has
been laid on his inculpatory sta[ement given under Section 313 of the Code
of Crirninal Procedure, This algulnent advanced on behalf of the cornplainant
deserves some serious consideration.

26. By a careful reading of the statemenf of Accused I prem singh
(rcproduced above) which is recorded during his examination under Section
313 crPC his defence plea has to be appreciated. According to hirn, when he
was sitting on a cot in the open compound of Atrna singh, the deceased
anned with takua and Arnar Singh (son of Sardala Singh, pw 7) anled wich
a dang came there and at[acked hirn causing hirn injuries. on his raising
alann, neighbours rushed and inflicted injuries on the deceased to save the
accused. Thereafter, Prern singh went to civil Dispensary, Haryana and got
hirnself examined by Dr Chaman I-al. In the above statenrent of accused
Prem Singh given under Section 313, the inculpatory part is his aclmission of
an incident of assault on the deceased in his presence in the compound, of rhe
house of A[ma Singh. The accused has categorically cleniecl to have armckerl
the deceased or caused hirn any injuries. His specific def'ence plea is that in
<lrder lo save hitn, villagers li'orn the neighbourhood rushecl and assaulted the
deceased.

27. The sta[emenl made in defence by the accused under section 313
CrPC can certainly be taken aid of to lend credence to the evi<lence lecl5y the
prosecution, but only a part of such staternent under Section 313 of the Cocle
of Criminal Procedure cannot be rnade the sole basis of his conviction. The
law on che subjecc is ahnost settled that statement under Section 313 CrpC of
the accused can either be relied in whole or in part. It rnay also be possible to
rely on the inculpatory part of his stalement if the exculpa[ory parc is founcl to
be faise on [he basis of [he evidence led by the prosecution. See Nishi. Karzt
.Iha v. State of Biharl: (SCC pp. 357-58 , para 23)

"23, rn this case [he exculpatol'y part of the statement in Exhibit" 6 is
noc onlSr inherently improbable but is contradicted by the other evidence.
According to this staternen[, the injury which the appellant received was
caused by the appellant's attempt to cat"ch hold of the hand of Lal Mohan
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Shanla to prevent the attack on the vict"im. This was contl'adic[ed by the
statement of the accused himself under Section 342 CIPC to the effec[
that he had received the iniury in a scuffle with a herdsman. The injury
found on his body when he was exarrined by the doctor on 13-10-1961
negatives both these versions. Neither of these versions accoutlts for the
profuse bleeding which led to his washing his clot"hes and having a barh
in River Patro, the amount of bleeding and the washing of the bloodstains
being so considerable as to attract the attention of Ram Kishore pandey,
PW 17 and asking him about the cause thereof. Thc bleeding was no[ a
simple one as his cloches all got stained with blood as also his books, his
exercise book and his belt and slrcles. More [han that the knife which was
discovered on his person was found to have been stained with blood.
according to the t'eport of the Chemical Exarniner. According to the post-
nortern report this knife could have been the cause of the injuries on the
victinr. ht circumstances like these th.ere being enough evidence to reject
the exculpatory part of the statement o.f th.e appellarzt in Exhibit 6 the
High Court had acted fightly it't acceptirzg the i,ncu,lpatory part. arzcl.
pi.ercirzg the sarue with the other evidence to conxe I.o Ihe conclusiort t.hat
the apltellant was the person rcsporzsible for the crin.Le."

(ernphasis supplied)
28. In the case in hand, we have agreed wich fhe conclusion of the High

Courl that the prosecution has failed to prove the genesis of the crjrne and the
nature of the incident. The version of the alleged eyewit"nesses, the evidence
of extra-judicial confession and recoveries of weapons have been found to be
untrustwor[hy.

29. The statement of Accusi:d 1 Prem singh recorded in his examination
under Section 313 crPC constitutes his defence plea. He staled that he was
attacked by the deceased along wiLh his associate whercupon the villagcrs
rushed and caused injuries t<t the deceased. The evidence 1ed by the
prosecution having been rejected by this Cour'[, l"he defence se[ up by accused
Prem Singh cannot be discarded as wholly improbable.

30. The statelnent of the accused under Section 313 CI'PC is not a
substantive piece of evidence. It can be used for appreciating evidence lecl by
the prosecucion co accep[ or rejecl" it. It is, however, no[ a subs[irute for the
evidence of the prosecution. As held in the case of Nish.i Karzt:l by this Court,
if the exculpatory part of his staternent is found to be false and the eviclence
led by the prosecution is reliable, the inculpatory part of his statement can be
taken aid of to lend assurance to the evidence of the prosecu[ion. If the
prosecution evidence does not inspire confidence to sust-ain [he convict-ion of
the accused, the inculpatory part of his sta[ement under Section 313 CrpC
cannot be made lhe sole basis of his conviction.

31. In the present case, Lhe exculpatory part of the sl_atement of the
accused under Section 313 CrPC in which hc stated that he was attacked b5u

lhe deceased and his associate, whereupon the villagers rushed for his help
and inflicted iniuries on lhe deceased, cannot be outright rejectecl as false.
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The inculpatory part" of his statement under Seccion 313 CrpC, therefore, to
the extent of admission of his prcsence in rhe colnpound of Atma Singh when
the deceased was attacked, cannot form Lhe sole basis of his convicticiir.

32. The altelnative submission made by the leamed counsel o1 behalf of
the cornplainant that on the basis of the statement of the accused prern Singh
under Section 313 Cr?C, he is liable to be convicted for exceeding his rig*ht
of pdvate defence under section 304 lpc, cannot be accepced for the reasons
men[ioned above.

33" so far as case againsl [he co-accusecl Deepinder singh is concerned,
since we have not relied on the evidence of the prcsecution that the two
co-accused had made a ioint assault on the deceasecl, he cannol. be convicted
under section 302 with the aid of secrion 34 lpc fbr his alleged common
inten[ion with che co*accused prem Singh.

34. we [hus, find no grouncl to interfere with the verdict of acquitrai
passed by the High court in favour of both the accused. In the tcsuit, *e
dismiss both the appeals. Bail bonds furnished by the respondent-accusecl are
discharged.
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(2002) 10 Supreme Court Cases246
(BEFORE S.N. pHUTaNAND B.N. Acnawal, JJ.)

I{ARYANA STATE EI.ECTRICITY BOARD Appellanr;
Versus

KRISHNA DEVI Respo'clent.
Civil Appeal No. 6304 of 1995, decided on March lg,2002

Service tr,aw * Compassionate appoinLment 
- Object of, and condition

prece-clent for grant of - 
'['he main otr.iect of granting compassionate

appo_intment, held, is to provide imrnecliate relief toihe decEasecl ernployee's
{arnily 

- Moreover, such appointment cannot be granted i1 the abieple of
rules or instructions issued by the Goverrunent or: any public auflrority 

-frence, where at the tirne of death of a work-charged^ernployee of StateIllectricity Board there was no rule or scheme for sucli appoinhnent,
alurough such a scheme rvas frarnecl about one year lat6ri and flre
application seeking compassionate appointment of ttre cleceasedls son was
rnade still seven long years laterl helcl, High Court erred in directilg the
Board to give employment to the deceased'sion
Appeal allowed H-M/CFLNST/26614/SL

ORopR
1. In this appeal,- by special leave, appellant Haryana state Electriciry

Board (hereinafter referred to as rhe Board) has irnpugned the juclgrnent of
the Punjab and Haryana High court dated.2r-g-19b4-passed in civil wrjt
Petition No. 4112 of 1994.

2' The writ petition was filecl by the wife of one sunder Dass, who was
working as a "work-charged T-mate" under the appeltan[. sunder Dass died

d

f

g

h



ONLINE

@ SCC Online Web Edition, @ 2025 EBC Pubtishing Pvt. Ltd.
Page 1 Friday, July 18,2025
Printed For: Mr. M A NIYAZI
SCC Online Web Edition: https://www.scconlirre.com
TruePrintrM source: Supreme Court Cases, @ 2025 Eastern Book Company. The text ofthis version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D,B.
Modak, (2008) 1 SCC 1 paras 6'1 , 62 & 63.

e n

a

b

DEHAL SINGH v. STAIE OIr H.P.

(2010) 9 Suprenre Court Cases 85

(BtlronE II.S. BEr_rr AND C.K. PRzrsan, JJ-)

Crirninal Appeal No. 1215 of 2005 |

85

DEIIAL SINGIf Appellant;

Versu.g

STATE OF IIIMACI-IAL PRADESI_I Respondent.

Wirh
Crirninal Appeal No. 1216 of 2005

DINtrSI{ KTJMAI{ Appellant;

Versus

STATI] OF IIIMACI-IAL PRADESI-I Respondenr.

Crirninal Appeals No. 1215 of 2005 with No. 1216 of 2OO5,
decided on August 3 1, 2010

A. Narcotic Drugs and Psychotropic Substances Act, 1985 
- S. 50 -Requirements 

- when attracted - whether conrplied with - otficer
giving option to accused to be searchecl before a gazeffed officer or nearest
Magistrate but theS' were not apprised of their right to be searched in saidnlanner Efl'ect Giving said option, helcl, is tantamount to
comrnunication of the right 

- Therefore S. 50 was compliecl rvith - But as
search rvas conducted only of vehicle and not person of accusecl, even giving
of said option rvas not required (paras 167o ZIj

B. Narcotic Drugs ancl Psychotropic Substances Act, 1985 - S" 50 -Scarch, when attracts provisions of - Search in policc station pot lbr
nar"cotic drugs ancl psychotropic substances but for purpose of fincling out
articlcs possessed by accused before lodging thenr in lock-up 

- If sucll
search attractcd S. 50 (Fara 18)

Dilip v. Srare of M.P., (2OO'7) 1 SCC 450 : (2O07) 1 SCC (Cr.i) 37'/, referred. ro

C. Narcotic f)rugs ancl Psychotropic Substances Act, 1985 
- Ss. 35, 54

and 20 - Prcsumption of conscious possession 
- whether rebuttccl .-

Accusecl travelling in private car rvith a known co-accused, in his s" 313
CrPC statcment trying to rebut presumption by stating that he was simply a
passenger unconnected with contraband seized i.e. he had just tahen arrlift,
- I':Ie not examining said co-accusecl pcrson uncler s. 31s crpc nor
producing any other evidence in support of his plea 

- Noticing fact of
vehiclc concerned bcing a private car (as distinguishcd fronr a public
transport vehicle) and there being no aclmissible eviclence, plea rejectcd -Thercfbre, presumption of conscious posscssion not rebuttecl and cbnviction
of appellants uncler S. 20, helcl, justiflred (paras 24 and 23)

Ma.dan ktl v. State o.f ILP., (2003)'7 SCC 465 : 2003 SCC (Cr1) 1664,followed
D. criminal Procedure code, 197s - ss. 313 ancl 315 - Relative

evidentiary value of staterrrents under', conrpared - As S. 313 statcment is
recordecl without administering oath and rvithout rvitness being

'i Fi'om the.Iudgment and Ordel dared 18-10-2004 of the I{igh Court of I-Iirrachal Praclesh at
Shirnla in Crl. A. No. 603 of 2003
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cross-exanlined same, held, cannot be treated as evidence uncler S. 3,
Evidence Act - tr]ut if an accused is examincd under S. 315, said statenrent,
lrelcl, relevant - Eviclcnce Act, 1872 - s" 3 - flviclence - Ambit (Fara 23)

Maclan ktl v. State of H.P., (2003) 7 SCC 465 : 2003 SCC (Cri) 1664, rclied on
E. Narcotic f)rugs and Psychotropic Substances Act, 1985 - S. 52-A -Discrepancy in weight of contraband taken in laboratory with rveight tahen

by officer nlaking seizure - When not fatal to prosecution caie - 
(1)

Discrepancy being only 15 gnr, (2) groccry shop rveighing nrachinc being
used by officer to weigh seizecl sanrple, ancl (3) there being no other
infirmity on part of prosecution 

- Saicl discreparlcy, laelcl, is not sigxrificant
enouglr to afTcct prosecution case (Paras 12 to 14)

Noor Aga v. Srate of Punjab, (2008) i6 SCC 417 : (2010) 3 SCC (Cri) 748; Ra.jeslt
Jagd.a.nzba Ava.sthi v. State of Goa, (2005) 9 SCC 773 : (2006) 1 SCC (Cri) l5O,
clistinguislzed orz fact s

Appeals dismissed SS-D/46703/CR
Advocates who appeared in this case :

P.S. Mishra and Nagendra, Rai, Senior Advocates (J.S. Bhasiu, D.K. Pandey, Upendra
Mishra, T. Mahipal, Shantanu Sagar', Smarhar Singh, J.S. Bhasin, S. Chanclra
Shekhar: and Natesh K. Shatrna, Advocates) fol the appearing parties.

Chronoktgical list ofcases cited on page(s)
1. (2008) 16 SCC 417 : (2010) 3 SCC (Cri) 748, Noor Aga v. Stare of punjab 88b-c,

89d-e,89g-lt
2. (2OO7) l SCC450:(2007) l SCC(Cri) 377,Dilipv.Stateof M.p. 9La,9tg
3. (2005) 9 SCC773 : (2006) 1 SCC (Cri) 15O, Rajesh lagdantba Avasthi v.

State of Goa 88e,9ob-c
4. (2OO3) 7 SCC 465 : 2003 SCC (Cri) 1664, Mad.an Lal v , Stare o.f H.p. 93b

The Judgment of the Court was delivered by
C.K. FnasAD, J"- Both the appeals alise out of the same judgment and

as such they were heard together and are being disposed of by this conrrnon
judgment.

2.'I'he case unfolded by the plosecution and accepted by both the courts
i.e. the trial and the appellate courts is that on 18-10-2OO2 at 9,20 a.m. pW
16, Brijesh Sood, Station I-Iouse Offi.cer, Police Station Sundelnagar along
with PW B, Madan Lal, Assistant Sub-Inspector of Police and other police
personnel were present for a routine check at Lalit Chowl< at Sundernagar in
the district of Mandi. Brijesh Sood received a secret infornation that a car'
bearing Registlation No. IIP 34 7700 is coming from Mandi side in which
two persons al'e carrying huge quantity of "charas". The afor:esaid
infolrnation was reduced into wdting and intimation to the said effect was
sent to the Additional Superintendent of Police, Mandi.

3. At about 10 a.m., one Mamti Esteem car bearing Registration No. Hp
341700 cane from Mandi side which was stopped by PW 16 Brijesh sood
and he found two persons sitting in the car, including the driver. Briiesh Sood
rnade enquiry from the person who was driving the car and he disclosed his
nalne as Dehal Singh (the appellant in Criminal Appeal No. 1215 of 2005)
and the othel person sitting on the front seat by the side of the driver seat
disclosed his name as Dinesh Kurnar, resident of Goa (the appellant in
Criminal Appeal No. 1216 of 2005). Brijesh sood gave option in wliting to
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the accused persons, whether they want to give personal search or search of
the vehicle before a Magistrate ol a gazetted officer. Both the appellants gave
their consent fol being searched by hirn. Accordingly pw 16 Erijesh Sood
searched the car and.luggage lying insicle the car but nothing inci-irninating
was found either in the car or the luggage. A nechanic was c;Iled by pw 3I
Churamani, who opened the shields of the windows/doors when packets of
brown colour were found concealed between the shields and doori wrapped
with black and red adhesive tape. on opening the packets, "charas', in^tne
shape of stick and chappatis was detected. Churarnani was askecl by I'w 16
Brijesh Sood to bling weighing scale and weight. IIe brought the weighing
scale frorn the grocery shop of Pw 5, Rarn Lal and on weighrnent zl l<g soo
grn of charas was found. 1wo samples of 50 gm each were taken out after
mixing the entire charas. It was duly sealed.

4. Appellant Dehal Singh ploduced the registration certificate along with
driving licence and other papers concelning the vehicle. The appellanis and
seized charas along with the samples were taken to the police itution where
the personal search of the appellants was conducted. the samples of the
charas and other articles recovered flom the pelsonal search of the appellants
wer:e deposited with Pw 8, Additional Malkhana Head Constable, Raiinder
Kutnar for safe custody. A first information report was thereafter drawn and a
special report sent to the Superintendent of police. pw g Rajinder Kumar
sent one parcel of the sample to the chemical exarniner, who in his report
opined that it contained charas. After usual investigation charge-sheet was
submitted against the two appellants and ultimately they were put on trial.
They pleaded not guilty and clairned to be triecl,

5. The prosecution in suppor:t of its case has alr together examined 16
witnesses, besides various other documentar-y eviclence *as also brought on
record" In their statements, undel Section 313 of the Code of Criminal
Procedure the appellants pleaded false implication and both of them have
stated that the appellant Dinesh Kumar had taken lift in the car fi'om Kullu to
Delhi.

_ 
6" On appreciation of the evidence the tlial court held both the appellants

guilty under Section 20 of the Narcotic Drugs and psychotropic SuTstances
Act, 1985 and sentenced them to undergo ligorous impi-isonrn6nt for a period
of 10 years each and to pay a fine of <1,00,000 each and in default of
payment of fine to suffer rigolous implisonment for a further period of four
years.

- 
7. lhe appellants preferred separate appears against the judgrnent and

order of conviction and sentence and the I{igh Cout of Himaclial Fradesh by
i_t9 comrrrgn judgment dated 18-10-2004 passed in Criminal Appeals Nos.
600 and 603 of 2003 dismissed both the appeals. Borh the appeiiants assail
the aforesaid order by grant of special leave to appeal.

8. Mr Nagendra Rai, learned senior counsel appears on behalf of the
appellant in Criminal Appeal No. 1215 of 2005, whereas the appellant in
c}:iminal Appeal No. 1216 of 2005 is represented by N4r p,s. Mishra, learned
Senior Counsel.
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9" Ml Rai subrnits that according to the prosecution two sampres of 50
gn each were taken and sent to the lblensic science labolatory lor
examination, but net weight of the sample received in the laboratory was a
65.5606 grn. This discrepancy in weight of sample, in the subnrission of Mr
Rai, casts serious doubt on the credibility of the prosecution case ancl this is
enough to reject the case of the prosecution. Credibility ol the recovery
proceedings, in his submission, is eroded if the quantity found by the analyst
is more than the quantity sealed and sent to hirn.

10" Nlh Rai points out that taking into consideration the disclepancy in b
the weight of the samples at the tirne when it was taken ancl in the la6oratoly,
this Court in Noor Ago v. St:ate of Plutjabr held the case of the prosecution to
be not tmstworthy. Our attention has been drawn to para 97 of the judgr"nent
which reads as follows: (SCC p. a6a)

"97. The fate of these samples is not disputed. Although two of them
were kept in the malkhana along with the bulk, but were not produced. c
No explanation has been offered in this regard. So fal as the third sample,
which allegedly was sent to the Central Forensic Science Laboratory,
New Delhi is concerned, if stands adrnitted that the discrepancies in the
docurnentary evidence available have appeared before the court, namely:

(i) wlzile origina.l weigltt of tlrc sa.mple wcts 5 gnx, as ettidencecr
by Exts. PB, PC and the lit,ter'accontpanying Ext. 

"pn, 
ilrc weight of d

the sannple in tlte laboratory wa.s recordecl as B.7 gm.
(ll) Initially, the colour of the sample as recorded was brown, but

as per the chernical exarnination report, the colour of powder was
recorded as white." (underlining* is ours)

1,L" Reliance has also been placed on a decision of this Court in Rctjesh e
Ja.gcla.rnba. Avastld v. sta.te of Goa.2 and our attention has been drawn to para
14 of the judgn-rent which reacls as follows: (SCC pp. 7j'/-jB)

"14. We do not find it possible to uphold this finciing of the Iligh
conrt. The appellant was chalged of having been found in possession ol
charas weighing 180.70 gm. The charas recoveled from him was packecl
and sealed in two envelopes. when the said envelopes were openecl in the f
Iaboratory by the Junior scientific officer', Pw 1, he found the quantity
to be different. While in one envelope the diff-erence was only nrinimal,
in the other the difference in weight was significant. The Fligh court
itself found that it could not be described as a nere minor discrepancy.
Learned counsel rightly submitted before us that the Fligh Court was not
iustified in upholding the conviction of the appellant on the basis of what g
was recovered only from envelope A ignoring the quantity of charas -
found in envelope B. This is because there was only one search and
seizuLe, and whatever was recoveLed from the appellant was packed in
two envelopes. The credibility of the recovery proceeding is considelably

1 (2008) 16 SCC 417
* Ed,: Helein italicised.
2 (2005)9 SCC'/73: (2006) 1 sCC (Cri) 1s0
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eroded if it is found that the quantity actually found by pw 1 was less
than the quantity sealed and sent to hirn. As he dghtly cnphasisecl, the
question was not how tnuch was seized, t-rut whethel thele was an actual
seizure, and whethel what was seized was really sent 1or chernical
analysis to PW 1. The prosecution has not been able to explain this
discrepancy and, therelore, it renders the case of the prosecution
doubtful."
12" We do not find any substance in the subrnission of Ml Rai and the

decisions relied on are clearly distinguishable. The vehicle was intercepted
and searched on a highway and it has come in the evidence of PW 16 Blijesh
Sood that he had sent PW 3 churamani to bring weighing scale ancl welght
from the grocery shop of PW 5 Ram f,al. Fr-om the evidence of pW 3
churamani and PW 5 Ram Lal, the grocery shop owner it is evident that the
weighing scale and the weight carne frorn the grocery shop. It is cornrnon
knowledge that the weighing scale and the weight kept in the grocery shop
are nof of such standald which can weigh articles witl-r great accuracy and
therefole difference of 15 gnr in weight, in the f acts and circurnstances of this
case, is not of rnuch significance. Sample was taken by a common weighing
scale and weight found in a grocery, shop, whereas the weight in the
laboratory was recorded with precision scale. T'his would be evident fron the
fact that the weight of the sanple recorded in the laboratoly was 65.5606 grn,
In this background, srnall difference in weight loses its signilicance, when
one finds no infirrnity in other part of the prosecution story.

13. Now refening to the decision of this Coult in Noor. Aga.r the
<lifference in the weight at the time of taking samples and at ihe lzrboratory
was considered material as in the said case the sample was taken by the
Customs officials at the airport and the Court carne to the conclusion that
weight was tal<en with a precisicln scale. Itrurther it is not only the cliscrepancy
in the weight which lecl this Coult to reject thc case of the prosecutiori but
hzrd taken into consideration several other cliscleptrncies to corne to the said
conclusion. This shall be evident from para 98 of the judgnent, which reads
as fbllows: (SCC p. a6a)

"9B. We are not oblivious of the fact that a slight difference in the
weight of the san-rple may not be held to be so crucial as to clisregard the
entire prosecution case as ordinarily an olllcer in a public place would
not be carrying a goocl scale with him. Ilere, however, thJ scenario is
different. The place of seizure was an airport. 'lhe oflicels carrying out
the search and seizure were front the Custonls Departrnent. They must be
having good scales with them as a marginal increase or crecrease of
quantity of imported articles whether contraband or otherwise rnay rnake
a huge difference under the Custons Act."
14. F'urther in Noor Ago ca,ser it has been observecl that cliscrepancy in

weight individually may not be fatal. Ir is apl to reproduce paras 119(3) hnd
(a) of the saidiudgment in this regard: (SCC p,41O)

"l19. Otr aforementioned findings tray be summarised as lbllows:
1._2, :1. ri. :ii
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3. There are a large nurnbelof discrepancies in the treatrlent and

disposal of the physical evidence. There are contradictions in the
statenents of ollicial witnesses. Non-examination of independent a
witnesses and the nature of confession and the cilcumstances of the
Iecording of such conf-ession do not lead to the conclusion of the
appellant's guilt.

4. Finding on the discrepancies, although if individually
examined, may not be fatal to the case of the prosecution but if
cumulative view of the scenario is taken, the prosecution's case rnust b
be held to be lacking in credibility.',

_ L5. Now, we proceed to consider the decision of this cour-t in Rajeslt
Ja.gdctntba. At;a.stlri2 relied on by the appellants and find the same clJar:ly
distinguishable. In the said case on fact the Court found the recover!,
proceeding to be suspicious and further there was every possibility of the
seized substance being tampered. Those infirmities teA inii Court [o doubt c
the truthfulness of the prosecution case. This is evident fi'om para i5 of the
judgment which leads as follows: (SCC p.778)

"15, This is not all. we find frorn the eviclence of pw 4 thar he had
taken the seal frorn PSI Thorat and alter preparing the seizure report,
panchnama, etc. he car-ried both the packets to the police station and
handed over the packets as well as the ieal to InspectoiYadav. According d
to him on the next day, he tool< back the packetJ from the police statioil
and sent thern to PW 3 Manohar Joshi, Scientific Assistant in the Crirne
Branch, who folwarded tl-re same to pw 1 for chemiczrl analysis. In these
circutnstances, there is justification for the argument that since the seal as
well as the paclcets were in the custody of the same person, there was
every possibility of the seized substance being tampered with, and that is e
tle only hypotl"resis on which the discr-epancy in weight can be explained.
The least that can be said in the facts of the case is that ther"e is ser-ious
doubt about the tluthfulness of the prosecution case.',
16. N&'Rai, then subrnits thzrt though option was given to the appellant to

be searched before a gazetted officel or neirest Magiitrate but they were not t
apprised of their right to be searched in their -pr"r"n". and hence the I
procedure followed does not fuIfiI the requirement of Section 50 of the
Narcotic Drugs and Psychotropic Substances Act, 1985 (hereinafter- rel-errecl
to as "the Act"). I-Ie emphasised that the accused is not to be given an option
to be searched in the presence of the gazettecl officer ol the Magistr-ate but to
be apprised of his right to be searched in their presence. Accor-din.q to hirn
conveying option and apprising the right are disiinct. According to l]in, tlris g
does not satisfy the mandate of Section 50 of the Act and once iis violation is
established the search and seizure is rendered illegal ancl on this ground alone
the appellants' conviction is vitiated. I-Ie points out that the char-as was not
recovered from the possession of the appellants but frorn the vehicie, but
nonetheless the appellants were also searched and thus it was obligatory to 

hfollow the plovisions of Section 5O of the Act.
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L7. Mr Rai flnds suppor:t to the aforesaid submission from the decision of
this court in Dilip v. stat:e of M.P.3 and our attention has been drawn to para
16 of the judgrnent which reads as follows: (SCC p. aS6)

"16. In this case, the provisions of Section 50 might not have been
lequired to be complied with so far as the search of scooter is concernecl,
but, keeping in view the fact that the person of the appellants was also
searched, it was obligatory on the part of Pw l0 to comply with the said
provisions. It was not done."
18" Tl"re abovesaid submission of Mr Rai does not comnlend us at all. In

the present case the vehicle was searched and the charas was recoverecl from
the vehicle and the persons of the appellants were not searched. As the
recovery has been from the vehicle the provision of Section 50 of the Act, in
our opinion, was not required to be cornplied with. It is relevant her-e to
mention that the appellants were not searched at the place whele the vehicle
was intercepted and searched but after they were arrested, and brought to the
police station, their search was rnade to find out the alticles possessed by
thern befole lodging them in lock-up. Not only this, the prosecution has also
claimed compliance with Section 50 of the Act.

L9. section 50(1) of the Act, which is relevant for the pulpose, reads as
follows:

"50. Condition.s ttnder which search of persons shall be con.ductecl--(I)
When any, officer duly authorised under Section 42 is about to search any
person under the provisions of Section 41, Section 42 or Section 43, he shali,
if such person so requires, take such person without unnecessary delay to dre
nearest gazetted officer of any clf the departnents mentioned in Section 42
or to the nearest Magistrate""

Fron a plain leading of the aloresaid provision it is evident that it corues into
play only when search of a person other than vehicle, etc. is taken. Further
thc authorised officer is to apprise the person about to be searchecl to be taken
to thc nearest gazetted offlcer or to the Magistrate, if the person about to be
searched so requires. Such an option was given to the appellants ancl, in our
opinion, it is nothing but apprising them of their: r'ight. option to choose is
given to an accused when he has the right to choose. It is communication of
the right either to accept or reject. Therefore, in our opinion giving the
appellants option to be searched satisfi.e<l the requilernent of Section 50 of the
Act.

20" In Dilip3 r'elied on by the appellants the question which fell for
consideration was as to whether Section 50 of the Act if at all required to be
cornplied with and in the background of the fact that before search and
seizure of the contlaband from the scooter, personal search of the accused
was car-ried out, this Court held that it was so required. This would be evident
from para 12 of the judgment which reads as follows: (SCC p. a53)

"12. Before seizure of the contraband from the scooter, personal
search of the appellants had been carried out and, adrnittedly, even at that

3 (2oo'7) 1 SCC 450 : (20o7) 1 SCC (Cr-i) 377
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time the provisions of section 50 of the Act, although required in law,
had not been cornplied with."
21. In the present case, as observed earlier, the vehicle was searctred at

the first inst'ance and therefore there was no requirernent at all to inform the
appellants of their right to be searched in the presence of the gazetLed officer
or: Magistrate. Not only this, we have found that by giving option the
appellants were apprised of their right and therefore the plovision of Section
50 of the Act was fully complied with.

22. Mr P.s. Mishra, while adopting the subrnission advanced by Mr Rai,
has rnade an additional submission. He contencis that appellant Dinesh
Kurnar cannot be held to be in conscious possession of the charas as he had
taken lift in the vehicle and he was not aware of the fact thzrt charas was
being transported in the vehicle. In this connection he had referred to the
statements of the appellants recorded under Section 313 of the Code of
Criminal Procedure. Both of thern had specifically pleaded that this appellant
had taken lift in the car. According to Mr Mishra if this explanaiion is
accepted, this appellant deserves to be acquitted. we do not find any
substance in this submission of Mr Mishra.

23. Staternent under Section 313 of the Code of Crininal Procedure is
taken into consideration to appreciate the truthfulness or otherwise of the
case of the prosecution and it is not an evidence. Statement of an accused
under Section 313 of the Code of Criminal Procedure is recorded without
adrninistering oath and, therefore, the said statement cannot be treated as
evidence within the meaning of Section 3 of the llvidence Act. The appellants
have not chosen to examine any other witness to support this plca orr,l itr 

"asenone was available they were free to exarnine themselves in terrns of Section
315 of the Code of Criminal Procedure which, inter alia, provicles that a
pel'son accused of an offence is a competent witness of the defence and may
give evidence on oath in disploof of the chalges. There is reason not to treat
the statement under Section 313 of the Code of Crirninal Proceclure as
evidence as the accused cannot be cross-examined with reference to those
statements. However, when an accused appears as a witness in defence to
disprove the charge, his version can be tested by his cross-exalnination.
Therefbre, in our opinion the plea of the appellant Dinesh Kumar that he had
taken lift in the car is not fit to be accepted only on the basis of the
statements of the appellants under Section 313 of the Code of Criminal
Procedure.

24. Both the appellants have been found travelling in the car frorn which
charas was recovered and, therefore, they were in possession thereof. They
werc knowing eaoh other. They were not travelling in a public transpoit
vehicle. Distinction has to be made between the accused travelling by pubtic
transport vehicle and private vehicle. It needs no ernphasis that to bring the
offence within the rnischief of Section 20 of the Act possession has to be
conscious possession. Section 35 of the Act lecognises that once possession
is established the courf can presune that the accused had a culpable mental
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state, meaning thereby conscious possession. Further, the person who clairns
that he was not in conscious possession has to establish it. Presumption of

a conscious possession is further available under Section 54 of the Act, which
provides that the accused may be presuned to have corrxnitted the offence
unless he accounts for satisfactorily the possession of contraband.

25. The view which we have tal<en finds support fi:om a judgment of this
court in Ma.dan. Lctl. v. st.at:e of H.P.a wherein it has been held as follows:
(SCC p. 472, paras 26-27)

b "26. Once possession is established, the per:son who claims that it
was not a conscious possession has to establish it, because how he came
to be in possession is within his special knowledge. Section 35 of the Act
gives a statutory recognition of this position because of the presumption
available in law. Sirnilar is the position in tems of Section 54 where also

- presutnption is available to be drawn from possession of illicit articles.c'
27. In the factual scenario of the present case, not only possession

but conscious possession has been established. It has not been shown by
the appellant-accused that the possession was not conscious in the logical
backglound of Sections 35 and 54 of the Act."
26. Thus we do not find any rnerit in these appeals and they are

d disrnissed accordingly.

e

(2010) 9 Supreme Court Cases 93

(BEEonn P. SATr-TASIVAMAND DR. B.S. CnAUHAN, JJ.)
SAQUIB ABDUL I-IAMEED NACI{AN Appeltant;

Ver,sus

S'IAI-E OIr MAI-IAIIASHTI{A Respondenr.

Crirninal Appeals Nos. 419-21 of 2008.i with WP (Crl.) No. 128 of 2008
and SLP (Crl.) No. ... of 2010 (D. No. t7899 of 2008),

decided on August lI, 2010
A. Prevention of 'ferrorism Act, 2002 

- S. 32 - Conl'ession./Statement
of accused rccclrdcd undcr - Evidentiary value against other co-accuscal -Adnrissihility and extent t<l which can be u5s6l - Naujot sandh,u case, (200s)
11 SCC 600 clarifiecl that conf'ession/statement macle uncler S. 32 by accusecl
cannot be usecl as a piece of evidence for any purpose against other co-
accusecl - Such view reiterated - rmpugned order of Full Bench of rrigh
Court set asicle insofar as applicability bf confessional statement of accus[cl
under S. 32 against other co-accused was concernecl - Further clirections
issued - Constitution of India - Art. 141 (Paras 17,13,16 and 17)

state (NCT of Delhi) v. Naujot sandlzu, (2005) t 1 scc 600 : 2005 SCC (cri) r775, apptied

4 (2003) 7 SCC 46s :2003 SCC (Cri) i664
i- FroIn the Judgment and OrdeL'dated 5-11-2004 of the I{igh Court of Judicalule at Bo6bay in

Crl, WPs Nos. 1650, 1742 ancl983 of 2004.
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(20II) 4 Supreme Court Cases 786

(BEFORE P. SATHaSTvaMAND Dn. B.S. CuauuAN, JJ.)
ST'A:I'E OF MADFIYAPRADESH Appellant;

Versus

RAMESFI AND ANOTHER Respondenrs.

Criminal Appeal No. 1289 of 2005f , decided on March IB,201I
A. Penal Code, 1860 - Ss. 302 and 120-B - Murder of'husbancl by wil'c

ancl her paramour 
- Conviction r"estorecl 

- Cause of cleath, held, rvas
asphyxia as a result of throttling - R-2 with a false name, filecl an FIR that
her husband C diecl after falling rluring a spell of gidcliness 

- Another
complaint filed by PW 2 along with PW 1, daughter of deceasecl and R-2
agecl about 8 years, that both respondent-accused hacl murdered c - Trial
court came to conclusion that injurics lbuncl on person of deceasecl could
not have been received from a fall on the grouncl 

- Injuries lbuncl on his
body rvere founcl to be in consonance with deposition of Pw 1 - Trial court
relying upon PW'1, convicted and sentenced both respondent-accusecl 

-Fligh Court allorvecl appeal of responclent-accusecl and both of them stoocl
acquitted * r{igh Court founcl that conspiracy between the saicl two
accusecl was not possible as R-1 was facing trial for committing rape on R-2

- Rapc case remained pending for thrce years and R-l got acquitted after
death of deceased - In fact, the f'acts revealecl that they were having illicit
relationship for a period of more than 3 years, which R-2 failed to
specifically deny in her deposition in her clefence on entering the witness box
under S" 315 CrPC- I{igh Court brushed aside this fincling rvithout giving
any cogent reason 

- 
I{eld, High Court has completely ignorcd the ntost

nraterial incriminating cil'cunrstances which appearecl against
respondent-accusecl 

- Findings recorcled by r{igh Courf are contrary to
evidence on record - Criminal Tl'ial *_ Meclicatr .Iurispruclence/[lviclence -Asph5'vis/phrottling/Strangulation/Ifanging 

- Criminal Froceclure Coclc,
1973, S" 315 (Paras L6,17,22,23,26,28 ancl 30 to 34)

B. Fenal Code, 1860 - S. 302 - Murder trial - Chilcl witness -Reliability of testimony of - Conrpetent, unless court considcrs otherrvise

- Court may rely upon cviclence of child witness, in case her cleposition
inspires confidence of court and there is no embellishnrent or improvement

- Bvery witness is competent to depose unless court considers that she is
prevented lrom understanding the question put to her due to tender age,
extrente old age, disease rvhether of body or mind 

- Only in case there is
evidence on record to show that a child has been tutored, can court reject
her staternent partly or f'ully - An inference as to rvhether chilcl has been
tutored or not, can be drarvn from eonfenfs of, her cleposition - Statemcnt
of PW 1 rvas afflrrmed by statements of other witnesses, provecl
circunrstances ancl medical evidence - Her deposition being precise,
concise, specific and vivid rvithout any inrprovement or embroidery, is rvorth

'i'Flom the Judgment and Ordel dated 31-3-2004 of the High Court of Madhya Pladesh at
-Tabalpur, Bench at Gwalior in Crl. A. No. 262 of 1997
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acceptance in toto - Conviction basccl on hcl testinton5,, restored - Oaths
Act, 1873 

- S. 5 - Bvidencc Act, 1872 - S. 118 - Criminal Tlial -witnesses - chitcl/Young witness (paras 7 to 14 and 23)
Rarneslttuarv.Stateof Rajasthan,AIR1952SC54:1952CriLI 54'7;Mangoov.Stateo.f

M.P, AIR 1995 SC 959 : 1995 Cri L.r 1461 ; panctzhi v. State of tJ.p., (1993) 7 SCC 177 :

1998 scc (cri) 1561; Nivntui Pandurang Kokate v. srare o.f Maharashya, (2oo}) 12
SCC 565 : (2009) 1 SCC (Cri) 454; Ra.tansirth Dal.sukhbltai Nayak v. State of Gujarat,
(2004) l scc 64 :2004 SCC (cri) 7; Hirnrrtar sukhadco rualzurw,agh v. state of
Maho.raslztra, (2009) 6 scc'112 : (2009) 3 scc (cli) l; state of u.p. v. Krishna Masrer.,
(2O1O) 12 SCC 324 : (2011) 1 SCC (Cli) 381; Gagan Kanojia v. State of ptmiab, (2O06)
13 SCC 516 : (2008) 1 SCC (Cri) 1O9, rel.ied on

C. Crindnal Froceclure Code, 1973 - Ss. 378 and 386 - Appeal against
acquittal - Appellate court's power 

- Appreciation of evidence by
appellate court - General principles 

- Presunlption of innocence -Appellate court being the final court of fact is fully conrpetent to
reappreciate, reconsicler and revierv the eviclence and take its own dccision

- There is no limitation, restriction or condition on oxercise of such power
and appellate court is frce to arrive at its own conclusion kecping in mind
that acquittal provides a further presumption in favour of accusecl

(Para 15)

D. criminal rrial - Appreciation of Evidence - contracrictions,
inconsistencies, exaggerations or embellishments - Minor contraclictions -OmissionVContradictions in present caser,held, are of trivial rlature ancl are
certainly not of such a magnitude that may materially affect corc of
prosecution case - Witnesses - [Iostile rvitness - Statenrent of - Extent
of reliatrility (Faras 19 to ZZ ancl 32)

E. criminal Procedure code, 1973 - s" 154 - Frrt - Appreciation of

- fnference of guilt of accusecl _* R.-2 herself hacl reachcrl policc statiop
ancl lodged complaint under a lalse nanrc thaf her husbancl diccl fuecause of
falling from giddiness 

- IO as well as trial courf clisbelievocl this version **
Ilelcl, Il-2 rvoulcl not have nrovecl in tlre night for 8 knr to loclge FIf,{, that too
under a false rlairle, if she rvas not at fautrt or having a guilty nlind -Criminal Trial - Concluct of accusecl (para 26)

F. Eviclence Act,1872 - ss. 6 ancl 60 - Res gestae 
- Irearsay evicrencc

- Exception to the general rule, when hearsay eviclcnce bccomes aclmissible

- Pw I eyewitness inrmcdiately aftcr occurrencc rvont to trw 2 ancl
informed him - Thus, statement of FW 2 inclicating that PW 1 hacl cone to
him and told him that her father was beatcn by 1t rvith the hclp of her
mother, is admissible - Crirninal Triat - Confession - Extra-judicial
confession/Ifearsay (para 1g)

sukhar"v. sxate of u.P., (1999) 9 SCC 507 : 2000 SCC (cri) al9, rclied on

G. Crinrinal Procedure Code, 1973 - Ss. 313, 315 ancl 16I(2) -Statement of accused - Reliance on - When may accusecl clepose in his
defence * Silence of accusecl - Failure to specifically deny incrinrinating
eircunrstance after entening rvitness box uncler s. 3Ls "* Llffect -*
Reiterated, the law provicles against an adverse inference {tom silepce of
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accused - However', failure of accused to spccifically cleny incrimilati6g
circumstanccs after entering witncss box under S. 315, reliccl on against he;
- constitution of India 

- Art. 20(3) 
- Evidence Act, 1872, s. e1+ nt. g;

and Ss. 106 and 3 lParas 2Z to SI)
Tt,tkcrram G. Gaokar v. R.N. Sln.tkl.a, AIR 1968 SC 1050 : 1968 CrrLI 1234; Dehal Sittglt v.

State of H.P.. (2010) 9 SCC 85 : (2010) 3 SCC (Cri) 7t39, relied ott

H. Criminal Trial 
- Apprcciation of evidence - Creclibility of witless

- Witness in exanrination-in-chicf stating that she clicl not undeistand right
f,rom wrorrg, nor what an oath was - Testinaony of such witmess, hcld,
riglrtly disregarded by trial cour.t (para} j
Appeal allowed J-D/477O6/CR
Advocates who appear:ed in this case :

Vibha Datta Makhija, Advocare, for rhe Appellant;
Ms K. Sruada Devi, Advocate, for the Respondents.

Cltron.ologicttl list of cases cited on. page(s)
1. (2010)129CC324:(2011) I SCC (Cri) 38I,State of U.p.v.Krishna

Master jgLb
2. (2olo)9 scc 85 : (2010) 3 SCC (C'i) 1739, Detrtt Sittgh v. stare of H.p. 't9ia
3. (2009) 6 scc 7 12 : (2o09) 3 sCC (Cri) r, Hinznnt sukhatleo walu.uvraglz v .

State of Malmrashtra 792a_b
4. (2008) 12 scc 565 : (2009) 1 sCC (cri) 454, Niv,,xri panch.*ang Kokate v.

State of Maltar-ashlra 79lc_d
5. (2006) 13 SCC 516 : (2008) 1 SCC (Cri) IO9, Gagan Kanojia v. Srate of

Putzjab ./92e

6. (2004) I SCC 64 : 2004 SCC (Cri) 7, Rarcutsinh Dalsukhbhai. Na1,aft y. gu,ro
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9. AIR 1995 SC 959 : 1995 Cri LJ 1461, Mturyoo v. State. o.f M.p. 79la
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11. AIR 1952 sc 54 : 1952 cri r,J 54'1 , RcLn'eshu,arv. starc qf Rajasth.a^ 79oe-f

The Judgrnent of the Court was delivered by
Dn. B.s. cHAUlrAN,.I.- This appeal has been preferred by the state of

Madhya Pradesh againsr the judgrnent ard or.der clatecl 3r-3-2004 passed by
the High Court of Madhya Pradesh at Jabalpur (Gwalior Bench) in Crirninit
Appeal No. 262 of 199'/, reversing the judgrnent and order dated 76-8-1996
passed by the Sessions court, Guna in sessions Tr.iat No. 155 of 1995,
convicting Respondent 1 under Section 3o2 of the penal Cocle, 1860
(hereinafter called as "IPC") and Respondent 2 under Section 302 read with
Section 720-B IPC, and sentencing them to life irnpr-isonrnent.

Factual mqtrix
2. Respondent 2, Bhaggo Bai filed an FIR dated 3l-r-lgg5 in police

Station Ashok Nagar, rnentioning her name as Madhav Bai stating that her
husband Chatra died after falling during a spell of giddiness at about .l1.00
p.m. Il respect of the same incident, another complaint was lodged by
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Munna L,al (PW 2) along wirh Rannu Bai (pw 1), daughter of deceased
chatra and Bhaggo l3ai, aged about 8 years stating that both the responclent-
erccused had ururdered Chatra. After holding a prelitninary investigation, the
investigating officer affested Respondent 2 Bhaggo Bai ancl lodgJd the [rIR
fornrally on 4-2-7995.

- .3. After completing the investigation, a charge-sheet was filed against
both the accused firr con'ulitting the rnurder of Chatra. A large numier of
witnesses were exzunined by the prosecution. Both the rcspondent-accused
exatnined theurselves as defence witnesses along with some other witnesses.
After concluding the trial, both the responclent-accused wele convictecl and
sentenced, as mentioned hereinabove, by the Sessions Judge vide juclgrlent
and orcler dated 16-8 -1996. Being aggrieved, both the responcleni-aJcused
filed criminal Appeal No. 262 of 1997 which has been allowed by the
irnpugned judgrnent and order and both of thern stood acquitted. I{enc", tl-,i,
appeal.

4. Ms vibha Datta Makhija, learned counser appearing for the appellant
State, has submitted that the judgrnent and order-of ttre High Couit'is not
sustainable in the eye of the law. The High Court has gi.avely erred in
showing unwarranted sympathy towards the accused and disbelieved the
prosecution case bnrshing aside the statement of Rannu Bai (pw 1), merely
being a child witness and pointing out that there was contmdiction in th-e
rr-redical and ocular,evidence regarding the injuries found on the person of
Chatra, the deceased. The High court further erred in holding that ihere was
enmity between the accused Bhaggo Bai and Rarnesh. At the iirne of death of
chatra, Ramesh, the accused was lacing trial for committing rape on l3haggo
Bai; thus, question of conspiracy betrieen the said two accused could not
arise; several cases wele also pending in different courts between Munna [_al
(Pw 2) and his wifc Kusum Bai on the one hand, and chatra ancl Bhaggo Bai
on the othel hand. Tirus, there was a possibility of lalse irnplicalion of
Ramesh, the accused. Clhatra died because of a fali when he went to urinate,
as he was sufl'ering from giddiness all the time because he used to tzrlce
"dhatura" and had becorne a lunatic. Cl-ratra used to eat soil, etc. Rannu Bai
(Pw 1) though a child, was able to understand the questions put to her and
her duty to speak the truth. She could not have any enn-rity with either of the
accused. The rape case flled by deceased chatra and Bhaggo Bai against
accused Ramesh remained pending for a long time and Rarnesh got acq"uitte<l
after the death of chatra, the deceased. The tlial court after appi-eciating the
documentary evidence on record came to the conclusion 

-that 
accused

Ramesh conrnitted rape upon Bhaggo Bai during the per-iod between 24-6-
1991 to r1-9-7994. [n fact, they were having illicit relitionship for a period
of rnore than 3 years. 'lhe l{igh court brushed aside the said finding without
giving any cogent reason, The allegation that Rannu Bai (pw 1) -had 

been
tutored by Munna t-al (PW 2) could not be spelled out from her statenent.
The neighbours had come at the place of ociurrence after being called by
Rannu Bai (PW 1) and Munna l-al (pw z). rn spite of the fact tiat some oi
thern had been declared hostile, part of their evidence could still be relied
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upon in support of the prosecution case. Therefore, the in-rpugned judgment
and order of the IJigh Court, is liable to be set aside, and the appeal deserves
to be allowed. a

5" On the contrary, Ms K. Sarada Devi, lealned counsel appearing for the
respondents, has subrnitted that the facts and circunstances of the case do not
waffant interference by this Court against the judgrnent and order of acquittal
by the High Court. The Fligh Court being the Iirst appellate court and the
final court of facts had appreciated the entile evidence on record and czrrne to
the conclusion that it was not possible that Bhaggo Bai could have hatched a b
conspiracy with Ramesh, the accused for committing the murder of her
husband Chatra duling the pendency of the case filed by her against Rarnesh
under Section 376 IPC. As Munna Lal (PW 2), his wife and son had also
assaulted the deceased Chatra and Bhaggo Bai, the accused and wanted to
grab their property and so many civii and criminal cases were pending
between them, his evidence cannot be relied upon. As per the rnedical c
evidence, it was possible that the injuries suffered by Chatra could have been
received by fall caused by giddiness. More so, chatra had become a lunatic
and could not understand right or wrong. The testimony of Rannu Bai (PW
1), has been rightly disbelieved by the I{igh Court as she had been tutored by
Munna Lal (PW 2). Adrnittedly, she had been living with hirn since the death
of her father Chatra, The High Court has rightly believed the defence version d
and appreciated the depositions of the defence witnesses, including Radha
Bai (DW 1), elder daughter of Bhaggo Bai, the accused, in the correct
perspective. The appeal lacks merit and is liatrle to be dismissed.

6" We have considered the rival subrnissions rnade by the learned counsel
fol the parties and pemsed the record.

Ctrilrt wixness e

7. In Rturrcsltruar y. Strtte of Rajttsflutrl this Court examined the
provisions of Section 5 of the Oaths Act, 1873 and Section 118 of the
Evidence Act, IB72 and held that (AIR p.55, pan 7) every witness is
competent to depose unless the court considers that he is prevented from
understanding the question put to him, or fion giving rational answels by f
reason of tender age, extreme old age, disease whethel of body or mind or-
any other cause of the sarne kind. There is always cornpetency in fact unless
the court considers otherwise. The Court further held as under: (AIR p. 56,
para I 1)

"Il. ... it is desirable that Judges and Magistrates should always
record their opinion that the child understands the duty of speaking the g
tmth and state why they think that, otherwise the credibility of the
witness may be seriously affected, so much so, that in some cases it may
be necessary to reject the evidence altogether. But whether the Magistrate
or Judge really was of that opinion can, I think, be gathered from the
circumstances when there is no formal certificate."

h

e nt

I AIR 1952 SC ,54 : 1952 CriLJ 54'7
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8.ln Man.goo v. Sta.te of M.P.2 this Court while clealing with the evidence

of a child witness observed that there was always scoptto tutor- the child,
however, it cannot alone be a glound to corne to the con;lusion that the child
witness must have been tutored. The court nlust deterrnine as to whether the
child has been tutored or not. It can be ascertained by examining the evidence
and from the contents thereof as to whether there are any traces of tutoring,

9" ln Pan.chhi v. sta,te of u.p3 this court while placing reliance upon a
large number of its earlier judgments observed that the tesiirnony of a child
witness tnust find adequate corroboration ltefore it is relied on. I-Iowever, it is
lnore a rule of practical wisdom than of law, It cannot be held that

"the evidence of a child witness would always stand irretlievably
stigmatised. It is not the law that if a witness is a cirilct, his evidence shail
be rejected, even if it is found reliable. The law is that evidence of a child
witness must be evaluated more carefully and with gr-eater
circumspection because a child is susceptibre io be swayecl byi what
othels tell him and thus a chiid witness is an easy prey to tuioring;, (scc
p. 181, para 11).
10. In Nivrutti Panclurattg Kokcrte v. Sta.te of Mah.ara.shtr.a4 this Court

dealing with the child witness has observed as under: (scc pp.567-6g,
para 10)

",1o. ' ... 7. ... The decision on the question whether the child witness
has sufficient intelligence prinarily rests with the trial Judge who notices
his manners, his apparent possession or lack of intelligence, and the said
Juclge may resort to any examination which will te;d to clisclose his
capacily and inteliigence as well as his understancling of the obligation of
an oath. The decision of the trial court may, however:, be disturbJd by the
higher court if fron what is preserved in the records, it is clear- that his
conclusion was elroneous. This precaution is necessaly because child
witnesses are atnenable to tt-ttoring and often live in a world of rlake-
believe' lihough it is an established principle that child witnesses are
dangerous witnesses as they are pliable and liable to be influencecl easily,
shaped and moulded, but it is also an acceptecl norrn that if after careful
scrutiny of theil evidence the court conles to the conclusion that there is
an impress of tmth in it, there is no obstacle in the way of accepting the
evidence of a child witness.'* "
11" The evidence of a child rnust reveal that he was able to discern

between right and wrong and the court rnay find out frorn the
cl-oss-exalnination whether the defence lawyer could br-ing anything to
indicate that the child could not differentiate between right urro rvi-ong.an"
coult may ascertain his suitability as a witness by putting questions to tiirn
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and even if no such questions had been put, it nray be gathered frorn his
evidence as to whether he t-ully understood the implications of what he was
saying and wllethel he stood discledited in facing a stiff cross-exalltination. A a
child witness rnust be able to understand the sanctity of giving evidence on
oath and the irnport of the questions that were being put to him. (Vide
H im.nru,t S ukh a cle o Wah utu a.gh. v. S t:at e of M aha.ru.s htra,s .)

12" In State of U.P. v. Kri,sluvt. Mastef this Court helcl that there is no
principle of iaw that it is inconceivable that a child of tencler age would not
be able to recapitulate the facts in his mernory. A child is alwayi receptive to b
abnormal events which take place in his life and would never forget those
events for the rest of his life. The child may be able to r:ecapitulate iarefulty
and exactly when asked about the same in the future. In case the child
explains the relevant events of the crime without improvements or.
embellishmcnts, and the same inspire confidence of the court, his deposition
does not require any corroboration whatsoever. The child at a tende-r age is c
incapable of having any malice or ill will against any person. Ther-efore, i-h"r"
must be something on record to satisfy the court that something had gone
wrong between the date of incident and recording evidence of the chilcl
witness due to which the witness wanted to implicate the accused falsely in a
case of a serious nature.

13. Part of the staternent of a child witness, even if tutored, can be relied d
upon, if the tutored part can be separated from the untutored part, in case
such remaining untutored part inspires confidence. In such an eventuality tt-re
untutor-ed part can be believed or at least taken into consideration foi the
purpose of corroboration as in the case of a hostile witness. (yide Gagcut.
I{anojia v. Stctte of Funjabl .)

14" In view of the above, the law on the issue can be surnmarised to the e
efl'ect that the deposition of a child witness may requile corroboration, but in
case his deposition inspires the confidence of the court and there is no
ernbellishment or improvement therein, the courl rnay rely upon his evidence.
The evidence of a child witness must be evaluated rnole carefully with
greater circurnspection because he is susceptible to tutoring. Only in case
there is evidence on record to show that a Chita has been tufored,ihe cour-t f
can reject his statement paltly or fully. I{owever', an inference as to whether.
child has been tutored or not, can be drawn from the contents of his
deposition.

App ea.l agahwt a cquittal
15. we are fully alive of the fact that we ar-e dealing with an appeal g

against acquittal and in the absence of perversity in the siid -irrdgrleni^andorder, interference by this Court exercising its extraordinary jurisdiction, is
not warranted. It is settled proposition of law that the appellate court being

lt
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the flnal coufi of fact is fully competent to reappreciate, reconsider and
review the evidence and take its own clecision. Law does not prescribe any
lirnitation, restriction or condition on exercise of such power and the
appellate court is free to arrive at its own conclusion keeping in rnind that
acquittal provides for presurnption in favour of the accusecl. The presurnption
of innocence is available to the person and in crirninal jurisprudence every
person is presumed to be innocent unless he is proved guilty by the
cotnpetent coult and there can be no quarrel to the said legal proposition that
if two reasonable views are possible on the basis of the evidence on record,
the appellate court should not disturb the findings ol acquittal.

Injuries
16. Dr. D,K. Jain (PW B) has pelfolrncd posl-rnortern of Chalra, the

deceased. He found following injuries on his person vide post-mortem report,
Ext. P-8:

(l) A contusion of size 7 cm x I cnr on the I of mandible on right
side with an abrasion olt upper part of contusion 1 cn x 0.3 cm
obliquely. Subcutaneous haemorrhage pre sent.

(ll) An abrasion of size 0.5 crn x 0.2 cm IVz" below the above
contusion over neck. Subcutaneous haen-Ioruhage present.

(lll) An abrasion of size 0.5 crn x 0.2 crn, 1.5 cm below and lateral to
L of mandible, right on neck.

(nr) An abrasion of size 3.5 crn x 0.5 cln over lel't side of neck
posterior latelally on upper part, transversely oblique going upwarcls.
Subcutaneous haemorrhage present.

(v) A conlusion over lower lip right side near to L of lnouth of size
0.5 crn x 0.5 cm, subcutaneous haernorrhagc present.

(r.,1) An abrasion ovel right shoulder postcrolaterally of size 4 cm x
1.5 crn post-mortern in nature.

Dr, D.K. Jain (PW 8) opined that Inlury (vl) was after the death. on internal
examination, he found the riglrt pleura adherent to lung parietes. Both the
lungs were enlarged. On further dissection, he found a subcutaneous
haemorrhage present in suprasternal notch area. Blood-mixed fluid with fioth
stood discharged tllough mouth and nose. According to the doctor, cause of
death was on account of "asphyxia" as a result of throttling. No piece of cloth
or thread wzrs found inside the rnouth of the deceased, The deceased had an
ailment of the lungs.

17. The trial court after considering the entire evidence on recorcl carne to
the conclusion that the injuries found on the person of the deceased coulcl not
have been received lrorn a lall on the ground. The iniuries lbund on his body
are in consonance with the deposition of Rannu Bai (PW 1), who has stated
that after hearing the noise, she woke up and saw that accused Ramesh was
beating her father with "gumrna" (a hard object rnade of cloth), and her
mother had caugl-rt hold of the deceased by his legs. 'fhe doctor had founcl
that blood had oozed from his mouth and such injur:y could be possible as per
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the case of the prosecution. undoubtedly, Munna Lal (pw 2) has deposed
that Ranesh had caused injuries with the knil'e. 'I'he l-Iigh court has given
undue weightage to his statement. In fact, as per the pr"oseiution case, M-unna
Lal (PW 2) was not an eyewitness. I-[e was called by Rannu Bai (pw 1) and
reached the place of occurrence along with sorne other persons,

18. In sukh.a.r v. state of u.P.8 this court has explained the pr-ovisions of
Section 6 of the llvidence Act, r8'/2 observing that it is an exc^eption to the
general flrle wheleunder the hear-say evidence becornes admissible. Llowever,
such evidence rnust be almost conternporaneous with the acts and there
should not be an interval which would allow fabrication. The statements
sought to be adrnitted, therefore, as fomring part of res gestae, nust have
been made contemporaneously with the acts or irnrnediately thereafter. The
essence of the doctrine is that a fact which, though no[ in issue, is so
connected with the fact in issue "as to form part of the sarne tlansaction" that
it becomes relevant by itself. Applying the ratio of the said judgment to the
evidence of Munna Lal (PW 2), we reach the conclusion ttrat his statement
indicating that Rannu Bai (PW 1) had corne to hirn and tolcl that her father
was beaten by Ramesh with the help of her rnother, is adnfssible under
Section 6 of the Evidence Act,

19. Ms K. sarada Devi, learned counser appearing for- the respondents
has drawn our attention to certain rninor contradicti<>ni in the stat6ment of
Rannu Bai (PW 1) and Munna Lal (pw 2). she has praced a very heavy
reliance on the statement of Rannu Bai (pw 1) tliat fusi she had gone to the
house of her grandfather LaIa and the trial court conlnitted un 

"rior, 
reading

it as Munna I-al (PW 2). rn view of the 1bct that Bhaggo Bai, respondentl
accused herself stated in her cross-exalnination while being examin^ecl under
section 3i5 crPC that she hacl senr Rannu Bai (pw 1) ti call Munna Lal(Pw 2), such argument loses signi{icance. Even othelwise, the
omissions/contradictions pointed out by Ms K. Sarada Devi are of trivial
nature and ale certainly not of such a rnagnitude that may rnaterially affect
the core of the prosecution case.

20. The witness examined by the prosecution suppor:ted its case to the
extent that the door of the roon wherein the offence had been conlnittecl was
bolted from inside. [t was only when Rarn Bharose, village watchnan (pw 5)
thleatened Bhaggo Bai, the accused, saying that he would call the police, the
door was opened and, by that time, accused Ranesh had left th-e place of
occurrence and Chatra had died, Thus, there is no conflict between the
medical and ocular evidence, The prosecution case is fully supported by Ram
Bharose (Pw 5) and partly supporred by Hannu (pw 7) and Xnand I-* (Pw
3). Even the part of the depositions of hostile witnesses, particularly Basori
Lal, Sarpanch (PW 4) can be relied upon to the extent that 

-on 
being 

"ull"d, 
h"

reached the place of occurrence and found that the room had been bolted
from inside. It is also evident fron the evidence on record that Rannu Bai
(Pw 1) and l\4unna Lal (PW 2) had called the persons from their houses and
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after their arrival, they found that the room had been bolted from inside, So
to that extent, the version of these witnesses including of the hostile

a witnesses, can be believed and lelied upon. T-he post-rnortem report clearly
explained that chatra died of "asphyxia" and this version has been fully
supported by Dr. D.K. Jain (PW 8).

21. Bhaggo Bai, respondent-accused has adrnittecl in her staternent uncler
Section 313 of the Code of Criminal Procedure,1973 (hereinafter called as
"crPC") that Rannu Bai (PW 1) was present inside the roon-/prace of

b occutlence and she further aclmitted that Rannu Bai (PW 1) had gone to call
Munna Lal (PW 2) at the relevant time. Thus, it is evident fron the aforesaid
admission of the said accused itself that both the pelsons were pr-esent inside
the loom and are well aware of the incident.

c

22. undoubtedly, there had been some minor contradictions in the
statetnents of witnesses in r-egard to the fact as to who had reached the place
of occulrence tirst. All the witnesses have affirrned in one voice that Munna
Lal (PW 2) had enteled the room and after coming out, he disclosed that
Chatra has died. [n fact, this fact had been affilrned by all the witnesses. In
view of the contradictions in the statements of witnesses as to whether torch
was used to create artificial light in the roorn or not to find out the scene
therein, becornes immaterial. It is evident frorn the rnaterial available on
record that it was only a one-room house where the incident took place and
no other space was available. Thus, in case the other witnesses had not
deposed that Raclha Bai (DW 1) was also present in the house along with
accused Bhaggo Bai, remains imrnaterial for the reason that her plesence is
natural.

23. 'l'he tlial cour t after taking note of the rulings of various judgments of
this Court as to what are the essential requirernents to accept the testimony of
a child witness held as under:

"In the present case, statement of child witness gets affirrned by the
circumstances of the incident, facts and from the activities of the other
witnesses carried out by them on reaching at the place of occur-r'ence.
Thus, on the basis of abovesaid law precedents, statement of witness
Rannu Bai not being unreliable in rny opinion is absolutel)' tme and
correct.... Statement of child witness Rannu Bai gets aflirrned by the
statctnents of Munna and witness Ilannu and from the n-redical evidence .

Therefore, facts of the abovestated law precedents are not applicable to
the pr:esent case."

In view of the above, it is evident that the staternent of Rannu Bai (pw 1) is
affirmed by the statements of other witnesses, proved circumstances and
rnedical evidence. Her deposition being precise, concise, specilic and vivid
without any improvement or embroidery is worth acceptance in toto.

24" Avery heavy reliance has been placed by the defence counsel Ms K.
sarada Devi on the statements of defence witnesses, particularly, Radha Bai
(Dw 1). I-Iowever, it may be relevant to point out the initial part of her
statement made in the examination-in-chief:
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"In view of the witness's age before she was sworn she was asked as
undef:

Q. Are you literate? I{ave you gone to school lbr reading? a
A. No.

Q. Do you understand right or wrong?
A. I do not understand.

Q.Do you undelstand saugandh or sau (oath or l-rundred)'?
A.I do not know. b

Considering the said answers of the witness it appears that the witness
does nol: wuler,stctrul riglt, wrort.g or oa.th, therefore the witness was not
sworn." (emphasis added)

In view of the above, we ale of the view that it cannot be safe to lely upon
hel evidence at all.

25. So far as the deposition of Budha (DW 2), father of Bhaggo Bai, the c
accused, is concerned, he was B0 years of age at the tirne of examination and
not the resident of the same village. He has deposed only on the basis of the
information he had received from his daughter Bhaggo Bai, the accused.
Thus, he is not of any help to the defence as we see no reason to believe the
theory put forward by the defence,

26. A complaint was lodged promptly at 6.00 a.rn. on 7-z-lgg5 in police d
Station Ashok Nagar at a distance of 8 l<m. It may also be relevant to mention
herein that the formal trlR was lodged on 4-2-1995 after holding prelirninary
investigation and arresting Bhaggo Bai, the accused. Bhaggo Bai herself had
leached the police station and lodged the complaint that her husband Chatr:a
died because of falling from giddiness when he went to ease hirnself outside
the house. This version has been disbelieved by the IO as well as try the trial e
court. In oul considered opinion, Bhaggo Bai would not have moved in the
night for 8 krn to lodge the trlR, if she was not at fault or having a guilty
rnind. secondly, she lodged the complaint in the name of Madhav Bai and
not" in her own narne Bhaggo Bai.

27. The cumulative effect of reading the plovisions of Article 20(3) of the
constitution with Sections 767(2),313(3) and proviso (b) ro Secrion 315 f
crPC remains that in lndia, law provides for the rule against adverse
infelence from silence of the accused.

28. The statement of the accused made under Section 313 crpc can be
taken into consideration to appreciate the truthfulness or otherwise of the
prosecution case. However, as such a statement is not recorded after
administration of oath and the accused cannot be cross-exanined, his g
staternent so recorded under Section 313 CIPC cannot be treated to be
evidence within the meaning of Section 3 of the Evidence Act, 1872. Section
315 clPC enables an accused to give evidence on his own behalf to disprove
the charges made against him. I-Iowever, for such a course, the accused has to
offel in writing to give his evidence in defence. Thus, the accused becomes
ready to enter into the witness box, to take oath and to be closs-examined on h
behalf of the prosecution and/or of the accomplice, if it is so required. (vide

A n
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Tukara,rrt G. Gaolca.r v. R.N, slzultla,e ancJ De/m.l. si.ngh v. stctte of H.pro) rn
such a fact situation, the accusecl being a competent witness, can depose inhis defence and his evidence can be consiclered and r.elied upon while
deciding the case.

29. Bhaggo Bai, the accused examined herself as a defence witness (DW
3) and entered into the witness box. she has also been cr-oss-examinecl on
behalf of the prosecution as well as on behalf of co-accused Raruesh. Bhaggo
Bai, the accused (DW 3) deposed that accusecl Ramesh htrd committed iaie
upon her 6 years ago and in that case, crirninal prosecution was launchecl
against hirn' She has furthel deposed that aftel her husband Chatra fell fr-om
giddiness, she had brought l-rim inside the roorn with the l-relp of her elder
daughter Radha Rai (DW 1) ancl put hirn on the bed. She herself sent her
)iounger daughter Rannu Bai (pw 1) to call Munna. Munna came and saw
Chatra.

30. The relevant part of Bhaggo Bai's deposition reads as under:
"... Then he (Munna) bolted the door- frorn outside. IIe called the

watchman. The watchman and Munna seeing rne in the room went to the
police station.,,. It is right that for the last g-10 years, I, chatra and
Munna had no contact with Ramesh.... I got rny narne to be written as
Bhaggo Bai at the time of report, Ext. D-7. My name is not Madhav Bai.
The policemen recorded the repor-t in the name of Madhav Bai. I sent
Rannu Bai to call Munna because Munna was my husband's elderbrother' 

!. r.

Q. 17. Had you illicit and imrnoral relations
Ramesh when Chatra was alive?

A. Wtrat can I say?
:i: :lr :1.

O. we are saying that you had given twisting statement in a rape case
on which the accused Ranresh was acquittecl?

A, I gave staternent."
I-Ier aforesaid staternent is not worth acceptance 1or the reason that all the
witnesses including those who turned hostiie had admitted that the roorn was
bolted from inside and her statement that Munna had bolted the room from
outside has not been corroboratecl by any person. [n case she and her: husband
chatra were not having any relation with Munna (pw 2) for. the tast g_10
years, it would be unnatural that she would send her daughter Rannu Bai(Pw 1) to call Munna because he was her husband's elder brother. while
loclging report, Ext. D-7 she told her name as Madhav Bai. Ilowever, in
cross-exarnination she has stated that policemen recorded her name as
Madhav Bai though her nane is Bhaggo Bai. More so, she has not
specifically denied having illicit relationshlp with Ranesh, the accused, noL

f

g

h
9 AIR 1968 SC 1050 : 1968 Cr.i L,I 1234

l0 (2010) 9 SCC 8s : (2010) 3 SCC (Cri) 1139
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has she denied that she made a twisting statement to help the accused
Ranesh to get acquitted in the rape case.

3L. The trial court after exarnining the entir-e naterial on record,
par:ticularly the documentary evidence came to the conclusion zrs under:

"43. ...It appears on viewing all the above docurnents Exts. D-g to
D-42 Lhat all these documents are related to the incident of rape of
Bhaggo Bai comrnitted by accused Ramesh for trre period z4-6-ligt to
t7-9-1994...;'

The l{igh Court dicl not cleal with this aspect at all.
32" All the witnesses examined by the prosecution including those who

have turned hostile are adnittedly the neighbours of Chatta, the deceased alci
Munna Lal. Thus, they are the most natural witnesses and the trial court has
rightly placed reliance on their testirnonies.

33. After appreciating the entire evidence on record, we come to the
inescapable conclusion that the High Court has cornpletely ignored the most
material incriminating circurnstances which appeared against the respondent-
accused. The findings so recorded by the High court are contrary to the
evidence on record and thus, are held to be pelverse.

34. rn view of the above, the appeal deserves to be allowed and it is
hereby allowed. The judgment and or:del of the High court dated 31-3-2004
in Crinrinal Appeal No.262 of 7997 is hereby set asicle and the judgrnent and
order of the trial court dated 16-8-1996 convicting the respondent-accused
under Section 302 IPC in Sessions Trial No. 155 of 1995 is hereby restorecl.
A copy of the judgrnent be sent to the chief Judicial Magistrate, Guna, M.l?.
to take the said lespondents into custody and to send thern to jail to serve the
remaining part of the sentence.

(2011) 4 Supreme Court Cases Z9B

(BEFORED.K. JATNAND H.L. D,{|TU, JJ.)
RANU HAZARIKAAND O'|HERS

Vercus
Appellants

!"ue n
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STATE OI]ASSAMAND OTFIERS Respondenrs.

CivilAppeals No. 2153 o;f 2}nr with Nos. 2154-61 of 2011,[ and
2168-iO of 2OI11.f , decided on February 28,2OII

A. Education ancl Universities - Teachers Training - Mininrunr
qualifications prescritred by NCTtr - Primacy of

B. Scrvice Law - Recruitment process 
- Juclicial revierv/Valiclity 

-ftecruitment pr"occss uncler ultra vires rules, helcl, is impermissible 
-Education and universities - Assam Erernenfary Education

g

h

f Alising out of SLP (C) No. 17397 of 2009. From the Judgment and Order dated 9-4-2009 of the
Fligh Court of Gauhati ar Gauhati in WP (C) No. 3254 of 2006

;[ Alising out of SLPs (C) Nos. 19816-29 of 2009
'l"l- Arising out of SLPs (C) Nos. LOO52-54 of 2010
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objection while amending the Schedule to the Act, we do not lind any
infinnity in the judgrnent urlder appeal.

5. The appeal fails and is, accoldingly, disrnissed. There shall be no order
as to costs.

(2001-) L0 Suprerne Court Cases 372
(BEFORE K.T. THOMASAND S.N. VARTAVA, JJ.)

STATE (DELHIADMINISTRATION) Appeilanr;

Versus

DHARAMPAL Respondenr,

CrirninalAppeats Nos. 1076 of 20011withNos. IOil-78 of 2001,
decided on October 19,200I

A. Criminal Procedure Code, 1973 - S. 313 - Failure to draw
accused's attention to in'culpatory material to enable hirn to explain it i1
examination of accused under S. 313 - Held, by itself does not vitiate the
proceedings 

- Prejudice, if any, caused to the accused must be established
by him - It is also open to the appellate court to call upon the counsel for
the accused to show the explanation which accused had to of'f'er in respect of
the circumstances established against him but not put to him - ori facts,
held, in a food adulteration case, no prejudice had occasioned to the accused
on omission to put to him the contents of the certificate of Director, Central
Food Laboratory while recording his staternent under S. 313 - Where the
prosecution is dependent on any report or certificate it is enough to drarv
the attention of the accused to it - Not rlecessary that his attention lre
specifically drarvn to the contents of such report or certificate - Preveltion
of Food Adulteration Act, 1954, Ss" 13 and 7 & 16 - Drugs ancr Cosmetics
,Act, tr940, Ss. 25 and 27 to 30
Held:

Whete an otnissiou, to bring the attention of the accused Lo an irr'culpat.ory
rnaterial has occurred, that does not ipso facto vitiate the proceedirrgi. rhe
accused must show that failure of iusticc was occasiorrcd by such omission.
Further; in the event of an in'culpatory rnatcrial u<lt having been put to the
accused, theappellate coul't can always make good that lapse by calling upou the
counsel for the accused to show what explanation the accusecl has as regarOs ttre
circumstarces established against the accused but not put to hirn. (lara 13)

shivaji sahabrao Bobade v. state of Maharashta, (1973) 2 scc 'i93 : 1973 SCC (cri)
1033;Basavarai R. Patilv. state of Karnatalca, (2000) 8 scc 74o:2ool scc (cri) g7,
relied on

. In the present case both the Sessions Judge and the High Court were wrong
irr concluding that the omission to put the eontents of the certificate of the
Dilector, central Food Laboratory could only result in the accused being
acquitted. The accused had to show that sorne preiudice was caused to hirn by
the report not being put to hirn. Even otherwise, it was the duty of the Sessiols

ue !' nt
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f

g

f From the .Iudgment and Order dated 2B-1-2CD0 of the Delhi High Courr in Crl. A. No. 91 of
1996
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Judge and/or the High Court, if they founcl that sorne vital circumstance had rrot
been,put to the accused, to put those questions to the counsel for the accusecl ancl
get the arlswers of the accusecl. If the accusecl coulcl not give any plausible or
reasonable explauation it would have to be assumed that tlhere was rlo
explanation. Both the Sessions Judge and the High Court have overlooked thisposition of law and failed to perforln their duties and thereby wrongly acquitted
the accused " ' 

@ara Ia)
Further, in all these cases, the copy of the certificate of the Director; Central

Food l-aboratory had been supplied to the accused. They were thus aware of the
corllellts of the certificate. Under the Prcvention of Fciocl Adutteration Act the
prosecution is based upon the contents of either the report of the public A,lalystor the cerrificare of the Director of cenra-l Food Laboratory. During th-eir
examination under Segtion 313 CrPC, questions pertaining to the certificaie were
put to the accused. The explanation of the accused, in reipect of the certifi;ate,
had been called for'. [u such cases it is enough if the attention of the accused is
brought to the report or the certi{icate, as thr:iase rnay be. It is not necessary that
the conteuts of the report, be also put to the accusecl. The questions put io ttre
accused in lhese cases clearly indicated that what was being put to thb accused
were thc conteltts of the ccrtificate. The accused clearly u"nderstood that whai
was being put to them was the contents of the certificate. The accused gaue ttreii:
answers to the contents of the cel'tificate. Clearly no prejudice had be6n caused
to them. Before the Suprerne Court also it coulcl irot bb shown that any pre:uOice
had been caused to rhern. (paras-15 ano ta;

B. criminal Procedure code, Lg73 - s. 37g 
- 

period of limitation for
filing ap_peal-against acquittal by State/Central Govt. - Held, is 90 days as
provided under Art. LL4 of Limitation Act 

- Limitatiore Act, 1-963, art. it+
c. criminal Procedure code, Lg73 - s. 37s(s) - 

period of limitation
under - Applies only to application fbr special leave filed by complainants,
lvho aay be- a public serva't or a private parff, trut *ol fo appeal by
State/Cenfral Govf.

D. Criminal Frocedure cocle, rg73 - s. 378(3) & (4) 
- For filing

JPneat against acquittal, y]Itg a complainant is requirecl to obtain ,,speciai
Ieave" under sub-section (4), State/Central Govt. iionly r-equired to oUtairittleave" under sub-section (3)

E. criminal Procedure cocle, Lg73 - s. 37s(6) 
- state Govt. cannot

mainta_in an appeal under s. 37s(1) and (2) if special leave to appeal is
refused by High Court to a complainant

F. criminal Procerrure code, 1973 
- s. 37g - compared with s, 4L7crPC, 1898 - In s. 378(1) sub-section (6) should be reai in place of sub-

section (5) 
- It is an inadvertent mistake 

- Criminal procedure Code,
1898, S. 417
Held:

!"!n

b

d

f

Under Section 417 of the Crirninal proceclure Code, 1898 no application for
special leave to appeal had

they filed
to be rnade by the State Govemrnent or the Central

Govemment, if arr appeal agaiust acquittal. The period of 60 days
prcvided in Section 417(4) did to an appeal by the State Gover-r)ll.lcl)t
or the Central Govemment. The

not apply
period of limitation for the State Govemment orh the Central Governrnent was onl y under Article 114(a) of the Lirnitation Act. The

right of the State Govenrment to file an appeal urrder Section 417(I) was subject
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to sub-section (5) which prcvided that if special leave to appeal had been refusecl
to a colnplaillallt then the State Goverurnent could no[ inaiutain an appeal. A
colnparisorl of Section 378 with the old Section 417 shows that whilst un^der the
old section no alplication for leave to appeal had to be rnacle by the state
Govemrnent or rhe Central Goverrrment, now by virtue of Section 378(3) the
State Govemment or the Cenual Govenirnent have to obtain leave of ttr" i:igf-,
9.ou.!before their appeal could be entertained. Sub-secrion (4) of Section 37g"is
identical to sub-section (3) of Section 417. Thus a complainant desirous of filing
qn appeal against acquittal must still obtain special leave. Section 378 rn.rkes I
distinction between an appeal filed by the State Goventrnertt or the Cerrtral
Govemrnent, who only need to obtain "leave", and an appeal by a cornplainalt
who needs to obtzrin "special leave". The limitation providecl in sub-section (5) is
only in respect of applications under sub-section 14; l.e. application for special
leave to. appeal by a cornplainant. A complainant rnay be either a public s6rvant
or a private party. I{ rhe complainant is a public iervanr then the periocl of
lirnitation for 1n application for special leave is (r rnonths. If the cornplainant is a
private pafiy then the period of lirnitation for an application for spe-cial leave is
9o duv_.. Thc periods of 6 months and/or 60 days do not apply to 

^appcals 
by rhe

State Goverlment [under sub-section (1)] or thi Central Goveirrmerii[under-sub-
section (2)1. Appeals by the State Governrnent or rhe Central Govenrrnent
contirrue to be govemed by Alticle 114(a) of the Limitation Act. In other words,
those appeals rnust be filed within 90 days fiorn the date of the order appealed
{iom. If there is a delay in filing an appeat by the State Govenunent or Central
Govemrnent it would be open to them to file an applicatiort under Section 5 of
the Lirnitation Act for condonation of such delay. fhat period can be extended if
the court is satisfied that there was sufficient cause for not preferring the appeal
within the period of 90 days. (earas z{ zz a,ro zs;

However the refetence to sub-section (5) in sub-section (1) of Section 378 is
clearly an iuadvertent rnistake. Sub-section (5) applies only to applicatiol for
special leave by a cornplainant. lr has n<l applicalibn to an 

-appeai 
by the state

Govemrnent ol [o arr applicatiorr for leave un<ler sub-sectfo-n (3). what the
legislature ciearly intended was to continue to prcvide that an appeat'by the State
Govertrtneut would nol bc rnaintainable if spccial leave to 

-erppeal-hacl 
been

refuscd. to a cornplainant. Thus sub-section (1f of Sectiorr 378 wai to be subiect
to ptovisions of sub-scclion (6) and not sub-section (5) as inadvertently provided
therein. Inadvertently the figure (5) in Section 417(l) was conrinue-cl,'without
noticing that now uuder Section 378 the lelevant prcvision was sub-section (6).
The figure (5) in Section 378(1) is inadvertently letainecl. Thus in Secrion :ZSifi
the figure (6) will have to be read in place of rhe figure (5). lVan)6)

R_M/Nt7.l',U66415r{
Advocates who appeared in this case :

B.A N4ohanty, u.R. Lalit, senior Advocates (Rajeev Shar.ma, Ms Alita verma,
!I_s,Mg3!a Tripathi, Ms usha Mann, D.S. Mahra, Randhir singh Jain, D,B. vohra,
S.K. sabha.wal, M. Qamaruddin, Ms M, eamaruddin and Ambar- eamarudclin,
Advocates, with them) for the appealing parties.

Chronological list of cases dted on page(s)
1. (2000) 8 SCC 740 : 2001 SCC (Cri) 87, Basavarci R. parit v. Srate of

Kanrttalca 376c
2. (1913) 2 scc 793 : 1973 scC (c'i) 1033, 5llivaji sahabrao Bobade v. state

of Maharashta 3j6c

b

C

d

a

t

I

h



ONLINE

@ SCC Online Web Edition, O 2025 EBC Publishing Pvt. Ltd.
Page 4 Friday, July 18,2025
Printed For: Mr, M A NIYAZI
SCC Online Web Edition: https://www.scconline.com
TruePrintrMsource: SupremeCourtCases,O2025EasternBookCompany,Thetextofthisversionof
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B,
Modak, (2008) 1 SCC '1 paras 6'1 , 62 & 63.

a

STAIE (DEI-HIADMN.) v. DHARAIvTw{L(Variava,, .L) 375

The Judgrnent of the Court was delivered by
S.N. VARTAvA, J"- Leave granted.
2. Heard parties.
3. These appeals are against the judgrnent of the Delhi High court dated

2o-r1-20oo. By this judgmenc a number of appeals, filed by rhe appellanrs
hercin, have been disrnissed. All these appeals are against the said colnlltorl
judgrnent. They are based on alnos[ sirnilal facts and raise common question
of law. They are, therefore, being disposed of by this common judgment.

4. It must be rnentioned that against the judglxent dated 20- 1 1-2000 other
SLPs had also bcen filed before this Court. Those wcrc disrnissecl lcaving the
questions of law open.

5. In this judgrnent the facrs in Crirninal Appeal No. 1076 of 2001
farising ou[ of sLP (crl.) No. 1617 ot 2001] ale being ser our. The facrs of
the other appeals need not be set ou[ as they are lnore or less similar.

6. On 29-8-1988 the Food Inspector purchased a sarnple of lal rnirch kutci
from M/s Vashno Panjabu Dhaba, H-1, Chander Nagar; Delhi. The
respondent was the person who had sold ial mirch to the Food Inspector. The
sarnple purchased was divided into three equal parts and put into bottles
which were sealed. one sample was sent to the Pubtic Analysl, who, by his
report dated 6-8-1988 found the sarne to be non-confonling to the prescribed
standards. on 4-5-1989 after obtaining sanction from the competent
authodty, under section 20 of the Prevention of Food Adulteration Act
(hereinafter called "the Act"), a cornplaint was filed in the Court of leamed
Metropolitan Magistrate. The respondent exercised his right under Section
13(2) of fhe Act. Accordingly a sample was senl to the Dfu'ector, central Food
Laboratory for analysis" A report was givcn by the Dircctor, central Foocl
Laboratory. He found the sample to contain rnoisture as 20.01o/a an<i as
insoluble in HCI as 7.92Vo as against t"he rnaximum standard of 72vo and
1.37o respectively. He also found adulterating rnaterial, starches and
colouring material in the sarnple.

7. The responden[ was after a trial convicted by the learnecl Metropolitan
Magistrate by his judgment dated 23-2-1991/26-2-1991 . He was sentenced ro
rigorous irnprisonurent for r 7/2 yearc and to pay a fine of Rs 5000 and in
default of payrnent of fine to further undergo sirnple irnprisonrnent for six
lnonths.

8. The respondent filed an appeal before the Sessions Judge, New Delhi.
The Sessions Judge by his judgment dared 1,3,2-1995 acquirred rhe
respondent only on the ground that the trial court, while recording the
statement of the accused-respondent under Section 313 of the Cr-i[rinal
Procedure code, did not read out the contents of the cer[ificate of the
Direcror, Central Food Laboralory to the accused.

9. As against this acquittal the appellants filed an appeal to rhe High
Courf of Delhi. As on identical grounds i.e. that the contents of the certificate
of the Director, central Food Laboratory had not been puc to [he accused
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while recording his staternent under Section 313 CrPC rnany other accused
had also been acquitted and a nurlrber of other appeals had also been filed by
the appellants. a

10. Atl those appeals came ro be disrnissed by the High Court by the
inrpugned order dated 20-rl-200o. The High court disrnissed all rhe appeals
on [wo grounds: (a) that non-putting of the contents of the certificate of the
Director', CenCral Food Laboratory, to the accused, whilsc recolding his
s[atelnent under Section 313 crPC, was a vital ornission and that the
conviction could not thereforc be maintaincd, and (b) that all the appeals b
were barred by lirnitatiorl as Lhey were not filed within a period of 60 days as
provided under sub-section (5) of section 378 cr?c. Hence these appeals. In
these appeals we are only concerned with the abovementioned two questi<lns
<lf law.

11. Dealing with the first question first. This Courc has, in ilre case of
Shivaji Sahabrao Bobade v. St.ate of Maharashtrat held as follows: (SCC
p. 806, para 16)

"It is trite law, nevercheless fundarnental, that the prisoner's attention
should be drawn to every in'culpatory material so as lo enable him to
explain it. This is the basic failness of a crirninal trial and failures in this
aroa rnay gravely irnpcril the validity of the trial itself, if consequential
rniscanlage of -justice has flowed. Hov,ever where such. an omission has
occurred it does not ipso .facto vit:iate the proceedings and. prejudice
occasioned. by such defect must: be established by the accused. In the
event of evidentiary rnaterial not being put to the accused, the court rnust
ordinarily eschew such rnaterial ltom consideral"ion. It is also open to the
apltellate coutl. lo call upon the cowrsel for the accused to show wh.at
eqtlanation the accused h.as as regards t:h.e circuntstances establishetl.
against him but not put. lo him and if the accuserl is unable to o.ffer the
a.ppellate cout't any plausi.ble or rcasonable explanatiort o.f suclt
circuntsl.ances, th,e court tixay assun'Le that no acceptable antswer exis/s
and, that even if the accused had been questi.oned. at. the proper tinte in
the trial court he wottld not have been able to.furnish cmy good ground to
[4et out qf the circumsl.antces on wh.i.ch. the trial court harl relied .for its
corTictiott.In such a case, the court proceeds on the footing thac though a
grave itregularity has occurred as regards cornpliance with Section 342
Cr?C, the onrission has not been shown to have caused prejudice to the
accused." (ernphasis supplied)
12. The same view has been reiterated by this court in the case of

Basavaraj R. Patil v. State of Karnataka2.
13" Thus it is to be seen fhat where an ornission, to bring the at[en[ion of

the accused to an in'culpatory material has occurred, that does noc ipso facco
vitiate the prnceedings. The accused must show that failure of justice was
occasioned by such omission. Further, in the event of an inculpatory material

| (1973)29CC793: 1973 SCC (Cri) 1033
2 (2OOO) 8 SCC 740:2001 SCC (Cri) 87
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noc having been put to the accused, the appellate court can always make good
thac lapse by calling upon [he counsel for the accused to show ;ha[
eKplanation the accused has as regarcls the circurnsmnces establishecl against
the accused but not put to him.

14. This being Lhe law, in our view, both the sessions Judge ancl the High
Coul_t were wrong in concluding that the omission to put the contents of t[e
certificate of the Dilector; Central Food Laboratory, could only result in the
accused being acquitted. The accused hacl to show that some prejqclice was
caused to him by the report not being put to him. Even otherwise, it was the
duty of the sessions Judge and/or the High court, if they found thal solre
vital circumstarlce had not been put to lhe accused, to put those questiols to
the counsel for the accused and get the answers of the aicused. If the accused
could not give any plausible or reasonable explanation it would have to be
assumed thac chere was no explanation. Both the Sessions Juclge and the High
Courl have overlooked chis posicion of law and failed to perfonn their duties
and thereby wrongly acquitted the accusecl

15. we further find that in all these cases, the copy of the certilicate of
the Director; central.Food Laboratory had been supplied to rhe accused. They
were thus aware of the con[ents of the certificate. tihas to be seen that uncler
the Prevention of Food Adulteration Act rhe prosecution is based upon the
contents of either the report of the Public Analyst or the certificate of theDirector of central Food Laboratory. During their exarnination, under
section 313 crPc quesrions pertaining ro thtcertificare were put ro the
accused. The explanation of the accused, in respect of the certifrcate, had
been called for. In our view in such cases i[ is enbugh if the attention of the
accused is brought t<l the report or the cerl"ificate, as the case lnay be. It is nol
necessafy that the contents of the report be also put to the aceused.

tr6. Let us now see what were the questions put to the accused in [hese
cases. we have been shown the staternent of the accused, under Section 313
CrPC in only two of the appeals. However, it is adrnitted tha[ in other cases
also the questions were sirnilar..

17. rn crirninal Appeal No. 1076 of 2001 [arising our of sl-p (crl.) No.
761'7 of 20011 the question put to the accused and trre answel obtained frorl
hirn ale as follows:

"Q: rL is further in evidence that on receipt of copy of pA's report and
intinration lecter,. you exercised your righi underi secrion tilzy ana
Director, cFL vide his cercificate Ext. pX declared the sarnple'to be
adulterated. What have you to say?

Atts: It is a rnatter of record.,,
18. In cr"iminal Appeai No. 1078 of 2oot [arising out of sl-p (crl.) No.

2437 of 20011 the question put and the answer given are as follows:
"Q: rt is further in evidence that intimation letter along with copy of

PA's report was served on you Io the court and yon e^".clsed your right
under section 12(2) ot rhe pFl{ Act and certificare of Director ii nxl px.
What have you to say?
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Ans. The certificate is erroneous and i[ is [he result of the negligence
comrnitted by the FI in the salnple pfoceecling."

Thus it is to be seen that Lhe questions clearly indicatecl that what was being
put to the accused were [he contents of Lhe cer[ificate. It is also [o be seen
that the accused clearly understood that what was being put to thern was the
contents of the certificate. The accused Ashwani Kurnar [in Crirninal Appeal
No. 1078 of 2001 {arising our of SLP (Crl.) No.2437 of 2001}l in facL
answered that the certificate was erroneous and was a result of negligence
conmi[ted by fte Food Inspector in the sample proceedings. Sirnilarly
accused Dhararnpal [in crirninal Appeal No. 1076 of 2001 {arising out of
sLP (crl.) No. 1617 of 2001)l answered rhat [he report was a rnarter of
record. The accused gave their answers to the contents of the certificate.
Clearly no preiudice had been caused to then. Before us also it coulcl not be
sh<lwn that any preiudice had been caused to them. This aspect- of the matter
was completely overlo<lked by both the sessions Judge anci the High court.
In our view, neilher the judgment of the sessions Juclge nor the reasoning of
the High Courc on this point can be sustained.

19. The second question had only been urged before Lhe High court. The
subrnission rnade before the High court was that the appeal had not been
filed by a public servant and therefore the limitacion for filing such an appeal
was 60 days. This subrnission found favour with rhe High court. In all
fairness, to counsel appearing for the respondents before us, il" must be state4
that such a contention was not canvassed befbre this C<lurl, as it is clearly an
untenable contenlion. Beforc us it was subrnitted by Mr Lalit, that the
appeals should have been filed wiLhin 90 days from thc date of [hc order as
provided in Article I14 of the Limitation Act.

20' To understand whac rhe periods of limitation under Section 378 CrPC
are one must first look at Seorion 417 as it stood in the Criminal Procedure
Code, 1898. Seccion 417, as it then stood, reads as follows:

"417. (1) Subjecr ro the provisions of sub-secrion (5), thc Statc
Government may, in any case, direct the Public Prosecutor to present alt
appeal 10 the High Court ft'om an original or appellate orcler oT acquittal
passed by any court other than a High Court.

(2) rt such an order of acquittal is passed in any case in which the
offence has been investigated by the Delhi Special Police Establishrnent
constituted uuder the Delhi Special Police Establishrnent Act, 1946, the
Central Govemment may also direct the Public Prosecutor to present alt
appeal to the High Court ft'om the order of acquittal.

(3) If such an order of acquittal is passed in any case instituted upol
complaint and the H,ish cout, on an application macle to it by the
cornplainant in this behalf, grants special leave to appeal ftom the order of
acquittal, the cornplairlant lnay present such an appezrl to the High court.

(4) No application under sub-section (3) for the grant of special leave to
appeal from an order of acquittal shalt be entertained by the High Court after
the expiry <lf sixty days from the date of that orcler of acquirtal.
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(5) ]f, in any case, rhe application under sub-section (3) for the grant of
special leave to appeal frorn an order of acquittal is refusecl, no appeal frcm
that order of acquirral shall lie under sub-secrion (1).',

Thus it is to be seen tha[, under Section 4I7 of the Crirninal Proceclure Code,
1898, an appeal against acquittal could be filed by the State Governmen[ 01-
by the Cenl"ral Governrnent. Arr appeal against acquittal could in cases
instituted upon cornplaint, be filed by the cornplainant provided the
cornplainant obtained special leave to appeal frorn the High Court". Under
Section 4I7(4) no application for grant of special leave could be entertained
by the High court after an expily of 60 days frorn the order of acquitcal.
Thus, under Secl"ion 417 an applicaticln for special leave to appeal hacl tcl be
rnade only by the cornplainant. If che State Governmen[ or the Ceptral
Governmenc filed an appeal [hen no application for special leave [o appeal
had to be rnade.

21. It is because of this that Article 1I4(a) of the Lirlitation Acr provided
that an appeal, by the state Governrnen[ or lhe central Government under
sub-section (1) or (2) of section 4rl of the criminal procedule code, lg9g,
was to be filed within 90 days frorn the date of the order-. Article rl4(b)
provides that an appeal under sub-section (3) of Seccion 4I7 of the Crirninal
Procedure code, 1898, rnust be filed within 30 days frorn [he date of grant of
special leave.

22. Thus under section 417 <sf the crirninal procedure code, 1g9B no
application for special leave to appeal haci to be rnade by the state
Governrnent or t.he Ccntral Governrnent, if they lilecl an appeal against
acquitt"al" The period of 60 days provided in secrion 4r7(4) did not apply t<r
an appeal by the State Governmenl" or [he Central Govemment. The peliod of
lirnitation for the S[ate Government or the central Governrnen[ was only
underAr[icle Il4(a) of the I-irnirarion Acr.

23. Also to be noted that the right of the State Governrnent [o file a1
appeal under section 411(l) was subject to provisions of sub-section (5).
Sub-section (5) provided thac if special leave [o appeal had been relused to a
cornplainant then the S[ate Governrnent could not mairrtain an appeal.

24. ln the crirninal Procedure code, 1973, section 417 has been
substituted by Section 378, which reads as follows:

"378. Appeal in case of acquittaL-(1) Save as otherwise provided in
sub-section (2) ard sub-iecr to the provisions of sub-sections (3) ancl (5), the
State Government rnay, in any case, direct the Public Prosecutor to preseut
an appeal to the High Court frorn zur original or appellate order of acquittal
passed by any court other than a High Court or an order of acquittal passed
by the Court" of Session in rcvision.

_ (2) \t such ar order of acquittal is passed i. any case in which the
offence has been investigated by the Delhi Special Police Establishrnelt
constituted under the Delhi Special Police Establishrnenr Act, 1946 (25 of
19^46) or b-y any other agency empowercd to rnake investigation into an
offence under any Cerrtral Act other than this Code, the Centril Govemrnept
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may also direct the Public Prosecutor to present an appeal, subject to the
provisions of sub-section (3), to the High Court fiorn the order of acquittal.

(3) N-o appeal under sub-secrion (t) or sub-secrion (2) shall be
entertained except with the leave of the High Court.

(4) If such a-n older of acquittal is passed in auy case instiruted upon
complainr and the High coult, on an application made ro it by 

^the

complainant in this behalf, grants special leave to appeal frorn the order of
acquittal, the cornplainant may present such an appeal to the High court.

(5) No application under sub-section (4) for the grant of special leave to
lPpeal frorn an order of acquittal shall be entertained by the High Court after
the expiry of six rnonths, where the cornplainant is a public seriant and sixty
days in every other case, colnputed frorlthe clate of that order of acquittal.

(6),If iu auy case, the applicatior-r under sub-section (4) for the grant of
special leave to appeal fiorn an order of acquittal is refused, no appeal frotn
that order of acquittal shall lie under sub-section (1) or under sub-sectiol
(2);'
25. A cotnparison of Section 378 wirh [he olcl Section 417 shows that

whilst under the old section no applicarion for leave to appeal had to be rnade
by the stale Governrnent or the central Government, now by virtue of
Section 378(3) Lhe State Government or lhe Central Governrnerrt have to
obtain leave of the High Court before their appeal could be eutertained. Sub-
section (4) of Secrion 378 is idenrical ro sub-section (3) of Section 417. Thus
a complainant desirous of fiIing an appeal against acquittal must still obtail
special leave. Thus, section 378 rnakes a discinction between an appeal filed
by the Stace Government or the Central Government, who only need-to obtaip
lleave", and an appeal by a cornplainant who needs to obtain "special leave,'.
The lirnital"ion provided in sub-seclion (5) is only in respect oi applicatiols
under sub-section (4) i.e. applicacion for special leave to ap4real by a
complairlanc. A cornplainant may be either a public scrvan[ or a pi"ivate pzuty.
lf the cornplainant is a public servan[ then Lhe periocl of lirniiation fbr an
application for special leave is 6 rnonths. If the cornplainant is a private party
then the period of lirnitation for an application for special leave is 60 days.
The periods of 6 rnonths and/or 60 days do not apply to appeals by the Stite
Govemrnent" [under sub-seclion (1)] or fhe Central Government [under sub-
section (2)1. Appeals by the State Government or the Celrtral Governrnent
continue to be governed by Article ll4(a) of the Lirnitation Act. In other
words, those appeals must be filed within 90 days from the dace of the order
appealed frorn. Needless to state, if there is a delay in filing an appeal by fhe
State Governrnent or Central Government it would be open to thern to fiie an
application under Section 5 of che Limitation Act for condonalion of such
delay. That perlod can be extended if the court is satisfied that there was
sufficient cause fbr not prefening the appeal within the perlod of 90 days.
The High court was thus wrong in concluding that the app-eals had to be fiied
within 60 days as provided in Section 378(5).

26" IL rnusl" also be noted that sub-section (6) of Section 378 is idencical
to sub-section (5) of section 417. Thus under Section 378 also the state
Governtneul, cannot rnaintain an appeal if special leave to appeal is refused to
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STAI'E (DEI_HI ADMN.) v. DHARAM?AL (Variava, .L ) 391
the complainant. In this behalf [here is no change. Section 4I7(I) specifically
plovided rhat it was "subject to the provisiona of sub-section (s),'. secrion
378(1) sirnilarly provides rha[ it is "subject [o sub-secrions (3) aricl i5;". sub-
section (3) is the newly added provision which now proviclei thar an appeat
by lhe State or Central Government cannot be enteriained without leavb of
the High court. However the reference to sub-section (5) in sub-secrion (1) is
clearly an inadvertent mistake. As poinced out above sub-section (5)'of
section 378 applies_ only to application for special leave by a cornplainant.
sub-secrion (5) of secrion 378 has no applicarion ro an appeal by iire state
Governrnent or to an applicati<ln for leave under sub-seclion (3). What the
legislarure clearly intended was to continue to provide thal an appeal by the
State Govemlnent would not be rnaintainable if special leave to appeai traO
been refused to a complainant. Thus sub-secrion (1) of section 378 was to be
subject to provisions of sub-section (6) and not sub-section (5) as
inadvertently provided therein. Inadverrently rhe figure (5) in secrion +il(t)
was continued, without noticing tha[ now under Section 37g the relevani
provision was sub-section (6). In our view ic is clear trhat the figure (5) in
secrion 378(1) is inadverrenrly r€rained. Thus in secrion 378(1) th6 figuie (6)
will have to be read in place of rhe flgure (5).

27"Thete is one lasc fact which rnust be mentioned. We find that the main
argument on the question of lirnitation was made before the High Court on
ugla,tr of-r'espondent Dharampal [i.e. che respondenr in criminall\ppeal No.
ro16 of 2001 {arising our of sl-p (crl.) No. 1617 of 2001}1. tr trad been
argued on his behalf that the appeal against his acquittal was barred by
limitation as rhere was a delay of 95 days. The High court accepted this
contention. We however find frorn a copy of an order produced befoic us that
in his appeal, before the High court, the delay had alreacly been condoned.
The order, which is available in this sl-p paper-book, reads as follows:

"ORDER
2l-5-1996 Preserzt: Mr B.T. Singh for the peririoner

CrI. M. No. 2245 of 1996
Leave granted.
This applicarion is disposed of.

CrI. M. No. 2246 of 1996
Delay in refiling the appeal is condoned.
This applicarion is disposed of.

Crl. A. No. 92 of 1996
Let the appeal be regisrered. Appeal is aclmirred.

erunY*oar,.t.

zt-s-res6 N4ohd. Sfl,ouo, r.,,
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The delay already having been condoned thote was no question of the High
Court subsequently entercaining and upholding an argument" on delay. This
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does not seem to have been broughc to the notice of the High Court".
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28" In any view of the mameL the impugnecl order cannot be sustained.
The orders of t"he sessions Judge dismissing the appeals also cannot be
sustained. Therefore, che impugned judgment dated 20-ll-2000 as well as the a
olders of the Sessions Judge in the abovementioned three cases are set aside.
The appeals which had been filed by lhe respondents in the court o[
Additional District and sessions Judge are hereby restored to the file of the
Addicional District and sessions .Iudge, New Delhi. They shall now be
disposed of on rnerits, in accordance with law.

29" These appeals stand disposed of accordingly. There will be no order b
as to costs.

rL!e n

(2001) 10 Supreme Court Cases 382
(BEFORE S.P. BUaRUCHA, N. SeN'rOSs HEGDEANDyK. SansaRwAL, JJ.)

COMMISSIONER OF INCOME TAX Appelant;
Versus

SARITAAGGARWAL (SMr) AND ANOTHEI{ I{espondenrs.

civil Appeals Nos. 6208-09 of 1995 with Nos. 62r0-t2 of 1995 and sl-ps (c)
Nos. 10336 of 1990 atd22685-87 of 1995, decided ou Decernber 5, 2000
constitution of India - Art. L36 - rnterference in tax matters -fncome tax reference - ITAT fbllowing, on the question involved, its earlier

decisions rvhich were against the Revenue and against rvhich it had rejected
neference applications of ftevenue 

- Such decisions of I'TAT remainilg
unchallenged - rn such circumstances, I{evenue's SLP against [Iig[
Court's decision to call for a reference of the question dismissed - Incofre
"trbx z\ct, 196tr, S" 256(1) & (2) (pana 2)
Appeals and SLPs disrnissed H-M/C/Z4IS3/S

OnnER
1. The High court- rejected the application of the Revenue to call for a

reference of [wo questions on the ground that no question of law arose. The
Tribunal, in the Revenue's application under section 256(l) of the Income
T-ax Act, had nored that the questions were covcrecl against the Revenue by its
earlier decisions, particulars whereof it gave. It also stated that reference
applications against those decisions had been noved and had been rejected
by the Tribunal. It would appear from a statemcnt made by learned counsel
for the Revenue beforc the Tribunal rhat in respec[ of these questions an
application under section 256(2) had been rnoved but counsel for the
Revenue cannot tell us what happened thereafter. And the assessee has filed
an affidavit to s[ate that it has no infonnation in this behalf.

2" Having regard to the fact that, under these circumstances, the earlier
decisions of the Tribunal on the same quescion remain unchallenged, these
appeals and the special leave pel.itions are disrr-rissed with costs.
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420 supREMECouRrcASES (ZOI3) 14 SCC

(2013) 14 Supreme Court Cases 420
(BEFORE DRB.S. CnaunaNrrND S.A. Bonnn, JJ.)

GIAN CHAND AND OTHERS Appellants;

Ver:sus

SIAIE OF HARYANA Respondenr.

Cr-iminalAppeal No. 2302 ot2O701., decided on July 23,2Ol3
A. Narcotic Drugs and Psychotropic Substances Act, l9B5 - Ss" lS, 35,

50 and 54 
- R.ecovery of 410 kg poppy husk t'rom jeep 

- conviction of
occupants of jecp confirmecl - Conscious possession cstablished - Police
party, at about 2,L5 a.nt., saw a jeep coming at high spced - They askecl
said jeep to stop - However, instead of stoppirrg, driver accelerated speecl of
jeep 

- On suspicion police chased the jeep 
- Occupants of jcep took a U-

turn and in that process jeep struck the wall of a house in the village -Three occupants of jeep tried to run away but they were caught by police 
-rn compliance with s. 50 NDPS Act, Dy. sP was called and a search was

conducted in his presence 
- Vehicle had 10 bags, each containing 4l kg

poppy husk - Trial court convicted appellants - High court affirmecl
conviction 

- Appellants submitted that no independent witness was
examined by prosccution, prosecution failed to prove that they were in
conscious possession of contraband material, and this incriminating
circumstance had not even been put to appellants under s" 313 crpc -r{eld, no dispute has been raised regarding recovery of poppy husk from
damaged jeep 

- Folice witnesses werc found to be reliable * Appellants irr
their statement under S. 313 CrFC took plea of false implicatiora only and
they miserably failed to rebut statutory presumption under ss. 35 and 54,
alld reo prejudice was shown to have been caused appellants due to any
det'cct in questioning under S. 313 CrFC - Crinainal Proccdurc Cocle, 1973

- S. 313 -- Criminal Trial - Witnesses * Folice officials/personnel/Io as
witnesses (Paras grl0rtrZr}0,Zl,30,35 ancl36)

Gian Cltetnd v. Stare of Haryctna, Criminal Appeai No. 392-5B of 2001, cleciclecl on 4-11-
2008 (P&II), affinned

B. Narcotic Drugs and Psychotropic substanccs Act, 1985 - ss. 35 ancl
54 - Presumption of culpable mental state - when arises 

- once
possession of contraband articles is established, burden shifts on accusecl to
establish that he had no knowledge of same - It is impossible for
prosecution to prove certain facts particularly within special knowledge of
accused, thus the case falls within the provisions of s. 106 of Evidence Act,
1872 - r\ccused has to cstablish how he came to be in possession of same -Conscious possessiou 

- Inference of - Appellants were fbund travelling in
a jeep at odd hours at night (at about 2.00 a.m.) and contrabancl material
rvas founcl in the jeep 

- Upon police trying to stop jeep, accused had triecl
to speed away - There were only three occupants in jeep at relevant tinle

J- Florn the .Iudgment and Older dated 4-17-2008 of the High Court of Punjab and l{ayana at
Chandigarfi in Crl. A, No. 392-SB of 2001
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- As many as 10 bags, each contai*ing 4r kg poppy husk rvere fbund lying
in jeep 

- rt was not a small quantity of poppy husk, ancl could not escapi
notice of accused sitting in jeep 

- Accusecl were having special ,rr"r,r. of
knowledge with regard to bags lying in jeep 

- Culpablc mental state is also
revealed by the fact that in case there was no contraband in jeep, and
accused rvere not in the knowledge of the samc thcn what was the necessity
of speeding away jeep 

- Under these circumstances, it coulcl bc said thai
they were in possession of and in contror over the poppy husk bags lying in
jeep 

- conviction corefirmed 
- E,vidcnce Act, j.g7z 

- s. 106 - Boiaen or
proving fact cspccially within knorvledge (paras 11 and 16 to 22)

MatlanLaIv.State of H.P,(2003)7 SCC46-5:2003 SCC (Cri) 1664; State of W.B. v.Mir
Molnntmad Omar, (2000) 8 SCC 382 : 2OOO SCC (Cri) 1516; Shantuhlr Narh Mehra t,.
state oJ'Ajmer, AIR 1956 sc 404 : 1956 Cri LJ 794; Gutztttantlal. t,. stare of M.p., (1972)
2 SCC 194 : 1972 SCC (Cri) 678 Sttcha Singh v. State of punjab, (iOOt)'+ SCC
375 :20OI SCC (Cri) 7Ij; Salmde.tnnt v. StcLte, (2003) I SCC j34, jOO: SCC ('Cri) 382;
pyrga Prasad Gupta v. State of Rajasth.on, (2003) 12 sCC 257 : 2004 SCC (dri)-Supp
385; santosh. Ktttnar singlz v. stare, (2olo) 9 scc 747 : (2oro) 3 sCC (cr-i) 1469; Ma;;t
sao v. stare of Bilzar, (2oro) 12 scc 310 : (2011) I scC (Cr-i) 310; NeeI Kuntar v. srate
of Har1,aaa, (2012) 5 SCC 766 : (ZOI2) 3 SCC (Cri) 21l,.foilotatett

c. criminal rbial - Search and seizrrre - Independent witncss *
Police witness - Whether pr-osecution case to be doubted only on ground
that all witnesses are from police 

- Mere non-joining of indepenclelt
witness where evidence of prosecution witnesses may be founcl to 5e cogelt,
convincing, creditworthy and reliable, cannot cast doufut op p.or"cotiorn
version if there seems to be no reason on r:ecorcl to falsely iniplicate the
accused - trIuge quantity of poppy husk recoverecl fronr appellarit in a jeep

- At the time of incident some villagers had gathered fhsls 
- Io made it

clear that in spite of his best persuasion, none of' thcm 'wcre wiltring to
become a witness - Occupants/Appellants abandoned the vehicle jpst Jterit dashed against wall and made a desperatc attempt to cscape but werc
apprehendcd by police 

- l"{o discrepancies wele found in statements of
officials witnesses - Their statenrents inspirecl trcmendous conflrdepce ancl
there was llo reason fbr court to discalcl the testinrony of ot'ficial witnesses

- When a police oIficer gives evidence in court that a certain article was
recovercd by him on the strength of statcnrcnt maclc by accusccl it is opcn to
court to believe that version to be correct if it is not othcrwise shown to be
unreliable 

- Burden is on accused, through cross-examinatiol of witpessesor through other materials, to show that evidence of police officer is
unreliable 

- It is not permissible to presune that policc action is upreliablc
to start with - Criminal Trial 

- Witnesses 
- Police officials/personnel/IO

as witnesses - Evidence Aet, 1872 
- s. il4 lll. (c) * -pnesumptiore

regarding judicial and official acts (Faras l0 and 3l to 37)
Rohtash Kuttar v. state of Haryana, (2013) 14 sCC 4341 pnra.s Ram v. starc of Har1,617161,

(1992) 4 scc 662 : 1993 SCC (Cri) 13; Batbir singtL t,. state, (1996) 1r SCC'139 : 1997scc (cri) r34;Akmal,Ahnzadv.,Srateof Delht, (1999) 3 scc 337: 1999 sCC (Ctl)425;
M. Prabluilal v. Ditcctorate of Reveru.te Intelligence. (2003) 8 SCIC 449 : ZOO: SCC (Cri)
2024; Ravitttlratz v. su1tt. of customs, (2007) 6 scc 410 : (20o7) 3 scc (cri) lg9; state
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422 supr{EME couRr cASES (ZOI3) 14 SCC
(Got,t. of NCT o! Delht) v. Sr.tttil,, (2001) I SCC 6_s2 : 2001 SCC (Cri) 248; Apltabh.ai v.
Stttte of Gu jarar, 1988 Supp SCC 241 : 1988 SCC (Cr.i) 559, relied on

D. criminal Proccdure code, lg73 
- s. 313 - statement of accused -Non-compliance with S. 313 CrPC - When vitiates trial 

- Helcl, only when
accuscd can establish that pre.iudice has been caused or was likely to have
been caused - Attention of accused must specifically bc brought to
incriminating pieces of evidence to give him an opportunity to offer an
explanation if he chooses to do so - Evcry crror or omission regarding S.
313 CrFC does not however uecessarily vitiate trial - Accused neust show
that some prejudice has been caused or was likely to have been caused to
him - rssue relating to non-compliance with provisions of s. 313 crpc
raised fbr first time beforc Supreme Court - Appellant-accused coulcl not
point out what prejudice was caused to them if f'act of .6collscious
possession" was not put to them in a casc under NDPS Act, when all
relevant circumstances were put to them - Even otherwise such an issue
cannot be raised in existing facts and circumstances of case wherein burdel
was on accused to show how contraband material came to be fbund in the
vehicle which was driven by onc of them and the othcr two were travelling
in that vehicle 

- Narcotics and Intoxicants - Narcotic Drugs and
Psychotropic substances Act, 1985 - ss. 35 and s4 - criminar rrial -Fair and speedy trial - Procedural crrors in trial - Trial when vitiatcd -Prejudice to accused - Nced to establish (paras 23 to 30)

Wasim Khan v. State of U.P., AIR 1956 SC 400 : 1956 Cd LJ 790; Bhoctr Singh v. State o.f
Pwfiab, (197 4) 4 SCC 754 : 1974 SCC (Cri) 664; A.traf Ali v. Stctre ctf Assant, (2008) 16
SCC 328 : (2010) 4 SCC (Crt) 278;5l1i1tc1ii Salnbrao Bobade t,. Srare of .Maharcrshta,
(1973) 2 SCC 793 : 1973 SCC (Cri) 1033, Paraageel Singlt v. Stare ol'[Jttaraldrtnd,
(20i0) 10 SCC 439 : (2011) 1 sCC (Cri) 98. relied on

stareof Punjabv.Harisirtgh,(2009) 4scc200: (2009)2SCC(Cri) 243;Atrarsingltv.
state of Putgcrb, (2002) 7 scc 419 : 2002 scC (Cri') l'169, distittgtti.sftecl ot.t facts
E. Narcotics and rntoxicants 

- Narcotic Drugs and Fsychotropic
Sulrstances Act, 19BS - Ss. 43, 49, 35, 52 and 54 - Conclition of case
property 

- Chit carrying couteuts of case property was not availa$e on
seized poppy bags - This, hcld, did not give any bcnefit to accusecl as there
was overwhelming evidence to prove that seizure of ten bags had actually
been made from accused - Further', contents of samples sent for chemical
analysis gave positive results on analysis - Witnesscs have been examinecl
aftcr four ycars from date of recovery - Case property remained lying in
malkhana 

- On account of shortage of space ire mall<hana, case properties
could not be stacked properly and bags, containing poppy husk, underwent
the process of' clecap holveveq this did not mean that case property
produced in court did not relate to instant case - There was nothing on
record to show that said case property had been tanlperecl rvith * Def'ence
did not put any question to IO in his cross-examination irr rcspect of missilg
chits from hags comtaileing case properfy/contrabared articles - Thus, no
grievamce could be raisecl by appellauts in this regarcl - corevictiom
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corllirnred - Evidencc Acte 1872 - S. 146 - Failure to cross-examine
witness - Effect (Faras 10 and 13 to 15)

Laxnziboi v. Bltctgtttttnlbut,tt, (2O13) 4 SCC 97 : (2013) 2 SCC (Cir') 480; Rattinder Ktprt6.t.
Sltanna v. Slate r2f As.rant, (1999) 7 SCC 435; Ghasirct Salu, v. State o.f M.p., (2008) 3
SCC 52 : (2008) 1 SCC (Cri) 605 Rohtash Ktr.nnr v. Starc of Har),ana, (2013) 14 SCC
434, rel.izd on

F. Frccedents - Ratio decidendi 
- If binding 

- Matching of material
facLs 

- Circunstantial flexibility - Onc additional or different fact may
nlake a world of clifTererecc between conclusions in two cases or bctween two
accused in same Each case depcnds on its own facts and a close
similarity betwecu orle case and another is not enough because a singlc
significant detail may altcr entirc aspect - Constitution of India, ArL l4l

(Para24)
Megh Singh v. State o.l'Ptulab, (2003) 8 SCC 666 : 2004 SCC (Cri) 58, relied on

J-D/5204615R
Advocates who appeared in this case :

J.P. Dhanda ar.rd N.A. Usrnani, Advocates, for the Appellants;
Brijender Chahar, Senior Advocate (R.K. Shokeen and Kamal Mohan Gupra,

Advocates) for the Respondent.
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20. (2000) 8 SCC 382 : 2000 SCC (Cri) 1-516, State dW.B. v. Mir Mohctnmntt

Otnar 429e-.f
2L. (1999)7 SCC 435, Ra:,inder Ktunar Shanna y. State of Asscutt 42Bc
22. (1999) 3 scc 337 : 1999 SCC (cri) 425, Aknnl. Alntacl v. state of Dettti 432d
23. (1996) 1l SCC 139 : 1997 SCC (Cri) I34. Batbir Singh v. State 43Zd
24. (1992) 4 scc 662 : 1993 SCC (Cri) i3, parcts Ram v. state of Harycuta. 432(l
25. 1988 Sr-rpp scc 241 : 1988 scC (CrI) 559,Appablmi v. state of Gu,ictrat 433b
26- (1974) 4 scc 754 : 1974 SCC (Cri) 66a, Bhoor singlt v. stctte of punjab 437rt.
27 . (1913) 2 scc 793 : 1973 scc (crD 1033, ,sltivaji sahabrcto Bobade v. stctte

of Mctltaraslttct 43lb_c
28. (1972) 2 SCC 194 : 1972 SCC (Cri) 678, Gutttunntlal t,. State o.f M.p. 43Oa
29 . AIR 1956 SC 404 : 1956 Cr-i LI 794, Slnntblnt Narh Mehra v. Snre of

Ainzer 43Oa
30. AIR 1956 SC 400 : 1956 Cri Lt 790, Wasirn Khan v. Srate of tl.p. 43Of_g

The Judgrnent of the Court was delivered by
Dn B.S. CHAUHAN, J.- This appeal has been filed againsr rhe judgrnenr

and order dated 4-l1-2008 passed by the High court of punjab oud H*yonu
at Chandigalh in Gia.n Chand v. State of Haryanctl, by which it has affir-rned
the judgrnent and older dated 2-2-2001passed by rhe trial cour-t at silsa by
which the appellauts were convicted under the provisions of Section 15 of the
Nalcotic Drugs and Psychotropic Substances Act, 1985 (hereinafter referred
to as "the Act"). By that order, they were sentenced to undergo RI for a
period of 10 yeats each and to pay a fine of rupees 1 lakh each, and i1 default
of payrnent of fine, t<l undergo further RI for a per.iod of one year..

2" The facts and cilcurnstances giving rise to this zrppeal are that: o1
5 9"1996, at about 2.15 a.nt., Bhan Singh, AsI of police siition Rania along
with other police officials was present in Vitlage Chakka Bhuna in a1 official
jeep. The police party saw a jeep coming at high speed frorn the opposite
direction and asked the said jeep to stop. However, instead of stopping, the
driver accelerated the speed of the jeep. This created suspicion in ihe milds
of the police officiais. Thus, they chased the jeep. The occupants of the jeep
took a U-turn and in that process the jeep struck the wall of a hous" in thl
village. The three occupants of the jeep tried to run away but they wer-e
caught by the police. The said three occupants were later ideltificd as the
appellants. They were asked whether they would like to be searched before a
gazetted officer or a Magistlate, however, they chose the forrner. The Deputy
Superintendent of Police was called and a search was conducted in trls
presence. The vehicle had 10 bags containing 41 kg poppy husk each.

3- The police party took samples of 200 gm of poppy husk from each bag
ar-rd the same was sealed by the Dy. S.P. On the basis of sarne, an FIR rvai
lodged on 5-9-1996 itself at 3.75 a.m. at Rania Police Station agailsr the
appellant-accused. After investigation, a cheu'ge-sheet was filed agalnst thern
and the appellants claimed trial. Hence, the trial cornrnenced,.
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4" The prosecution led the evidence in suppolt of its case and also
produced the case property in the court along with the darnaged jeep in which
the appellants were cailyirlg 410 kg poppy husk. In the FSL report all
positive results were shown. The appellants did not lead any evidence in
defence and pleaded that they had been falsely irnplicated in the crirne.

5. After coltclusion of the trial, the appellants were collvicted and
sentenced as referred to hereinbefore vide the judgrnent and order dated
2-2-2OO7, and the said judgrnent and order has been affirrned by the High
Court vide its judgrnent and ordel dated 4-17-2008r. Hence, this appeal.

6" Mr J.P. Dhanda, lealned counsel appealing for the appellants has
submitted that no independent witness was exalnined by the prosecution ir-r
the case, though a large number of people had gathered at the place of the
alleged incident which led to the appellant-accused being apprehended. No
independent witness was involved in preparation of the panchnarna of the
recovered substances. Further, the prosecution failed to prove that the
appellant-accused were in conscious possession of the contraband material.
This incrirninating circurnstance had not even been put to the appellant-
accused while recording their statements under Section 313 of the Code of
criminal Plocedure, 1973 (hereinafter referred to as "CrPC"). The appellants
have already served about B yeals of sentence. Thus, the appeal deserves to
be allowed.

7. Per contra, Mr Brijender Chahar, lealned Senior Counsel appearing for
the State has opposed the appeal contending that even if sorne persons had
gathered at the place of occurrence when the appellants were apprehended,
nobody was willing to becorne a witness. Therefore, the plosecution could
not exatnine any iudependent witness. 'Ihe case of the prosecution does not
deserve to get disbelieved sirnply because police offrcials themselves are the
witnesses, nor is there any requilernent in law that in every case an
iudependeut witness should be exarnined. Further, all incriminating rnatelial
was put to the appellant-accused while lecording their statements under
Section 313 CrPC. Once it is established that an accused is in possession of
contraband substance, the burden to prove that he had r-Lo knowledge of the
sarne shifts to the accused to prove the sarne. More so, the accused is
supposed to explain his conduct while rnaking his staterrent under
Section 313 CrPC pal'ticulally where there are celtain plesurnptions against
hirn under Section 35 of the Act. There are concurrent findings of fact
recorded by the courts below. Thus, no interfelence is called for apd the
appeal is liable to be disrnissed.

8" We have considered the rival subrnissions rnade by lhe learned counsel
for the palties and pemsed the record.

9. No dispute has been raised regarding rhe poppy husk recovered frorn
the jeep or the damaged jeep. Further, the appellants did not challenge the
result showu in the FSL report whelein the clualitative tests in respect of
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lneconic acid, morphine, codeine, thebaine, papaverine and nar.cotine had all
been shown as positive.

10. All lhree occupants i.e. the appellants abandoned the vehicle just after
it dashed against the wall and made a desperate attempt to escape but were
apprehended by the police party. The trial court exalnined. lhe matter
elaborately and after appreciating the evidence of the witnesses, calne to the
conclusiou that there wele no discrepaucies in the statements of the three
oflicials i.e. prosecution witnesses. Their statements inspiled fternenclous
confidence and thus, there was no reason fol the court to cliscard. the
testirnouy of the official witnesses. A grievance had also been raised befb1e
the trial court that the chit carrying contents of casc property was not
available on the bags. However, this did not give any benefit to the accused as
there was overwheltning evidence on record to prove that the seizure of ten
bags had actually been tnade fi'om the accused. Further, the contents of the
sarnples sent for chernical analysis gave positive results on analysis i1 the
laboratory.

L1. The High Court dealt with the issue elaborately regarding knowledge
i.e. conscious possession, and held as under:

"There were only three occupants in the jeep at the relevant time. As
rnany as 10 bags, each containing 41 kg poppy husk were lying in the
jeep. It was not a small quantity of poppy husk ... and courd escape the
notice of the accused. It was a big haul of poppy husk. .. . The aCcused
were having special rneans of knowledge with regald to the bags
containiug poppy husk lying in the jeep. It tpcts for tlrc cLccusecl to expl,a:iy
cls to ltout tlt.e l"trtgs cort.tcrinittg popp)t luLslc vtere beittg tr-cttzsportecl.. Not
only this, the conduct of the accused is also relevant in this case. They
instead of stoppirrg the jeep, when the signal was given by the police
party, accelelated the speed thereof and sped away towards village
Keharwala. It was only after hot chase given by the rnernbers of the
police palty in their jeep, that the driver of the jeep got nervous, could
not properly negotiate the turn and lost control, as a result wher-eof, the
said jeep struck against the wall and stopped. In case, there was no
contlaband in the jeep, and the accused were not in the knowledge of the
sarne then what was the necessity of speeding away the jeep was fbr
thern to explain. This rnaterial cilcumstance goes against thern. Under
these cilcumstances, it could be said that they were in possession of and
in control over the bags lying in the jeep.

once tlrc possessiott of the accused an.cl their contror. otter the
corttrabancl v,as proved, th.en stattLtory presunxption. ttncler Sections 54
cntd 35 of tlze Act operated against tltem that they were in conscions
possession thereof- Thereafter, it was fol. thern to rebut the statutory
presumption by leading cogent and convincing evidence. However, the
appellan'ts, failed to rebut tlze saicl presuntptiorz either duling the course
of cross-examination of the prosecution witnesses, or by leading defence
evidence-" (ernphasis supplied)
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12" Further, in their statements under Section 313 cr-pc, the appellants

took the plea of false irnplication only and the appellants miserably fiiled to
rebut the statutory presumption referred to above. The High Cour.t further
held as under:

"In the instant case, no plea was taken up by the accused, ciuring the
course of trial or in their statements under Section 313 CrPC thatlhey
were not the occupants of the jeep. No plea was taken by the accusccl that
they were not aware of thecontents of the bags rying in the jeep. Noplea
was taken up by the drivel of the jeep that he was takirrg the bags
containing poppy husk as per the dilections of the owner theleirf, a1d did
not know as to what was contained in the bags. No plea was tzrken up by
the other occupants of the jeep that they were merely labour-ers .ngig"a
for loading and unloading the bags conraining poppy husk at itre
destination. No plea was taken up by the accused, othei thal the driver
sitting in the jeep, that they only took lift therein, and as such were
passengers. They did not take up the plea that the driver of the jeep knew
thern earlier and since they could not find any public transpori foi goipg
to their villages, he gave thern lift therein on friendly basiJ. The facts oT
the cases relied upon by the counsel for the appellants, ancl referred to in
this paragraph, being distinguishable frorn the facts of the instant case,
no help can be drawn by the counsel for the appellants therefrom. 11 this
view of the matter, the subrnission of the counsel lbl the appellants being
without merit, rnust fail, and the sarne stands rejected.',
13. So far as the condition of the ploperty is concernecl, the court

observed that "as the witnesses have been examined after foul years from the
date of recovery, the case property rernained lying in the inalkhana. on
account of shortage of space il the rnalkhnna, the ca.se proper'ties coulcl n1;t
be stacked properly and the bags, containiug poppy husk, unclerwent the
process of decay, however, ciid not mean that the case property produce<l in
the court did not relate to the instant case". Thcre was nothing on record to
show that the said case property had been tanlpered rvith.

14. The effect of not cr'oss-examining a witness o11 a particular
fact/circumstance has been dealt with and explained" by this Court in
Laxntibai v. BhctgwarfibtntcP observing as under: (SCC p. 114, para 40)

"40. Fut'tlternlore, tltere cannot be cuty clispu.te v,i.trz r-espect to tfu.e
settled legal propositiort, that if a pffi.ty v,ishes to r.cti.se an.1t 6161197 ,r,
regctrcls tlze correctness of the sta.tenrcrzt of a. v,i.tness, tlze scricl vvitness
ntust be given (ux opportLut.i.ty to explaitz his stcLteruent blt 6!7.611ati.rug his
atterztiort to that part of i.t, 'vyhich lrcts been. objectecl to b1t 1|rc other pcrrtlt,
as beirzg Luxtru.e. Witlnut this, it is not possible to irnpea.ch his credibility.
Such a lav, lrts been ad'vanced in t,iev, of the stcrttttow provisiotrzs
enslzrined in section I3B of the Evidence Act, 1872, vth.i.ch enciltle tlrc
op1:osite party to cross-exantitte cL u,itn.ess as regards i.nfonnatiort
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tencl.erecl in evicl.en.ce b), him cluriu.g his itzitial exaruinoti.ort-i,rz-chief, ct.n.cl.

tlrc scope of thi.s provision sterxds en.Ia.rgecl. by secti.ott 146 of the
Eviden.ce Act, tvhich. pernlits ct yvitn.ess to be qu.esti.onecl, inter a.lia, i7. a
order to test h.is veracitlt. Th.erectfter; th.e u.nclrtll.engecl pctt of his
etticlertce is to be reli.ecl. upotz, .for the rectson. thcLt it i.s irttpossible for the
luitness to explain or ela.borctte Ltpotx cuxy cloubts crs rega.rcl.s tlrc scune, in.
tlrc absen.ce rtf cptestiot'ls pLrt to hi.nt v,ith respect to tlrc circtuttsttrn.ces
vlich inclicate that the version of ettents ltroviclecl b), hiru is not fit to be
belietted, a.ncl the vtitrzess hinzself, is tutr'ttorth)t of crecl.it. Thl.ts, if ct Pclr:4t b
intencls to irnpeach a. witness, Ite nutst provide acleclltcLte opporturtity to
the utitness i.n tlrc vti,trrcss box, to give afi.ill and. propet-explanatiort. Th.e
sante is essential to ensu.re fair play a.rzcl fainzess irz clealiltg ytith
n itnesses." (ernphasis supplied)

(See also Rcnincler Kt,nncLr Shcr.rntct v. StcLte of Asscurz3, Ghasitct Sa.hu v. Stct1e
of M.P.a and Roh.tash Kr,mtar v. State of Hcl1tc111.cLs.) c

15. The def'ence did not put any question to the investigating officer in
his cross-exatninatiou in respecl of rnissing chits frorn the bags containing
the case property/contraband alticles. Thus, no grievance could be raised by
the appellants in this regard.

16. The appellants were found travelling in a jeep at odd hours in the dnight and the contraband tnaterial was found. Therefore, the questiol alises
whether they can be held to have conscious possession of the contrabancl
substances.

X7" This Coult dealt with this issue in Madarz Lcrl. v. Sta.te of H.p.6
observing that: (SCC p. 472., par:a 20)

"20. Section 20(l:) nakes possession of contrabancl articles an e
offence. Section 20 appeals in Chapter IV of the Act which relates to
ofTences [and penalties] for'possession of such articles."

Undoubtedly, in order to bring horne the chalge of illicit possession, there
must be conscious possession. The expression "possession" has been helci to
bc a polyrnolphous tet'lrt haviug diffelent rncanings iu contcxtually diffcrelt
backglounds. Therefbre, its definition cannot be put in a straidacket forrnula. t

"23.The word 'coltsci<tus'rneans awarerless about a particular fact. It
is a state of rnind which is deliberate ol intended.

24. ... possession in a given case need not be [actual] physical
possession but cau be constructive [i.e.] having power and control ovel
the article in case in question, while the person to whorn physical g
possession is given holds it subject to that power or control.,, (SCC
p. 472, paras 23-24)

3 (rsss) 7 scc 435 : AIR 1999 sc 3s7r
a (zoos) 3 scc 52 : (200s) 1 sCC (cri) 605 : AIR 2008 sc 1425
s (zor:) 14 scc 434 : JT (2013) I sc 1Br
6 (zooi) 7 scc 46s : 2003 scC (cr.i) 1664 : ArR 2003 sc 3642
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18. The Court further' held as under: (Madan Irtl case6, SCC p.472,
ptL[as 26-2])

"26. once possessiotr is establish.ec!., the person who cloiljrs tho1 it
vryas not ct. collsci.ou.s possession has to establislz lif, because how he carne
to be iu possessiou is within his special knowledge. Section 35 of the Act
gives a statutory recognition of this position because of the presumptiol
available in law. Sirnilar is the position in tenns of Section 54 where also
presurnption is available to be drawn frorn possession of illicit articLes.

27- ... It has not beeu shown by the accuseci-appellants that the
possession was not conscious in the logical background of Sectiols 35
and 54 of the Act." (emphasis suppliecl)
19. Frorn the conjoint reading of the provisions of Sections 35 and 54 of

the Act, it becomes clear that if the accuse<i is found to be in possession of
the contraband article, he is presumed to have cormnitteri the offe1ce under
the relevant plovisions of the Act until the contraly is proved.. According to
Section 35 of the Act, the court shall presume the existence of mental siate
fol the corunission of an offence and it is for the accused to prove otherwise.

20. Thus, in view of the above, it is a settled legal proposition that once
possession of the contraband articles is established, the burden shifts on the
accused to establish that he had no knowledge of the sarne.

21. Additionally, it can also be held that once the possession of the
contlaband material with the accused is established, the accused has to
establish how he cane to be in possession of the sarne as it is withil his
special knowledge and therefole, the case f'alls within the arnbit of the
provisions of Sectiou 106 of the Evidence Act, 1872 (hereinafter referred to
as "the IB72 Act").

22.In State of W.B. v. Mir MolrcututtcLcl OntatJ this Court held that if the
fact is specifically in the knowledge of any person, then the burden of
proving that fact is upon hin. It is irnpossible fbr the prosecution to prove
celtain facts particularly within the knowledge of the accused. Sectiol iOO i*
not inteucied to relieve the prosecution of its bulden to plove the guilt of the
accused beyond reasoilable doubt. But the section would apply to cases
where lhe prosecution has succeeded in proving facts fr:om which a
Ieasonable infereuce czrn be clrawn regarding the existence of certain other
facts, unless the accused by virtue of his special knowledge regar.ding such
facts, failed to offer any explanation which rnight drive the court to draw a
different infeleuce.

"38. ... Secti.ort 106 of tlze Evidence Act is clesigrzecl to nxeet certctin
excepti.onal cases in u.,ldclt it utould be impossible.for the prosecutiol fo
estcLblish certctinfa.cts which. are particu.l,arllt ytiTlxiyt the knotyleclge of ttze
accttsecl;' (SCC p. 393, para 38) (ernphasis supplied)

e

6 Madnn Lal v. Srate of H.P., (2003) 7 SCC 465 : 2003 SCC (Cri) 1664
7 (zooo) 8 scc 382 :20@ SCC (cLi) 1516 : AIR2000 sc 29BB
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430 SUPREMECoTJRTCASES (ZOt3) 14 SCC
(See also Shannbhu Natlz Melzra v. stale oJ'Ajnrcr|, Gt,uytatztlal v. state of
ry.P.,, Sucha. Singh v. Stete of pwtjctblo, Sah.aiet,atx v. Stclterl, Orrrgrr-ir:rrrr,k
Guptct v. stete- of RajcLsthctrxr2, san,tosh. Kwnar- singlz v. starci3, Minu scr.o v.
State of Biltctrr4 and Neel Kumat v. State of Haryarlcls.)

23. The learned counsel for the appellants has placed rnuch reliance upon
the judgrnent of this coult in state of purtjctb v. Hari shtgll6, wherlein
qlu"1ng._r'"liance upon rhe earlier judgrnent in Avtcn" shzgi v. state of
Puniobrl, it was held that if the incrirniriating rnaterial i.e. the issue relatilg
to possessiou had not been put to the accused under Section 3 l3 CrpC the
principles of natural justice stand violated and the judgrnent stzrnds vitiated.

24. so fal as the judgrnent in Avtctt" singfutt is concerled, it has beel
considered by this Court in Meglz Singh. v. State of ptntjabls. The court hel<l
that the circutnstatrtial flexibility, one additional or different fact may rnake a
world of difference between conclusions in two cases or between two
accused in the salne case. Each case depends on its own facts and a close
similality between one case and another is not enough because a single
significant detail rnay alter the entire aspect. It is more pronounced in
crirninal cases where the backbone of adjudication is fact based.

25. In Atttct.r' si.n.ghr7, the contrabancl ar.ticles were being carried in a
truck. There were several persons in the truck. sorne of them fle<l and it
could not be established by evidence that anyone of them had conscious
possession. While the accused was exarnined. under Section 313 CrpC the
essellce of accusatiolls was not brought to his notice, particuiarly with respect
to the aspect of possessiorz. It was also noticed rhit the poriiUitity of the
accused persons being labourers of the truck was not ruled out by evid.elce.
Since the decision was lendered on special consideration of sevei.al peculiar
factual aspects specially noticed. in thCt case, it cannot be of any assisialce in
all the cases. Therefore, it is evidentthatAvtat-singilj does noi lay dowl the
law of univ.lrsal application as it had been decided on its own facts.

26. So far as Section 313 CIPC is concernecl, undoubtedly, the attention
of the accused rnust specifically be brought to inculpatory pieces of evidence
to give him an opportunity to offer an explanation if he chooses to do so. A
tlrree-Judge Bench of this Court rn wasint Khan v. stctte o.f u.p.19 and

8 alR tgse SC 4M :1956 crrLJ i94
9 1tstz12 scc 194 :1972sCC (cri) 678: AIR r9z2 sc 1756r0 (zoor) 4 scc 375 : 2001 SCC (cti)717

11 
lzoosy 1 scc 534:2003 SCC (cri) 382

12^ 
1zoozl 12 scc 257 : 2@4 SCC (cr.i) sLrpp 385

13 1z0r0l e scc 747 : (2010) j SCC (Cri) 1469
14 1zotot r2 scc 310: (20r r) I scc (cri) 370
ls eotz)s scc 766 : (2o12) 3 sCC (cri) 271
16 (zoog) 4 scc 200 : (2009) 2 scC (cri) 243 : AIR 2009 sc 1966r1 (zooz) 7 scc 419 : 2002 scc (cri) 1769
18 lzoo:;8 scc 666 :2004 SCC (cri) 58
l9 aIR 1956 sc 4oo: 1956 CdLJ 790
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Bhoor singlt v. stote of Punjab2o held that every error or omission in
compliance with the plovisions of Section 342 of the old CrpC does not
uecessarily vitiate trial. The accused rnust shorv that sorne prejudice has been
caused or was likely to have been caused to hirn.

27.In Asraf Al.i v. State of Assa.nPr a sirnilar view has been reirerated by
this Court observing that: (SCC p. 334, palla 21)

"2I - . - . [a11] material circurnstance appearing in the evidence against
the accused is requiled to be put to hirn specifically ... and failure to do
so amounts to a serious irregular-ity vitiating a:ial, if it is shotttrt. that the
ctcct,tserl was pre.iud.iced.." (ernphasis supplied)
28" In Shivaii Sahabrao Bobade v. Sta.te of MalmrctshtreZ2 a three-.Iudge

Bench of this Court held that: (SCC p. 806, para 16)
"16. ... basic failness of a crirninal trial ... rnay gravery irnperil the

validity of the trial itself, if consequential rniscarriage of justice has
flowed. However, where such an omission has occurrecl it does not ipso
facto vitiate the proceedings and prejudice occasioned by sr.tch defect
nzust be establislzed by tlte a.ccused-" (ernphasis supplied)
29" rn Paranleet singh v. state of utta.rakhancP3, after considering a

large number of cases on the issue, this court held as under: (scc p- +51,
para 30)

"-90. Thus, it is evident from the above that the provisions of Section
313 CrPC rnake it obligatory for the court to question the accused o1the
evidence and circurnstances against him so as to offer the accused an
opportunity to explain the sarne. Bu,t, it tt,olrld not be enough for the
accttsecl to sltovt that I'te has not been cptestion.ed or exanzinerl on a
pa.rticular circturtstance, itt.steacl lrc nlust show that sttch non-
exatTtinati.on hos actunlb, qlrl1 nzateria.lllt prejuclicecl hint anrl has resultecl.
itt tl'te failw'e of iu.stice. In other words, in the event of an ina<lvertent
ornission on the part of the court to cluestiol the accused on any
incriminating circutnstance cannot ipso facto vitiate the trial tut|ess it is
shown tltat sonrc materi.a.l prejurli.ce u,as ca.u.sed to the ctccusecl b), tlrn
ontissiott of tlrc coLlrt." (ernphasis supplied)
30. In the instant case the issue lelating to non-cornpliance with the

provisions of Section 313 CrPC has not been raised befor-e the High Court,
and it is raised for the filst tirne before this Court. The learned counsel for the
appellants could not point out what plejudice has been caused to thern if the
fact of "conscious possession" has not been put to thern. Even otherwise such
an issue cannot be raised in the existing facts and circurnstances of the case
wherein the burden was on the accused to show how the contraband rnaterial
came to be found in the vehicle which was driven by one of thern and the
other two wele travelling in that vehicle.
20 (tst+) 4 scc 254 : 1974 SCC (cri) 664 : AIR 1974 sc 12.56
21 qzoos; 16 scc 328 : (2010) 4 scc (cri) 278
22 (tglz)2 scc 793 : 1973 SCC (cr-i) 1033 :AIR 1973 sc2622
23 lzoto; 10 scc 439 : (2011) I sCC (cri) 98 :AIR 2011 sc 200
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31" The next question for consideration d,oes a-rise as to whether it is

necessary to examine an independent witness and further as to whether a case
can be seen with doubt where all the witnesses are fl-om the police
Depaltnent.

32. In Rohta.sh KtLrttar v. State of Haryatzas this Court considered the
issue at length and after placing reliance upolt its earlier judgrnents carne to
the conclusion that where all witnesses ale frorn the Police DEpar-tment, their
depositions rnust be subject to strict scmtiny. However', the evidence of police
officials cannot be discarded rnerely on the ground that they belong io the
police fbrce, and are either interested in the investigating or ihe pros=ecuting
agency. However, as far as possible the corroboration of their evidence oi
rnaterial particulars should be sought. The court hekl as under:

"Thus, a witness is normally considered to be independent, unless he
springs frorn sources which are likely to be tainted and this usually
lneans that the said witness has cause, to beaL such enmity against thL
accused, so as to irnplicate hirn falsely. In view of the above, thJre cap be
no prohibition to the effect that a policernan cannot be a witless, or that
his deposition cannot be relied upon."

(See also Parcts Raru v. state of Haryanaz4, Barbir singh v. stqiezs, Ahnal
Ahntacl v. state of Delhi26, M. prabhulal v. Directorate of Reventt.e
Intelligence2t and Ravindran v. Supt. of Cttstornszs.)

33. In state (Gottt. of NCT of Delhi) v. suniPe this court exarnined a
similar issue in a case where no person had agreed to affix his signature o1
the docurnent. The Court observed that: (SCC p. 662, petra 2l)

"21- -. . it is an archaic notion that actions of the police officer should
be approached with initial distrust. ... At any raG, the court cannot
[begin] with the plesurnption that the police recorcis are untrustworthy.
As a proposition of law the presurnption should be the other way
an:ound."

The wise principle of presurnption, which is also recognised by the
Iegislature, is that judicial and official acts are regularly perfor-rned. Fience,
when a police officer gives evideuce in court that zr certain ar"ticle was
recovered by hirn ou the strength of the statement rnade by the accusecl it is
open to the court to believe that version to be correct if it is not otherwise
shown to be unreliable. The burden is on the accused, through cross-
examination of witnesses or through other rnaterials, to show that the
evidence of the police officer is unreliable. If the court has any goocl reasorl
to suspect the truthfulness of such records of the police the cour.t could

5 (2013) 14 SCC 434
(1992) 4 SCC 662 : 1993 SCC (Cri) 13 : AIR 1993 SC t2t2
(1996) 11 SCC 139 : 1997 SCC (Cri) 134
(1999) 3 SCC 337 : 1999 SCC (Crr) 425: AIR 1999 SC 1315
(2003) B SCC 449 : 2003 SCC (Ctr) 2024
(2007) 6 SCC 410 : (2007) 3 SCC (Cri) 189 : AIR 2007 SC 2040
(2001) 1 SCC 652 : 2O0l SCC (Cri) 248
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certainly take into account the fact that no other indepeildent person was
present at the time of recovery. But it is not a legally approvable procedure to
presurne that police action is unleliable to stalt with, nor to jettison such
action rnerely for the reason that police did not collect signatures of
independelt persons in the docurnents made contelnporaneous with such
actions.

34. In Appabhai v. State of Gujarat3o this Court dealt with the issue of
non-exarnining the independent witnesses and held as under: (SCC
pp.245-46, pzu'a 11)

"ll. ... the prosecution casc cannot be lhrown out or doubted on that
ground alone. Experience rerninds us that civilised people ale generally
insensitive when a crirne is cornrnitted even in their presence. They
withdraw both fi'orn the victirn and the vigilante. They keep thernselves
away fron the court unless it is inevitable. They think that crirne like
civil dispute is between two individuals or parties and they should not
involve themselves. This kind of apathy of the general public is indeed
unfortunate, but it is there evelywhere whether in village life, towns or
cities. One cannot ignore this handicap with which the ir-rvestigating
ageltcy has to discharge its duties."
35. The principle of law laid down hereinabove is fully applicable to the

facts of the present case- Therefore, rnere non-joining of an independent
witness where the evidence of the prosecution witnesses may be fbund to be
cogent, convincing, creditworthy and reliable, cannot cast doubt on the
version forwarded by the prosecution if there seelns to be no reasoll oll
record to falsely irnplicate the appellants.

36. In the instant case at the tirne of incident sorne villagers had gathered
there. The ir-rvestigating offrcer in his cr:oss-examination has made it clcar that
in spite of his best pelsuasion, none of them were willilg to become a
witness. Therefore, he could not exarnine any independcnt witness.

37. Section 114 of the 1872 Act gives rise to the presumption that every
official act done by the police was regularly perforrned and such presumption
requires rebuttal. The legal maxitn orrut.ia praesunltnlttrr rite it clowee
probetur irt corttra.ritutz solentrtiter esse acta. i.e. all the acts are presumed to
have beeu done rightly and regulally, applies. When acts are of official nature
and went through the plocess of scrutiny by official persons, a presumption
arises that the said acts have regularly been perfbnned.

38" In view of the above, the subrnissions of the learned counsel for the
appellants in this regard are held to be without any substance.

39" In view of the above, the appeal does not present special features
warranting any interference by this Court. The appeal is devoid of any merit
and is, accordingly, disrnissed.
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(BEFORE ROIIINTON FALI NARIMAN, NAVIN SINI]A AND INDIRA BANERJEE, JJ,)
MAHESHWAR TIGGA Appelanr;

Versu s

STATE Otr JHARKHAND Respondenr.
Crirninal Appeal No. 635 oI20201 , decided o' September 2g,Z02O

A. Penal Code, 1860 
- 

Ss" 90, 375, 376,323 a'tl 3,4L 
- 

Consent of
prosecutrix to physical relationship 

- 
When is no consent in the eye gf the law

- 
Consent rvhether given under tnisconception of f'act 

- 
Consent whether

given uuder false and fraudulent promise of marriage 
- 

Determipation of

- 
Case of rape, volttntarily causing hnrt and wrongftrl restraint allegecl 

-HeId, consent given uncler misconception of fact is no consent in eyes of law

- 
But, misconception of fact, has to be in proximity of time to occsilence,

and canlot be spread over period of 4 yrs, as in present case 
- 

Ftrrthermore,
appellant did not make any false prornise or intentional misrepresentation of
marriage, which led to establishment of physical relationship between parties

- 
Prosecutrix was herself aware of obstacles in their relationship because of

different religious beliefs 
- 

In instant case, consenl to physical relationship
by prosecutrix was conscious, and informecl choice was macle by her, after dge
deliberation, it being spread over long periocl of time, couplecl with conscious
positive action not t.o protest 

- 
Conviction of accusecl nncler Ss. 376, 323 ancl

341, reversed

- 
Held, uncler S. 90, collsent given under lear of injury or lrisconceptiol

of fact, is no consent in the eye of the law

- 
Prosecntrix, FW 9, Iodged FIR, alleging, that 4 yrs ago, appellant-

accttsed had otltraged her tnodesty at point of a kuife 
- 

He .hacl since been
promising to narry her aud on that pretcxt continuecl to establish physical
relations with her as husband aucl wife 

- 
She hacl also stayecl at his honse 1br

15 days, during which also, he established physical relations with her 
- 

That
5 days prior to lodging o1 FIR, appellant hacl establishecl physical relations with
her 

- 
That appellant had cheated her, as presently, he was going to solelrlise

his marriage with another girl, and all effort.s at comprornise had lailed 
- 

High
Court uplreld conviction of appellant undcr Ss. 376, 323 atrrcL 341

- 
HeId, it is uot possible to hold in nature of evidence ol recorcl, that

appellaut obtained corsent of prosecutrix at the inception, by putting her nnder
any l'ear 

- 
In facts of preselt case, solitary statelnent of prosecgtrix, that at

the time of first alleged offence, her consent was obtainecl uncler fear of injury,
is not sustaiuatrle 

- 
Under S. 90, conselrt given under miscolceptiol of fact

is no consent in the eye of the law 
- 

But, rnisconception of fact, has to be
in proximity of time to occrlrrence, and cannot be spread over period of 4 yrs

f Arising out of SLP (Crl.) No. 393 oI 2020. Arising fiorn the Juclgrnent and Order in Malrcslnrtar
Tiggav' State o.f Jlzarklmnd.20TB SCC Onlinc Jhar 1731 (Jharkhancl l-Iigh Court, Crirninal Appeal
No. 300 of 2004, dt. 1 -12-2018)
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- 
Herein, co[sellt by prosecntrix was conscious and informecl choice macle

by hel after due cleliberation, it being spread over long period of time, coupled
with coilscious positive action not to protest 

- 
Prosecutrjx in her lettefs tO

appellant, also meutiouecl, that ther-e wonld ofteu be quarrels at her.home with
her family meillbers \,vith regard to their relationship, ancl beatings givel to her

- 
considering facts ancl circurnstances of present case, helcl, appellant

did not rlake auy false promise or intentional misrepresentation of mJrriage,
Ieading to establishment o1 physical relationship between parties 

- 
prosecutiix

was herself aware of obstacles in thcir relationship becanse of clifferelt
religions beliefs 

- 
Engagefi1ent ceremony was also ]reld in solerll belief,

that societal obstacles woulcl be overcome, bnt Lutfortunately, clill'erences
also arose, whether marriagc was to solemnisecl in church or iir temple, aud
ultimately failed 

- 
It is not possible to hold on evidence available, that

appellant, right from inception, did not inteucl to [larry prosecntr-ix ever, ancl
had fraudttlently tlisrepresented, only in order to establish physical relation
with her 

- 
Prosectttrix in her letters acknowledged, that appeliarit's family was

always very nice to her

- 
Again, there is no rnedical eviclence ol recorcl, to sustain convicti<;n of

appellant under S. 323 
- 

Also, no ofl'ence is macle out against appellalt l1der
S' 341, considering statement of prosecutrix, that she ltacl gone to live with
appellant for 15 days, of her own volition

- 
Ilr aforesaid faots and circumstances, conviction of appellant Lrnder

ss. 376, 323 a.nd 341, srands reversecl (piras 11 to 21)
Urlav v. Srate o.f Kantarala, (2003) 4 SCC 46 : 2003 SCC (Cri) 1751 Kctini Rajott v. State of

I(erala, (2013) 9 scc 113 : (2013) 3 scc (cr.i) 858; K/? T'hinrntappa Goti,rta t,. ,stare o,lf
I(antataka, (2011) 14 SCC 475 : (20L3) 3 SCC (Cli) 464; Dtutn arait Murliclhar Sonar i.
state of Moharasltrra, (2019) 1g scc 191 : (2ozo) 3 sCC (cr:i) 672; pramocl sur1tatl1l1n,
Pou,or v. Stare o.f Mahoroshtra, (20L9) 9 scc 60g : (2019) 3 scc (cr.i) 903, a.ffirniett

Maltcshwor'I'iggo v. state of Jharkltancl,20rS SCC onl-ine Jtrar 1731, ret,ersed
Parkosh. chancl v. srate o.f H.P., (2019) 5 scc 62s : (20 t9) 2 scc (cr.i) 665; vjayan v. st.tte

o.f lQrala, (2008) 14 SCC 763 : (2009) 3 SCC (Cr.i) 585; Deepak Gutari v. staie o.f Haryana,
(2013) 7 SCC 675 : (2013) 3 SCC (Cri) 660, referrccl to

B. Penal code, 1860 
- Ss. 376, 323 and 34r 

- 
Rape, voluntarily causing

hurt and rvlongful restraint 
- 

prosecutrix alleging, that 4 yrs ago, whei
she lv:rs 14 yrs of age, accused had first committed rape upon heiai point
of a knil'e 

- Absence of positive eyidence regarding og" o1 prosecutrix on
date of occurrerlce 

- 
Benelit of doubt 

- Entitlem"nt to, of accused 
- 

(Re
substantive allegations of rape not having been established see Shortnote A)

- 
FIR by prosecutrix, PW 9, alleging that4 yrs ago, wheu she was 14 yrs

of age, appellant-accused had filst cornmittecl rape Lrpon her at poilt of a t<rrife

- 
He had since been prornising [o maffy her, ancl on that pretext, continued to

establish physical relatious with her as husbancl ancl wit-e 
- 

He did uot abicle
by his promise to marry her 

- 
High Court upheld. appellant's colviction under

Ss" 376,323 and341 
- 

Susrainabiliry of
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- 
Held, there is wide variation ir evidence regarcling age oI prosselltfiy 

-In absence of positive evidence being lecl by prosecntion wi th regarcl to her age
oll date of occurreuae, possibility of her being above age of 1B yrs or the (late,
cannot be ruled ollt 

- 
Benefit of doubt, therefore, has to be given to appellant

- 
Conviction of appellant, reversed

Held:
The prosecuftix in her deposition dithered \ /ith regard to her age, try first

stating she was sixteen years o[ the date of occurrence and then corrected herself
to state she was thirteen. Though she alleged, that the appellant-accnsed ontragecl
her tnodesl-y at the point of a knife, while she was or1 way to school, no rlarr-le ofltre
school has beeu disclosed ejther by the prosecutrix or her parents PWs 5 a1<J 6. If
the prosecutrix was studying in a school, there is no explanation, why proof of age
was not fumished on basis of docurnentary evidence, such as school iegister, erc.
PW 10 (the doctor who medically exarnined her), in cross-examinatiorr, assessed
tlre age of the prosecutrix to be approximately 25 yeats. PW 2, the cousin (brother)
of the prosecutrix, aged about 30 years, deposed, that she was six years younger
to him. There is, thus, wide variation in the evidence with regard to the age of ihe
prosecutrix. The Additional Judicial Comrnissioner held the prosecutrix to be 14
years of age, applying the ntle of the thumb on basis of the age disclosed by her i1
deposition on 18-8-2001 as 20 years. In absence of positive ev.idence being lecl by
the proseclttion with regard to the age of the prosecutrix on the date of o""r.r"tr"",
the possibility of herbeing above the age of 18 years on the date callotbe ruled
out. The beneht of doubt, therefore, has to be given to the appellant. (para 6)

c. criminal Procedure code, 1973 
- 

s. 313 
- 

statement of accused
under 

- 
Ilvidentiary value and rmportance of, in criminal trial 

- 
Defences

raised by accused in his S. 313 statement 
- 

Standard of proof on rvhich to be
examined 

- Principles summarised

- 
Held, it stands well settled, that circumstances uot put to acclsecl ulder

S. 313, carnot be ttsed against him, and mlrst be excluclecl frorn cousideratior.l 
-In criminal trial, importance of questions put to accllsed, are basic to pr-inciples

of natural justice, as it provides him opportunity not ouly to llrnish his del'eirce,
but also to explain incrirninating circnmstances against him 

- 
A probable

defence raised by accused is sufficient to rebut accusatiotl without reqirirement
of proof beyond reasonable doubt 

- 
Supreme court, time ancl again, has

emph.asised, importance of ptttting all relevant questiolls to acclsecl glcler
S.313 CrPC

- 
Instant case of rape, volturtarily cansing hurt ancl wrongfnl 1s511ain1 

-Hereiu, bare perusal of exatnination of appellatt-accusecl uncler S. 313 CrPC,
reveals it to be extremely casual and perfructory in nature 

- 
Appellant's

conviction reversed ott consideration of entire prosecution case, which coglcl
uot establish guilt of appellant (see Shortnotes A ancl B) 

- 
Constitutiol of Ildia

- 
Arts. 20(3) a'd 2l 

- 
Evidence Acr,lBJ2 

- 
5.132 

- 
penal Code, 1860,

Ss. 376, 323 and 341 (paras T ro 9)
Naval Kishore sirtgh, v. state of Bihar', (2004) 7 scc 502 : 2004 SCC (cri) 1967, affirnrecl

D. criminal Procedure code, 1973 
- 

s. 1s4 
- 

Delay in lodging/filing Frrt
- 

Doubts about truth and veracity of allegations 
- 

Ileld, stand establishecl
arad cast doubt on prosecutiora case in the facts of circurnstances of the present
case 

- Conviction r"eversed
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- Instant case of rape, voluntarily causing hrlrt and wrongful restraint

- Delay of 4 yrs in lodgernent of FIR, at opportune tirne of 7 clays prior to
appellatlt-accused solemnising his maffiage with anotlter girl, on pretext of
pl'olrise to marry prosecutrix 

- Such delay raises seriolls clor.rbts abotrt trlrth
and veracity of allegations levelled by proseclltrix 

- Also, regarciing allegation
of prosecutrix, that 5 days prior to lodging of FIR, appellant hacl establishecl
physical relations with her, entire genesis of case is again in serious clonbt, in
view of admission of prosecutrix in cross-examination, that no sgch inciclelt
had occurred 5 days prior to lodging of FIR - AppeIIant's couviction, reversecl

- Penal Code, 1860, Ss. 316,323 ancl 341 (para 10)
Appeal allowed Y-D/65899/CR

Advocates who appeared in this case :

Ms V. Mohana, Senior Advocate, fol the Appellant;
Ms Pragya Baghel, Advocate, for.the Respondent.

Chronological list of cases cited on page(s)
1. (2019) 18 SCC 191 : (2020) 3 SCC (Cr.i) 612, DhruvarantMurlicthar

Sona.r v. State of Mah.arn.sh.tra ll6e
2. (2019) 9 SCC 608 : (2019) 3 SCC (Cri) 903, Pramoct Suryabtmn
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The Judgment of the Court was delivered by
NaVfN SINHA, J.- Leave granted. The appellant assails his convictiol

Lurder Sections 376,323 ald 341 of the Penal code, 1860 (in shorr "Ipc")
sentencing him to sevell years, one year and one rnonth, respectively with fine
and a default stipulation.

2.The prosecutrix, Pw 9 lodgecl FIR No. 25 of 1999 on 13-4-1999 alleging
hat four years ago the appellant had outragecl her rnodesty at the point bf i

knife. He had since been prornising to maffy her and on that pretext continuecl
to establish physical relations with her as hnsbancl ancl wife. She iracl also stayed
at his house for fifteeu days during which also he established physical relations
with her. Five days prior to the lodging of the FIR, the appellant had established
plrysical relations with her on9-4-1999. The appellant had cheatecl her as 1ow
he was going to solernnise his marriage with another girl on 2O-4-I999. All
efforts at a compromise had failed.

b

d

C

e

f

o

h



@

!'ug n

SCC Online Web Edition, O 2025 EBC Publishing Pvt. Ltd,
Page 5 Friday, July 18,2025
Printed For: Mr. M A NIYAZI
SCC Online Web Edition: https://www.scconline.com
TruePrintrMsource: SupremeCourtCases,@2025EasternBookCompany.Thetextofthisversionof
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D,B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

LIz supREME,counTCASES Q020) 10 scc
3. The Additional Judicial Cornmissioner, Ranchi on consicleratiolt of the

evidence convictecl the appellant holding that the prosecutrix was 14 years of
age when the appellaut had first contmitted rape upon her at the poinl oI a
knife. He did not abide by his prornise to marry her. The High Court clismissing
the appeal opined that the letters written by the appellant to the prosecutrix,
their photographs together, and the staternent of the appellant lecordecl Lutcler
Section 313 CIPC were snfficient to sustain the conviction"

4. The learned Senior counsel, Mrs v, Mohana on behalf of the appeilant,
submits that the FIR lodged belatedly after four years was clearly an
afterthought. The entire genesis oI the allegations is highly clonbtful ancl slrspect
as the prosecutrix in her aross-examination admittecl that the appellant had not
comnritted rape with her on 9-4-1999. The letters written by the appellant to
the prosecutrix as also those written by her to the appellant marked as exbibits
dttring trial, more than sufficiently established a deep love affair between them
over a period of time. The prosecutrix was aged approximately 25 years as
opined by PW 10, the doctor who medically examined her on 14-4-7999. The
physical relations between the appellant and the prosecutrix were consensual
in nattrre occasioned by their love affair. No offence nnder Section 375IPC
is therefore, made out. The questions put to the appellant uncler Section 313
CrPC were very casual and perfunctory, leading to denial of proper opportunity
of defence cattsing serious prejudice to him by denial of the right to a fair
trial. The marriage between them could not materialise due to societal reasons
as the appellant belonged to the Scheduled Tribe, while the prosecutrix was
a Clrristian. Reliance was placed ot Parkash Chand v. Stctte of H.P.t, Viiayan
v. sture o.f Kerala2, Kaini Rajan v. state of Kerala3, DeepcLk Gutati v. state o.f
Haryctnct4 ancl IJclay v. Srarc o.f Kctrnaxakas"

5" Ms Pragya Baghel, learned counsel for the State, submitted that the
prosecutrix stood by the allegations duriug trial. The clelay in loclging the trIR
iras been sttlliciently explained by reasou of the comprolr-)ise ellorts which
failed to materialise. PW 7, the sister of the prosecutrix had also conhrurecl th11t
the latteluvas sexually assaulted by the appellalt at the point of a knife and
had come h.ome crying. The appellant had told the prosecutrix to keep quiet,
iu his absence, revealing that his intentions were rrot bona 1ide. The defcnce
of a consensual relationship is irrelevant considering that the prosecutrix 'uvas
foru'teen years of age. The appellant had held out a false promise of marriage
only to establish physical relatiors with the prosecntrix. He never hacl any such
intentions from the very inception, and he obtained the consent of the appellant
by a false misrepresentatiott, which is no consent in the eyes of the law. The
evideuce of the prosecutrix is reliable.

6" We have considered the submissions on behalf of the parties. The
prosecutrix in her deposition dithered with regard to her age by first stating shc
was sixteen years on the date of occurrence and then. correctecl herself to state

1 (2019) s SCC 628 : (2019) 2 SCC (Cri) 665
2 (2008) 14 SCC 763 : (2oo9) 3 SCC (Cri) 5ti5
3 (2013) 9 SCC 113 : Q013) 3 SCC (Cri) 858
4 (2013) 7 SCC 675 : (201.3) 3 SCC (Cri) 660
s (2003) 4 SCC 46 : 2003 SCC (Cri) 775
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she was thirteen. Thgugh she alleged that the appellant outraged her moclesty
at the point of a knife while she was on way to school, rlo name of the school
has been disclosed either by the prosecutrix or her parelts PWs 5 ancl 6. If the
prosecutrix was studying in a school there is no explanat-ion r,vhy proof of age
was llot furnished on basis of documentary eviclerce such as school registJr,
etc. PW 10, in cross-exalnination assessecl the age of the prosecltrix-to be
approximately twenty-five years. PW 2, the consin (brother) bf th. p1osecnrrix
aged about 30 years deposed that she was six yetrs younger to hiin. There is
thtts wide variation iu the evidence with regarcl to the agJ of ilre prosecntrix.
The Additional .Iudicial Commissioner held the prosecutrix to tre foirteen years
of age applying the rule of the thumb on lrasis of the age disclosecl by her i1
deposition on 1B-B-2001 as 20 years. In absence of positive evidenc"e beilg
led by the prosecution with regard to the age of the prosecutrix on the date o]-
occlllTence, the possibility of her being above the age of eighteen years o1 the
date cannot be ruled out. The benelit of donbt, lherefore, has to be giveu to the
appellant.

7. A bare perusal of the examination of the accusecl uncler S ection 3 I 3 CrpC
reveals it to be extremely casual and perfnnctory in tratrtre. Tlrree capsnled
questions only were asked to the appellant as follows which he cleliecl:

"Queslion 1. There is a witness against you that when the informant V.
Anshumala Tigga was going to school yolr were hicling near Torlra calal
and after finding the informant in isolation you forcecl her to strip lakecl
on knifepoint aud raped her.

Questi.on 2. After the rape when fhe informant ran to her horne crying t<;
inform her puents abottt the inciclent ancl when the parents of the inlbrlrilt
carne to you to inquire about the incident, you tolcl them that "if I have
committed rape then I will keep her as ury wife,'.

Questiorz 3 . On your instruction, the informan t' s pareuts per:fornr ccl the
"Lota Paatti" ceretnorty of the inforrttalt, in wl'rich ihe inl'onnant as well
as yotlr parents were present, also in the said cerernony yoLrr parents had
gifted the infbrrnant a saree and a blouse ancl the infonnint's lrarelts hacl
also gifted you sorne clothes."

8. It stands well settled that circumstances not put to an accusecl under
Sectiou 3l3 CrPC calurot be used against hirn, and must be exclucled from
consideration. In a criminal trial, the irnportance of lhe questions put to ar
accttsed are basic to the principles of natural justice as ii provicles hir-1 the
opportunity not only to fhmish his defence, but also to explain the incrininating
circ-umstances against him. A probable defence raised by an accused i,s
sufficient to rebut the accltsation withont tlte requirement of proof beyond
reasonable doubt.

9. This Court, tirne and agaiu, has ernphasised the irnportance o1'pntting
all relevant questions to an accllsed under Section 313 CrPe . It Nat;al kitlro,i
Singlz v. State of Bihar6, it was held to be an essential part of a fair trial observilg
as follows: (SCC p. 504"para5)

f

g

h

6 (2004) 7 SCC 502:2004 SCC (Cri) 1967
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"5. The questiolting of the accusecl uncler Section 313 C1PC was dole

in the most tlnsatisfactory llralner'. Under Sectiou 313 CrPC the acclsecl
sholtld have been given opportunity to explain any of the circnmslaltces
appearing in the eviclence against him. At least-, the various items of
evidence, which had been proclncecl by tire prosecut-ion, shoulcl have been
ptlt to the accused in the form of questiots and he should have beel givel
opportunity to give his explanation. No such opportnnity was givel to the
accused in the iustant case. W'e deprecate the practice of putting the eutire
evidence against the accttsed put together in a single question and giving an
opportunity to explain the satle, as the accnsed may not be i1 a position to
give a rational attd intelligent explanation. The trial Juctge shoulcl have kept
in mind the importance of giving ail oppoltlulity to the accnsecl to explain
the adverse circunstances in the evidence ancl the S ection 313 examinition
shall not be carried out as ar empty formality. It is only after the entire
evideuce is unfurled the accused wonld be in a position to articulate his
defence and to give explanation to the circnmstflnces appearing in evidence
against him. such an opportunity being given to the accused is part of a
fair trial and if it is done in a slipshod rnarurer, it may result in imperfect
appreciation of evidence. "
10. The appellant belongecl to the Scheclulecl Tribe while the prosecutrix

belonged to the Christiau contrnnnity. They professed cliffereut religious beliefs
in a traditional society. They both resided in the sarne Village Basjadi aud were
known to each other. The natttre and mauner of allegations, couplecl with the
letters exchanged between them, markecl as exhibits cluring the irial, make it
appareut that their l<lve for each other grew and maturecl over a srfficielt periocl
of time. They were both smitten by each other ancl passions of youtli mled
over their mirds and emotions. The physical relations that followecl was pot
isolated or sporadic in natttre , but regnlar ovel the years. The prosecutrix hacl
evell gole alld resided in the house of the appellant. In our opinion, 1he clelay
of four years in loclgement of the FIR, at al1 opportune time of seven days prior
to the appellant solemnisiug his marriage with arother girl, on ttre pretexiof a
prorlise to the prosecutrix raises serions cloubts about the truth and veracity of
the allegations levelled by the proseclrtrix. The entire genesis of the case is i1
seriotts doubt in view of the admission oI the prosecul.rix in cross-exarninatiol
tlrat no incident had occurred o:n9-4-1999.

11. The parents of the prosecntrix, pws 5 and 6 both acknowleclgecl
awarelless of the relationship bet'ween appellant ancl the prosecntrix alcl that
they were informed after th.e ftrst occurrcncc itself but offer no explanatiol
why they did not report the rnatter to the police immecliately" On tlte contrary,
PW 5 acknowledges that the appellant insisted on marrying in the Ternple io
which they were not agreeable and wanted the rnarriage to be solemniiecl i1
the Church. They f-urther acknowledged that the appellant and the prosecutrix
were in love with each other. Contrary to the claim of the prosecgtrix, pw 6
stated that the prosecntrix was sexnally assaultecl in her owl house.
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12. The prosecutrix ackrowleclged that an eugagemelt ceremony had
also been performed. She lirrther deposed thal the marriage between therl
cottld uot be solemnised becanse they belonged to different religions. She was
therefore consciolrs of this obstacle all along, even wh.ile she continuecl to
establish physical relations witll the appellant. If the appellant hacl marriecl
her, she would not have lodged the case. She denied having wriil.en any letters
to the appellant, colltrary to the evidence placed ou record by the clefence.
TIle amorous laltguage used by both in the letters exchanged reflect that the
appellant was serious about the relationship desiring to culminate the sarrre
into marriage. But unfortuttately for societal reasons? the marriage ccluld not
materialise as t"hey belonged to different comrnnnil"ies.

13. The question for otu'consideration is whether the prosecutrix consentecl
to the pl-rysical relatiouship Llnder any ruiscorception of fact with regard to the
promise of marriage by the appellant or was her consent based on a fraudulent
misrepresentation of marriage r,vhich the appellant ltever intencled to keep
since the very iuceptior of the relationship. If we reach the conclusion that he
intentionally rnacle a fraudttlent rnisrepresentation from the very inception and
the prosectttrix gave her cottsent on a misconception of fact, the offence of rape
Lurder S ectiou 31 5 IPC is clearly rnade out. It is not possible to holcl in th.e natllre
of evidence on record Lhat the appellant obtained her consent at the inceptiou by
putting her ttnder auy feeLr. Under Section 90 IPC a consent given urcler fear of
injnry is ttot a cotlsent in the eye of the law. In the facts of the present case, we
are llot persuaded to accept the solitary statement of the prosecut.rix that at the
time of the first allegecl offence her consent was obtained nncler fear of injury.

14" Under Sectiou g0 IPC, a consent given nncler a rnisconception of lact
is rto consent in thc eye of the law. But the misconception of fact has lo be
in proximity of time to the occurrerlce and canno[ be spreacl over a periocl of
fonr yeals. It hardly needs auy elabolation that the consert by the appellant was
a cottsciolrs and inforrned chclice rnacle by her after clue deliberation, it being
spread over a long period of titne coupled with a consciolrs positive action Dot
to protest. The prosectttrix in her Ietters to the appellant also mentions that there
wortld ol'ten be qttarrels at her home with h.er family members with regard to
the relationship, and beatings given to lter'.

15. In [Jclcty,s, the appellant and the prosecutrix resicled iu the same
neighbottrhood. As they belonged to different castes, a matrilnoltial relationship
cottld not fructify even while physical relations continuecl between them ou
fhe nuclerstanding and assttrance of mar-riage. This Court observecl as fb]lows:
(SCC pp. 56-51 , para 27)

"2l.IL thelefore appears that the consenslls of judicial opinion is in
favour of the view that the consent given by the prosecutrix to sexual
intercourse with a persorr with whom she is deeply in love on a prolrise
that he wonld marry her on a later date, cannot be said to be given uncler a
misconception of fact. A false promise is not a fact withiu the rneaning of
the Code. We are incliuecl to agree with this view, bnt we must aclcl that there

5 Uday \,. State of I{arnatalia, (2003) 4 SCC 46 : 2003 SCC (Cti) j'75
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is no straitjacket formula for cletermining whether consent giveu by the
proseclrtrix to sexual intercoltrse is voluntary, or whether it iJgiven inder
a llisconception of fact. In the ultimate analysis, the test.s laicl ctowl by the
courts provide at best guidarce to the juclicial mincl while colsiderilg a
question of conserlt, bttt the court lntrst, in each case, consider the evidence
before it and the strrottnding circumstances, before reaching a concllsiol,
because each case has its own peculiar lacts which t ruy llav" a bearing
oil the question whether the colsent was volrurtary, or was givel uncler i
misconception of fact. It must also weigh the eviclence keeping in vier,v the
fact that the bttrden is on the prosecutiorl to plove each and eveiy ingredielt
of the offence, absence of consent being one of [hem.,,

16. The appellant, before the High ConrtT, reliecl tpon Kctipi Rajarf in
his defence. The facts were akin to the present case. The physical relatiolship
betweel the parties was establishecl on the founclation of a promise to ,nu11.y.
This Conrt set aside the conviction nncler Section 376IPC also noticing K.p.
Tltintmappa Gowda v. State of Karnatakas. Unfortunately, the High Court dicl
not even consider it tecessary to deal with the sarne much less clistinguish it,
if it was possible. It is incleed unfortunate that clespit.e a judicial prececlelt of
a superior court having been cited, the High Court after mere recitation of the
facts and the respective arguments, cryptically in one paragraph opined that
in the nature of the evidence, the letters, the photograph of tne appettant with
the prosecutrix and the statement of the appellailt under Section 313 CrpC, hls
conviction and seutence required no interference.

17" This Court recently in Dlzruttctra.nt Mu.rliclhctr SoncLr v. StcLte o.f
Maharashtra9 and, in Praruocl Suryabhatt Paytar v- SIctte of Ma.hcLra5Tr1rolo
arising ottt of an application under Section 4BZ CrPC in sirnilar circnmstauces
where the relatiouship originated in a love aff-air, developecl over a periocl
of time accompa[ied by physical relations, consensual in tratrlre, 51t the
marriage could not fructify becattse the parties bclongecl to clillcrent castes a1d
cotnmnuities, quashed the proceedings.

18. We have given our thouglltflll consicleration to the facts a1d
circurnstances of the present case ancl are of the considerecl opinion that the
appellant did not rnake any false promise or intentional misrepresentation of
tnarriage leading to establishrnent of physical relationship between the parties.
The prosectttrix was herself aware of the obstacles in their relationship b*"u,,r"
of different religiotts beliefs. An engagement ceremony was also helcl i1 the
solentn belief that the societal obstacles wor.rlcl be overcolne, but unfortunately
differences also arose whether the marriage was to solemnised in the church
or in a temple and ultimately failect. It is not possible to holcl on the evidelce

7 Malteshwar Tigga v. State of Jharlcltarul,2Ols SCC Online Jhar 1731
3 Kaini Ra.pn v. State of Kercta, (2013) 9 SCC 1 13 : (ZOt3) 3 SCC (Cri) 858
8 (201 1) 14 SCC 47s : (2013) 3 SCC (Cri) 464
9 (2019) 18 SCC t 91 : (2020) 3 SCC (Cri) 672 : ArR zorg SC 32:

10 (2019) 9 SCC 608 : Q019) 3 SCC (Cri) 903

Til

!"ue n

a

b

c

d

f

g

h



ONLI E

@

rue n

SCC Online Web Edition, A 2025 EBC Publishing Pvt. Ltd.
Page 10 Friday, July 18,2025
Prrnted For: Mr. M A NIYAZI
SCC Online Web Edition: https://www,scconline.com
TruePrintrM source: Supreme Court Cases, O 2025 Easterrr Book Company. The text of this version of
this judgment is protected by the law declared by lhe Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

MAHESIIWAR TIGGA v. STATE OF JFIAITKI-IAND (Navin Si.nhct, .1.) 717

available that the appellant right from the inceptiolt did llot intend to marry the
proseclltrix ever alld had frattdttlently illisrepreseltted only in order to establish
physical relatiotl \,vith her. The prosecutrix in her letters ackrlowledgecl that tlle
appellant's farnily was always very nice to her.

L9. The appellant has been acquittecl of the charge uncler Sections 420
and 504 IPC. No appeal has been prefeued against the acquittal. There is no
medical evidence on record to sustain the conviction under Section 323 IPC. No
offence is made out against the appellant urcler Section 341 IPC consiclering
fhe statemettt of prosecutrix that she had gone to live with the appellant for 15
clays of hcr owu volition.

20. We have uo hesitation in concluding that the consent of the prosecntrix
was but a cotlsciolrs and deliberated choice, as distinct from an iuvoluntary
action or denial and which opporlunity was available to her, trecause of her
cleep-seated love lbr the appellant leading her to willingly permit him liberties
with her body, which according to norrnal htulan behaviour are permittecl only
to a person with whom one is deeply in love. The observations in this regarcl in
udays are considered relevant: (SCC p. 5B, para25)

"25. ... It nsually happens in such cases, when two young persotls are
madly in love, that they promise to each other several times that come what
rnay, they will get married. As stated by the prosecutrix the appellant also
firade sttch a prornise orr fi]ore than one occasion. In such circumstances the
promise loses all signilicance, particularly when they are overcorne with
enlotions and passion and find themselves in sitnations and circumstances
where they, in a weak moment, succumb to the temptation of having sexual
relatiouship. This is what appears to ha\ze happened in this case as well, and
the prosecutrix willingly consented to having sexual intercourse with the
appellant with whom she was deeply in love, not because he promisecl to
lnarry her, but becattse she also desired it". In these circurlstances it wonlcl
be very difficr.rlt to impute to the appellant knowleclge lhat the prosecutrix
had couseuted in coltsequerlce of a nlisconception of fact arising frorn his
prornise. In any evellt, it was not possible for the appellant to know what
was in the uriud of the prosecutrix when she conseuted, because there were
more reasons than one lbr her to consent."

21. In conclusior, we fincl the conviction of the appellant to be
uusustainable and set aside the same. The appellant is acquitted. He is clirected
to be set at liberty forthwith unless wanted in any other case. The appeal is
allowed.
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