For Private Circulation & Educational Purpose only

JUDICIAL ACADEMY

Judicial Academy Jharkhand

Juvenile Justice [(Care and Protection of
Children) Act, 2019:
An Overview of Procedures and Practices

Reading Material

For
A Comprehensive Conference
on Juvenile Justice and related Laws

8th December, 2024

Prepared by :
Judicial Academy, Jharkhand
Near Dhurwa Dam, Dhurwa, Ranchi — 834004
Phone : 0651-2772001, 2772103, Fax : 0651-2772008
Email id : judicialacademyjharkhand@yahoo.co.in, Website : www.jajharkhand.in



DISCLAIMER

> This book is intended for Private Circulation Only.

> The information contained in this book is intended for information purposes only and should not be
construed as legal advice on any subject matter.

> The cases and content provided are for educational purposes and illustrative understanding. For a com-
prehensive understanding, readers are encouraged to refer to the complete case laws and official sources.

> The government schemes, sections, and rules mentioned in this book are intended solely for professional
understanding. For complete and authoritative information, readers are advised to refer to the relevant
Bare Acts and official legal documents.



Justice
Rongon Mukhopadhyay
Judge,
= LEARNING 55 High Court of Jharkhand
e Cum-Judge-In-Charge,
Judicial Academy, Jharkhand
MESSAGE

If we are ever to have real peace in this world we shall have to begin with the children.

-Mahatma Gandhi

It gives me immense pleasure to share a few thoughts on the publication of this study material
on the Juvenile Justice (Care and Protection of Children) Act, 2015 by the Judicial Academy,
Jharkhand. This Act is a cornerstone of our legal framework for safeguarding the rights and
welfare of children, who are among the most vulnerable members of our society.
The Juvenile Justice Act, 2015, aims to balance care and rehabilitation with accountability
and justice. By adopting a child-centric approach, the Act emphasizes restorative practices
rather than punitive measures, ensuring that young offenders have an opportunity to reform
and reintegrate into society. Equally, it addresses the needs of children in need of care and
protection, reaffirming their right to a safe and nurturing environment.
This study material will serve as a valuable resource for judicial officers, legal practitioners,
and other stakeholders. It not only encapsulates the principles and provisions of the Act but
also highlights its practical implications through a comprehensive examination of landmark
judgments, case studies, and procedural guidelines.
I commend the Judicial Academy, Jharkhand for this initiative, which reflects their
unwavering commitment to capacity-building and knowledge enhancement. Let us
collectively strive to uphold the spirit of the Juvenile Justice Act, ensuring that every child is
given the opportunity to thrive and lead a life of dignity.
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Warm regards,

Justice Rongon Mukhopadhyay
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MESSAGE

“Children are the world’s most valuable resource and its best hope for the future.”

-John F. Kennedy
This profound statement underlines the importance of nurturing and safeguarding the
rights and well-being of children, who represent the foundation of our society’s progress
and prosperity. The Juvenile Justice (Care and Protection of Children) Act, 2015, reflects
India’s commitment to ensuring that children in need of care and protection, as well as
those in conflict with the law, are treated with dignity and provided with opportunities for
rehabilitation and growth.
It is heartening to note the Judicial Academy, Jharkhand, has published this
comprehensive study material on the Juvenile Justice Act. This initiative will serve as an
essential resource for judicial officers, legal practitioners, and other stakeholders engaged
in the implementation of this legislation. By enhancing understanding and fostering
sensitivity towards the unique needs of children, this publication will strengthen the
Justice delivery system’s role in securing their rights.
I commend the efforts of the Academy in this endeavor and urge all stakeholders to use
this study material as a guiding tool in their journey to uphold the principles of justice

and compassion for the betterment of our children and society as a whole.

Warm regards, Q LA ﬁ | M)/

Justice Anubha Rawat Choudhary






PREFACE

The Juvenile Justice (Care and Protection of Children) Act, 2015 is a landmark piece of legislation
designed to protect and rehabilitate children in conflict with the law, ensuring that their welfare
and rights are safeguarded. This book titled: “Juvenile Justice (Care and Protection of Children)
Act, 2015: An Overview of Procedures and Practices” provides a comprehensive overview of the
Act, its procedures, and the practices associated with its implementation. This book explores
the evolution of juvenile justice law in India, starting with the Juvenile Justice Act, 2000, and
the events leading to the 2015 Act. It also covers the amendments introduced in the Juvenile
Justice (Care and Protection of Children) Amendment Act, 2021, along with the reasons for
revising the 2000 Act.

This book covers the Juvenile Justice Board’s formation, powers, responsibilities, and child-
friendly procedures. It examines offenses committed by children, age determination, arrest,
post-arrest procedures, and anticipatory bail. The book highlights safeguards under the
Act, medical provisions for children in conflict with the law, and the role of rehabilitation
institutions like Observation Homes, Special Homes, and Children’s Homes. It also discusses
the work of the Department of Women and Child Development & Social Welfare, Jharkhand,
in implementing the Act. The book concludes with real-life case studies and important
judgments on the Juvenile Justice Act (2020-2024), offering insights for legal professionals,
child welfare workers, policymakers, and anyone interested in India’s juvenile justice system,
with an emphasis on a child-sensitive approach to justice.

The Judicial Academy, Jharkhand extends its heartfelt gratitude towards Hon’ble Mr. Justice
Rongon Mukhopadhyay, Judge High-Court of Jharkhand cum Judge In-charge, Judicial
Academy Jharkhand for fully supporting the idea of this book for which the Academy will be
eternally grateful.

This compilation is a result of persistent efforts put in by Sri Laxmi Kant - Additional
Director-II cum Senior Faculty Member, Judicial Academy, Jharkhand; Sri Amikar Parwar
- Administrative Officer; and the Research Scholars - Ms. Jyotsna Singh, Mr. Uday Narayan,
Ms. Sarita Akhuli and Mr. Harsh Mishra. I hope and wish this reading material is going to be
beneficial for the readers.

DIRECTOR IN- CHARGE
Judicial Academy, Jharkhand
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Introduction

. The Juvenile Justice (Care and Protection of Children) Act, 2015 retains much of
the framework from the JJ Act, 2000 but introduces major changes, particularly for
juveniles aged 16-18 involved in heinous crimes.

e  Response to public outrage after cases like the Nirbhaya rape (Mukesh v. State
(NCT of Delhi), (2017) 6 SCC 1) and the Shakti Mill rape (State of Maharashtra
v. Vijay Mohan Jadhav).

«  Balances juvenile rights with the demands for justice and public safety, introducing
stricter procedures for juveniles accused of serious offenses.

Brief History of Legislations:

e  Pre-independence laws: Apprentices Act, 1850 and Reformative School Act, 1897
allowed alternate punishment for juveniles.

. Post-independence:
o Children Act, 1960 introduced a framework for juvenile justice.

o Juvenile Justice Act, 1986 brought uniformity and aligned with international
standards like the UN’s 1985 Beijing Rules.

o JJ Act, 2000 was enacted after India ratified the UN Convention on the Rights
of the Child (1989).

Juvenile Justice Act, 2000:

o  Aimed at reforming juveniles rather than punishing them, separating them from
adult criminals.

. Key provisions:
o Created specialized units for juvenile investigation.
o Juvenile Justice Boards (JJB) were formed for trials.

o Maximum detention limited to 3 years.

51§
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o Emphasized rehabilitation through observation homes and special care
institutions.

Circumstances Leading to the 2015 Act:

«  Triggered by the public outrage following the 2012 Nirbhaya rape case.
e  Main changes:
o Juveniles aged 16-18 could be tried as adults for heinous crimes.

o This was done to act as a deterrent and due to rising crime rates involving
juveniles.

The Juvenile Justice (Care and Protection of Children) Amendment Act, 2021

e«  Amendments made after a 2020 audit revealed gaps in Child Care Institutions
(CCls), such as lack of registration and poor infrastructure.

o  Key changes:

o Redefined “serious offenses” to include crimes punishable by more than 7
years.

o District Magistrates now issue adoption orders, not courts.
o Introduced stricter oversight of CWCs and CClIs by District Magistrates.

o Revised eligibility criteria for CWC members and introduced new grounds
for removal.

Reasons for Amending the 2000 Act:

o  The government amended the existing law dealing with children in conflict with
the law citing implementational issues and procedural delays with adoption, etc.

o  The government also cited figures from the National Crime Records Bureau to
show that there had been a hike in the number of juveniles committing crimes,
particularly in the age bracket of 16 to 18 years.

o  Inthe 2000 Act, there was no distinction between children in conflict with the law
and children in need of care and protection. The amended act changed that.

L§26...
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o  The 2000 Act also did not have provisions for the reporting of abandoned or lost
children to the appropriate authorities, in order to ensure their protection and care.

o  The amendment in the 2000 law came about because of public outrage at the
infamous Delhi gang-rape case (Nirbhaya Case) in 2012. One of the offenders in
the case was a 17-year-old.

o  The legislation strives to achieve a balance between child rights and justice by not
sentencing juveniles to the death sentence and life imprisonment.

The main reason behind amending the previous Act of 2000 was increasing rapes and
murders committed by children in the age group of 16-18. Especially The Nirbhaya
gang rape case, although not directly related to the Juvenile Justice Act of 2015, this case
brought attention to the issue of juvenile offenders in heinous crimes. One of the rapists
in the Nirbhaya case, often said to be the most brutal of all, was a minor and sentenced
under the Juvenile Justice Act then in force. The incident led to debates and discussions
about the age of criminal responsibility in India, eventually leading to the amendment
and enactment of the JJ Act, 2015.

Following the outrage, the Juvenile Justice Act was amended to enable the trial of accused
aged 16-18 years as an adult if accused of “heinous crimes” as Children between the ages
of 16 and 18 are developing in many ways, including cognitive, social, and emotional
maturity. And the trauma in the mind of a rape victim whether done by a minor or major
cannot be differentiated. The decision to try the accused as an adult was taken by the
Juvenile Justice Board (J]B), as per the JJ Act.

The amended Act says, “In case of a heinous offence alleged to have been committed by
a child, who has completed or is above the age of sixteen years, the Board shall conduct a
preliminary assessment with regard to his mental and physical capacity to commit such
offence, ability to understand the consequences of the offence and the circumstances in
which he allegedly committed the offence.”

L§36...
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IMPORTANT DEFINITIONS

Section 2(10) “Board” means a Juvenile Justice Board constituted under section 4.

Section 2(12) “child” means a person who has not completed eighteen years of age.

Section 2(13) “child” in conflict with law means a child who is alleged or found to have
committed an offence and who has not completed eighteen years of age on the date of
commission of such offence.

Section 2(14) “child in need of care and protection” means a child—

(i)

(ii)

(iii)

(a)

(b)

(c)

(iv)

(v)

(vi)

who is found without any home or settled place of abode and without any ostensible
means of subsistence; or

who is found working in contravention of labour laws for the time being in force or
is found begging, or living on the street; or

who resides with a person (whether a guardian of the child or not) and such
person—

has injured, exploited, abused or neglected the child or has violated any other law
for the time being in force meant for the protection of child; or

has threatened to kill, injure, exploit or abuse the child and there is a reasonable
likelihood of the threat being carried out; or

has killed, abused, neglected or exploited some other child or children and there is
a reasonable likelihood of the child in question being killed, abused, exploited or
neglected by that person; or

who is mentally ill or mentally or physically challenged or suffering from terminal
or incurable disease, having no one to support or look after or having parents or
guardians unfit to take care, if found so by the Board or the Committee; or

who has a parent or guardian and such parent or guardian is found to be unfit or
incapacitated, by the Committee or the Board, to care for and protect the safety and
well-being of the child; or

who does not have parents and no one is willing to take care of, or whose parents
have abandoned or surrendered him; or

L. § 4§
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(vii) who is missing or run away child, or whose parents cannot be found after making
reasonable inquiry in such manner as may be prescribed; or

(viii) who has been or is being or is likely to be abused, tortured or exploited for the
purpose of sexual abuse or illegal acts; or

(ix) who is found vulnerable and is likely to be inducted into drug abuse or trafficking;
or

(x) who is being or is likely to be abused for unconscionable gains; or

(xi) who is victim of or affected by any armed conflict, civil unrest or natural calamity;
or

(xii) who is at imminent risk of marriage before attaining the age of marriage and
whose parents, family members, guardian and any other persons are likely to be
responsible for solemnization of such marriage.

Section 2(15) “child friendly” means any behaviour, conduct, practice, process, attitude,
environment or treatment that is humane, considerate and in the best interest of the

child.

Section 2(20) “Children’s Court” means a court established under the Commissions for
Protection of Child Rights Act, 2005 (4 of 2006) or a Special Court under the Protection
of Children from Sexual Offences Act, 2012 (32 of 2012), wherever existing and where
such courts have not been designated, the Court of Sessions having jurisdiction to try
offences under the Act.

Section 2(26) “District Child Protection Unit” means a Child Protection Unit for a
District, established by the State Government under section 106, which is the focal point
to ensure the implementation of this Act and other child protection measures in the
district.

Section 2(28) “fit person” means any person, prepared to own the responsibility of a
child, for a specific purpose, and such person is identified after inquiry made in this
behalf and recognised as fit for the said purpose, by the Committee or, as the case may
be, the Board, to receive and take care of the child.

Section 2(31) “guardian” in relation to a child, means his natural guardian or any other
person having, in the opinion of the Committee or, as the case may be, the Board, the
actual charge of the child, and recognised by the Committee or, as the case may be, the
Board as a guardian in the course of proceedings.

Section 2(35) “juvenile” means a child below the age of eighteen years.

§5 6.
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General Principles to be Followed in Administration of Act: (Section 3 JJ Act,

The Central Government, the State Governments, the Board, and other agencies, as
the case may be, while implementing the provisions of this Act shall be guided by the
following fundamental principles, namely: —

i.  Principle of presumption of innocence: Any child shall be presumed to be innocent
of any mala fide or criminal intent up to the age of eighteen years.

ii.  Principle of dignity and worth: All human beings shall be treated with equal dignity
and rights.

iii.  Principle of participation: Every child shall have a right to be heard and to participate
in all processes and decisions affecting his interest and the child’s views shall be
taken into consideration with due regard to the age and maturity of the child.

iv.  Principle of best interest: All decisions regarding the child shall be based on the
primary consideration that they are in the best interest of the child and to help the
child to develop full potential.

v.  Principle of family responsibility: The primary responsibility of care, nurture and
protection of the child shall be that of the biological family or adoptive or foster
parents, as the case may be.

vi.  Principle of safety: All measures shall be taken to ensure that the child is safe and
is not subjected to any harm, abuse or maltreatment while in contact with the care
and protection system, and thereafter.

vii.  Positive measures: All resources are to be mobilised including those of family and
community, for promoting the well-being, facilitating development of identity
and providing an inclusive and enabling environment, to reduce vulnerabilities of
children and the need for intervention under this Act.

viii. Principle of non-stigmatising semantics: Adversarial or accusatory words are not to
be used in the processes pertaining to a child.

ix.  Principle of non-waiver of rights: No waiver of any of the right of the child is
permissible or valid, whether sought by the child or person acting on behalf of the
child, or a Board or a Committee and any non-exercise of a fundamental right shall
not amount to waiver.

x.  Principle of equality and non-discrimination: There shall be no discrimination against
a child on any grounds including sex, caste, ethnicity, place of birth, disability and
equality of access, opportunity and treatment shall be provided to every child.

..§68§...
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Xi.

Xii.

Xiii.

X1V,

XV.

XVIi.

Principle of right to privacy and confidentiality: Every child shall have a right to
protection of his privacy and confidentiality, by all means and throughout the
judicial process.

Principle of institutionalisation as a measure of last resort: A child shall be placed in
institutional care as a step of last resort after making a reasonable inquiry.

Principle of repatriation and restoration: Every child in the juvenile justice system
shall have the right to be reunited with his family at the earliest and to be restored
to the same socio-economic and cultural status that he was in, before coming under
the purview of this Act, unless such restoration and repatriation is not in his best
interest.

Principle of fresh start: All past records of any child under the Juvenile Justice system
should be erased except in special circumstances.

Principle of diversion: Measures for dealing with children in conflict with law
without resorting to judicial proceedings shall be promoted unless it is in the best
interest of the child or the society as a whole.

Principles of natural justice: Basic procedural standards of fairness shall be adhered
to, including the right to a fair hearing, rule against bias and the right to review, by
all persons or bodies, acting in a judicial capacity under this Act.
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JUVENILE JUSTICE BOARD

. The Juvenile Justice (Care and Protection of Children) Act, 2015 makes it mandatory
for the State Government to establish at least one Juvenile Justice Board (JJB) in
each district as the authority to dispose of matters related to Children in conflict
with law. (Section 4 of JJ Act r/w Rule 3 of Jharkhand Juvenile Justice (Care and
Protection of Children) Rules, 2017)

. The composition of the JJB shall be in accordance with Section 4 of the JJ Act, 2015.
(r/w Rule 4 of Jharkhand JJ Rules, 2017)

. The Juvenile Justice Boards shall consist of a Metropolitan Magistrate or a Judicial
Magistrate of First Class and two social workers forming a Bench. (Section 4 JJ
Act, 2015 r/w Rule 4 Jharkhand JJ Rules, 2017) [The designation of Metropolitan
Magistrate / Chief Metropolitan Magistrate has been done away with in the Bhartiya
Nagrik Suraksha Sanhita, 2023]

. As provided by the Rule 6 of Tharkhand JJ Rules, 2017, a JJB, hold its sittings in the
premises of an Observation Home.

Qualification and Eligibility of Members of JJB:

. The Juvenile Justice Boards shall consist of a Metropolitan Magistrate or a Judicial
Magistrate of First Class with at least three years of experience to be designated as the
Principal Magistrate of the Board (hereinafter referred to as Principal Magistrate).

o  Such magistrate should not be a Chief Metropolitan Magistrate or Chief Judicial
Magistrate. [The designation of Metropolitan Magistrate / Chief Metropolitan
Magistrate has been done away with in the Bhartiya Nagrik Suraksha Sanhita,
2023]

. The Juvenile Justice Boards shall also consist of two social workers with at least
seven years of experience (in health, education, or welfare activities pertaining to
children) or a practicing professional with a degree in child psychology, psychiatry,
sociology or law.
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o  Thesocial workers are to be selected in such manner as may be prescribed, of whom
at least one shall be a woman.

o  The social worker members shall be appointed by the State Government on the
recommendations of the Selection Committee constituted under the Jharkhand JJ
Rules, 2017.

. Rule 4 of Jharkhand JJ Rules, 2017 also mandates that as far as possible, the two
social worker members so selected for a Board shall be from different fields.

e A Metropolitan Magistrate or, a Judicial Magistrate of First Class of every such
Bench formed shall have the powers conferred by the Code of Criminal Procedure,
1973. [The designation of Metropolitan Magistrate / Chief Metropolitan Magistrate
has been done away with in the Bhartiya Nagrik Suraksha Sanhita, 2023]

«  Whileselecting the Principal Magistrates and appointing social workers as Members
of the Boards, it has been kept in mind that they have special knowledge or training
in Child Welfare activities.

e In pursue of this objective, all members of the Board including the Principal
Magistrate, shall be given induction training and sensitisation within a period of
sixty days from the date of appointment under Rule 4 of Jharkhand JJ Rules, 2017.

. Rule 6 of Jharkhand J] Rules, 2017 provides conditions for ineligibility of a member
to be selected as a member of the board if he: (i) has any past record of violation of
human rights or child rights; (ii) has been convicted of an offence involving moral
turpitude, and such conviction has not been reversed or has not been granted full
pardon in respect of such offence; (iii) has been removed or dismissed from service
of the Central Government or a State Government or an undertaking or corporation
owned or controlled by the Central Government or a State Government; (iv) has
ever indulged in child abuse or employment of child labour or any other violation
of human rights or immoral act; and (v) be holding such full-time occupation that
may not allow her/him to give necessary time and attention to the work of the
Committee as per the Act and the Rules.

«  Social worker members of the Board serve for a maximum of three years from their
date of appointment.
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In the absence of appointed successors, existing members remain in office until the
new member assumes office or for an additional three months, whichever comes
first.

A social worker member of the Board may be reappointed for a maximum of two
terms, subject to satisfactory performance evaluation in the preceding term and
formal recommendation by the Selection Committee.

The members may resign at any time, by giving one month’s notice in writing to the
State Government.

Any vacancy in the Board shall be filled by appointment of another person from
the panel of names prepared by the Selection Committee.

Sittings of the Board and Child Friendly Procedure:

The Board shall conduct its sittings within the premises of observation homes,
or at proximal locations, or at suitable premises within Child Care Institutions
established for children in conflict with the law under the Act, expressly excluding
any operations within court or jail premises.

In order to maintain privacy and child friendly approach, the Board must ensure
that only parties directly involved in the case and in the presence of whom the child
feels comfortable, are allowed to remain shall be present during the sitting.

The Board shall conduct sittings in child-friendly premises, utilizing face-to-face
seating arrangements and communication techniques that prioritize comfort,
accessibility, and non-intimidating interactions.

The Board shall sit for at least six hours on working days, aligning with Magistrate
Court hours, unless modified or expanded by State Government order, considering
case pendency, district characteristics, and other factors, as published in the Official
Gazette.

When the Board is not in session, children in conflict with the law may be brought
before an individual member. To address emergency situations, one member shall
be perpetually available and accessible to provide necessary instructions to the
Special Juvenile Police Unit or local police.

The Principal Magistrate shall compile and disseminate a monthly duty roster,
designating members for daily availability (inclusive of Sundays and holidays). The
roster shall be circulated in advance to relevant stakeholders.
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o  The Board shall not be precluded from taking action by reason of the absence of any
of its members. No order of the Board shall be deemed invalid solely on account
of a member’s absence during any proceeding, provided, however, that a minimum
of two members, including the Principal Magistrate, must be present for the final
determination of a case or the issuance of an order under Section 18 (3).

. Rule 6 Jharkhand ]] Rules further provides that, in the event of the Principal
Magistrate’s absence due to leave, a Judicial Magistrate First Class, trained under
the JJ Act, shall assume interim charge. Under no circumstances shall decisions be
delayed or withheld during this period.

o  Section 7]JJ Act provides that, in the event of a disagreement among Board members
regarding interim or final determinations, the decision of the majority shall take
precedence. However, in the absence of a majority consensus, the opinion of the
Principal Magistrate shall be deemed conclusive and binding.

o  The Principal Magistrate shall ensure the effective functioning of social worker
members, enabling them to exercise powers granted under the Act and these Rules.

o  The social worker members of Board shall be paid remuneration as notified by state
government from time to time.

o  The State Government shall provide support to Board which consist of -
Infrastructure, Furniture, Information Technology based logistics and travelling
allowances.

Powers of the Board: (Section 8 JJ Act, 2015)

. Subject to expressly provided provisions in the Act, the district Board shall have
exclusive jurisdiction over all proceedings under this Act concerning children in
conflict with the law within its territorial jurisdiction.

«  Notably, the High Court and Childrens Court may also exercise these powers when
proceedings arise under Section 19, or through appeal, revision, or otherwise.

Functions and Responsibilities of the Board:

. Section 8 JJ Act provides functions and responsibilities of the Board which include-

(a) ensuring the informed participation of the child and the parent or guardian,
in every step of the process;
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(b)

()

(d)

(e)

()

(g)

(h)

(i)

()

(k)

0y

ensuring that the child’s rights are protected throughout the process of
apprehending the child, inquiry, aftercare and rehabilitation;

ensuring availability of legal aid for the child through the legal services
institutions;

The Board shall provide a qualified interpreter or translator, as needed, at
prescribed fees, for any child who does not understand the language used in
the proceedings;

directing the Probation Officer, or in case a Probation Officer is not available to
the Child Welfare Officer or a social worker, to conduct a social investigation
and submit a report within fifteen days from the date of first production before
the Board to determine the circumstances of the alleged offense;

adjudicate and dispose of cases of children in conflict with law in accordance
with the process of inquiry specified in Section 14;

Transferring matters regarding a child in conflict with the law to the
Committee, acknowledging that such a child mayalso need care and protection
simultaneously, necessitating the involvement of both the Committee and the
Board;

disposing of the matter and passing a final order that includes an individual
care plan for the childs rehabilitation, with follow-up by the Probation
Officer, the District Child Protection Unit, or a designated member of a non-
governmental organization, as required;

conducting inquiry for declaring fit persons regarding care of children in
conflict with law;

conducting at least one inspection visit every month of residential facilities
for children in conflict with law and recommend action for improvement
in quality of services to the District Child Protection Unit and the State
Government;

order the police for registration of first information report for offences
committed against any child in conflict with law and child in need of care and
protection, under this Act or any other law for the time being in force, on a
complaint made and on a written complaint by a Committee, simultaneously;

conducting regular inspection of jails meant for adults to check if any child is
lodged in such jails and take immediate measures for transfer of that child to
an observation home or place of safety, as the case may be; and

(m) any other function as may be prescribed.
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Rule 7 Jharkhand JJ Rules further provides additional functions which are-

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

The Board shall provide a translator, interpreter, or special educator as
necessary, with a minimum daily payment of Rs. 1500 and, for translators,
a maximum of Rs. 100 per page. The District Child Protection Unit will
maintain a panel of qualified professionals, as specified under the POCSO
Act, 2012, to be forwarded to the Board.

wherever required issue rehabilitation card in Form 14 to the child in conflict
with law to monitor the progress made by the child;

wherever required, pass appropriate orders for the re-admission or
continuation of a child in school if their education has been interrupted due
to the inquiry or time spent in a Child Care Institution;

interact with Boards in other districts to facilitate speedy inquiry and disposal
of cases through due process of law, including sending a child for the purpose
of an inquiry or rehabilitation to a Board in another district or State;

inspect Child Care Institutions for children in conflict with law, issue
directions in cases of any noticeable lapses, suggest improvements, seek
compliance and recommend suitable action, including against any employee
found in dereliction of duty to the District Child Protection Unit;

maintain a suggestion box or grievance redressal box in the premises of the
Board at a prominent place to encourage inputs from children and adults
alike which shall be operated by the nominee of the Principal Magistrate;

ensure smooth functioning of Children’s Committees in the Child Care
Institutions for children in conflict with law, for realising children’s
participation in the affairs and management of such Child Care Institutions;

(viii) review the Children’s suggestion book at least once in a month;

(ix)

(%)

(xi)

ensure that the Legal cum Probation Officer in the District Child Protection
Unit and the State or District Legal Aid Services Authority extends free legal
services to a child; and

if necessary deploy the services of student volunteers or non-governmental
organisation volunteers for para-legal and other tasks such as contacting
the parents of child in conflict with law and collecting relevant social and
rehabilitative information about the child.

Take suitable action for dealing with unforeseen situations that may arise in

the implementation of the Act and remove such difficulties in the best interest
of the child;
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(xii) Take notice of violation of Section 24 of the Act and pass appropriate directions

to the person or authority causing or responsible for such violation and to
ensure that the disqualification stands removed;

(xiii) The Principal Magistrate of the Board shall act as the Registrar of Births

under the Registration of Births and Deaths Act, 1969, for children under
its jurisdiction, issuing birth certificates based on age determination by the
Board, if no certificate already exists. A copy shall be maintained in the Board’s
records and provided to the child, without any fees for registration. The State
Government shall establish linkages between the Board and the Registrar of
Births and Deaths within six months of these rules taking effect and may issue
procedural guidelines for compliance

(xiv) Upon receiving a written complaint from the Committee regarding an offense

(xv)

against a child in need of care and protection, the Board shall issue appropriate
orders within 15 days and provide a copy of the order to the concerned
Committee for its records;

Board, on its own motion or on oral or written request made by or on behalf
of victim, may grant financial assistance or victim compensation, as may be
the case, to be paid from the Juvenile Justice Fund or under any other scheme
in force in this regard.

(xvi) Each Board with a jail in its jurisdiction shall conduct monthly inspections,

as required by Section 8(3)(m) of the Act. Inspections must be documented
using the prescribed form and submitted to the State Legal Services Authority
within three days. The Authority will verify the status of the cases listed in
the form with the relevant court. If no age inquiry has been conducted, the
Authority will notify the court to carry out an age determination as per
Section 94 of the Act. If the individual is determined to be a child at the time
of the offense, the court will transfer the case to the appropriate Board, and
the child will be ordered to appear before the Board by jail authorities;
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CHILDREN’S COURT UNDER JJ ACT

Section 2(20) of The Juvenile Justice (Care and Protection of Children) Act, 2015 defines
“Children’s Court” means a court established under the Commissions for Protection of
Child Rights Act, 2005 or a Special Court under the Protection of Children from Sexual
Offences Act, 2012, wherever existing and where such courts have not been designated,
the Court of Sessions having jurisdiction to try offences under the Act.

WHEN SHALL A CHILD BE TRIED BEFORE THE CHILDREN’S COURT:

In case of heinous offences such as offence of Rape, Murder, Dacoity etc. preliminary
assessment of the alleged child who has completed or is above the age of sixteen years is
made under Section 15 (1) of J] (Care and protection of Children) Act, 2015 by JB with
regard to his mental and physical capacity to commit such offence, ability to understand
the consequences of the offence and the circumstances in which he allegedly committed
the offence.

Based on this assessment, the Board passes an order, that there is a need for trial of the
said child as an adult before the Children’s Court. [Refer Section-18(3) of JJ Act]

In this connection Section 19 (1) indicates that if the Children’s Court does not agree to
findings of the Board regarding the mental assessment of juvenile under Section 15, the
Children’s Court may reassess the age at this stage. After reassessment, if the Children’s
Court is of the opinion that the juvenile should be treated as an adult it will proceed as
per the trial prescribed under CrpC, 1973 (Now BNSS, 2023). Also, if the Children’s
Court assesses that the juvenile ought not be tried as an adult, it will follow the procedure
of trial as mandated for juvenile justice board and while doing so the Children’s Court
Board will have the same power as J] Board as under Section 18 of J] Act. . (Refer Rule
13(7) of Jharkhand JJ (Care and Protection of Children) Rule, 2017)

The powers, functions, and responsibilities of the Board where it has exclusive authority
to handle proceedings related to children in conflict with the law within its jurisdiction.
The High Court and the Children’s Court can also exercise powers of the Board in
certain cases, such as appeals or revision as empowered under Section 8 of the JJ Act.
They are:

o  Ensure the child and their guardian’s informed participation in every step of the
process.

. Protect the childs rights throughout apprehension, inquiry, aftercare, and
rehabilitation.
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Ensure legal aid for the child through legal service institutions.

Provide an interpreter or translator if the child does not understand the language
used in the proceedings.

Direct a social investigation into the case through a Probation Officer, Child Welfare
Officer, or social worker, with a report submitted within 15 days.

Adjudicate and resolve cases according to the inquiry process laid out in Section
14.

Transfer cases to the Child Welfare Committee when necessary, recognizing that a
child may be both in conflict with law and in need of care.

Dispose of matters and issue final orders, including an individual care plan for the
child’s rehabilitation and follow-up.

Conduct inquiries to declare fit persons for the care of children in conflict with law.

Inspect residential facilities for children in conflict with law monthly and
recommend improvements.

Order police to register an FIR for offenses against children in conflict with law.

Order police to register an FIR for offenses against children in need of care and
protection based on Committee complaints.

Conduct regular inspections of jails to ensure no child is wrongly lodged in adult
jails and facilitate their transfer to appropriate facilities.

Perform any other functions as prescribed.

Power of the Children’s Court as exclusively mentioned under Section 19 of the Act

After receiving the preliminary assessment from the Board under Section 15, the
Children’s Court can decide:

If there is a need for the child to be tried as an adult under the Criminal Procedure
Code and pass appropriate orders after trial, considering the child’s special needs
and ensuring a fair, child-friendly trial.

If there is no need for the child to be tried as an adult, the court can conduct an
inquiry as a Board and pass appropriate orders as per Section 18.

The Children’s Court must ensure that the final order for a child in conflict with law
includes an individual care plan for the child’s rehabilitation, with follow-up by the
probation officer, District Child Protection Unit, or a social worker.
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If the child is found in conflict with law, they must be sent to a place of safety until
they turn 21, after which they will be transferred to a jail.

During the child’s stay in the place of safety, the court must ensure that reformative
services like education, skill development, counselling, behaviour modification
therapy, and psychiatric support are provided.

The court must ensure that there is an annual follow-up report by the probation
officer, District Child Protection Unit, or social worker to evaluate the child’s
progress and ensure no ill-treatment occurs.

These follow-up reports must be forwarded to the Children’s Court for records and
necessary follow-up.

Also Under Section 20 of the JJ Act:

When a child in conflict with the law turns 21 but has not completed their term of
stay, the Children’s Court must arrange follow-up by the probation officer, District
Child Protection Unit, a social worker, or the court itself to assess if the child has
undergone reformative changes and can contribute to society. Progress records and
expert evaluations are to be considered.

After this evaluation, the Children’s Court may:

i.  Release the child with conditions, including appointing a monitoring authority
for the remainder of the prescribed term.

ii.  Decide that the child must complete the remainder of their term in jail.

Also to mention that according to Jharkhand Juvenile Justice(Care and Protection of
Chil-dren) Rules, 2017, Rule- 13 (7)((ii) The Children’s Court, while conducting the
inquiry shall follow the procedure for trial in summons case under the Code of Criminal
Procedure, 1973.
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CATEGORIZATION OF OFFENCES

o  Section 2(45) “petty offences” includes the offences for which the maximum
punishment under the Indian Penal Code (45 of 1860) or any other law for the
time being in force is imprisonment up to three years.

. Some of the offences which will fall under this category are Section 323, 325, 379 of
IPC or Section 11 of Gambling Act.

o  The inquiry under section 14 (2) for petty offences shall be completed within a
period of four months from the date of first production of the child.

o  The period can be extended for a maximum period of two more months by the
Board, after recording the reasons in writing for such extension.

o If inquiry by the Board for petty offences remains inconclusive even after the
extended period, the proceedings shall stand terminated as provided under section
14 (4).

e  Procedure adopted for petty offences shall be a summary proceeding as provided
under code of criminal procedure.

o  The juvenile should be given the opportunity of being heard.

o Where the board is of the opinion after due inquiry under section 14, that juvenile
has not committed the offence, it shall pass an order of acquittal under section 17
of the Act.

o Where the board is of the opinion that child in conflict with law (CICL) has
committed a petty offence, then notwithstanding anything contained in any other
law may after considering Social Investigation Report and nature of offence may
pass any order under section 18 of the Act, which are:

o Due Admonition

o Group Counselling
o Community Service
o Payment of Fine

o Probation of Good Conduct
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o Probation of Good Conduct under Supervision Orders

o Special Home (Maximum-3 years)

. Section 2(54) “serious offences” includes the offences for which the punishment
under the Indian Penal Code (45 of 1860) or any other law for the time being in
force, is,— (a) minimum imprisonment for a term more than three years and not
exceeding seven years; or (b) maximum imprisonment for a term more than seven
years but no minimum imprisonment or minimum imprisonment of less than
seven years is provided.]

o  Some of the offences which will fall under this category are Section 380, 420 of IPC.
(Similar offence under Bharatiya Nyaya Sanhita, 2023)

o  The inquiry under section 14 (2) for petty offences shall be completed within a
period of four months from the date of first production of the child.

o  The period can be extended for a maximum period of two more months by the
Board, after recording the reasons in writing for such extension.

o In case the Board requires further extension of time for completion of inquiry,
the same shall be granted by the Chief Judicial Magistrate or, as the case may be,
the Chief Metropolitan Magistrate, for reasons to be recorded in writing. [The
designation of Metropolitan Magistrate / Chief Metropolitan Magistrate has been
done away with in the Bhartiya Nagrik Suraksha Sanhita, 2023]

o  Procedure adopted for petty offences shall be a summon proceedings as provided
under code of criminal procedure.

o  The juvenile should be given the opportunity of being heard.

e Where the board is of the opinion after due inquiry under section 14, that juvenile
has not committed the offence, it shall pass an order of acquittal under section 17
of the Act.

o  Where the board is of the opinion that CICL has committed a petty or serious
offence, then notwithstanding anything contained in any other law may after
considering Social Investigation Report and nature of offence may pass any order
under section 18 of the Act, which are:

o Due Admonition

o Group Counselling
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o Community Service

o Payment of Fine

o Probation of Good Conduct

o Probation of Good Conduct under Supervision Orders

o Special Home (Maximum-3 years)

. Section 2(33) “heinous offences” includes the offences for which the minimum
punishment under the Indian Penal Code (45 of 1860) or any other law for the time
being in force is imprisonment for seven years or more.

o  Some of the offences which will fall under this category are Section 302, 304B of
IPC or Section 3 of Explosive Substance Act.

o  There was a significant gap in the legislation regarding the interpretation of whether
an offence that prescribes a maximum sentence of more than seven years but either
does not specify a minimum sentence or provides a minimum sentence of less than
seven years can be classified as a “heinous offence” as defined in Section 2(33) of
the JJ Act, 2015.

o  This issue was dealt by the Supreme Court in the case of Shilpa Mittal v. State
(NCT of Delhi), (2020) 2 SCC 787 . The Apex Court ruled that an offence lacking a
minimum sentence of seven years cannot be classified as a heinous offence. The Act
does not address the fourth category of offences, namely those where the maximum
sentence exceeds seven years but either does not stipulate a minimum sentence
or provides a minimum sentence of less than seven years. Such offences shall be
considered “serious offences” within the meaning of the Act and shall be treated
accordingly until Parliament resolves the issue.( Para 36)

o  In cases where a child aged sixteen or older is alleged to have committed a heinous
offence, the Board shall conduct a preliminary assessment under Section 15 to
evaluate the child’s:

o mental and physical capacity,
o understanding of the offence’s consequences, and

o the circumstances of the alleged crime.
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A preliminary assessment under section 15 shall be disposed of by the Board within
a period of three months from the date of first production of the child.

If the Board concludes through its preliminary assessment that it should dispose of
the matter, it shall adhere to the procedure for trial in a summons case as outlined
in the Code of Criminal Procedure, 1973 (2 of 1974), to the extent applicable.

However, the Board’s order to dispose of the matter shall be subject to appeal as per
sub-section (2) of section 101.

Ifthe Board, after conductinga preliminaryassessment under section 15, determines
that the child should be tried as an adult, it may transfer the case to the Children’s
Court with jurisdiction over such offences, as outlined in section 18 (3) of the Act.

If the Children’s Court, under section 19(1)(ii) of the Act, determines that a trial as
an adult is unnecessary, it may conduct an inquiry as a Board and issue appropriate
orders according to section 18, following the summons trial procedure.

If the Children’s Court, under section 19(1)(i) of the Act, determines that the child
should be tried as an adult, the trial will proceed in a regular sessions trial and the
court may issue appropriate orders in accordance with the limitations set forth in
section 21 of the Act.

Section 21 provides that no child in conflict with the law shall be subjected to a
sentence of death or life imprisonment without the possibility of release for any
offence, whether under the provisions of this Act, the Indian Penal Code (45 of
1860), or any other applicable law.

The question arises as to whether a Children’s Court can convict a child in conflict
with the law to a life sentence. The answer is in the affirmative; however, the order
must not include terminology such as “remainder period of life” or “life sentence”
without the possibility of release or any equivalent phrases.
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AGE DETERMINATION

e  Section 94(1) of the Act provides that if the juvenility of the accused, based on his
appearance, is obvious to the Juvenile Justice Board, then the Board may record the
age “as nearly as may be” without quantifying it and shall proceed with the inquiry
without undertaking any further confirmation of age.

. If there are doubts about whether the person is a child, the Committee or Board
must determine the age by:

o Obtaining the date of birth certificate from the school or equivalent certificate
from the examination Board, if available.

o Ifunavailable, seek a birth certificate from a municipal authority or panchayat.

o If neither is available, conduct an ossification test or other medical age
determination test, which must be completed within 15 days of the order.

o  The age determined by the Board or Committee will be final and binding.

. JJB determines the age of child under section 94 of the Act while a court determines
the same under Section 9(2) read with section 94 of the Act.

o If a Magistrate believes a person brought before him is a child, he must record
his opinion and immediately forward the child to the appropriate Board and no
inquiry is needed to be done. Section 9(1)

. If an accused claims to be a child, or if the court believes so, the court must conduct
an inquiry to determine the person’s age without using affidavits; this claim can be
made at any stage, even after the case is closed, and if the court finds that the person
was a child when the offence occurred,without quantifying the age, the child is
sent to the Board for appropriate orders, making any court-imposed sentence
ineffective. Section 9 (2)&(3)

The evidentiary value of an ossification test for determining age is akin to expert opinions
under Section 45 of the Evidence Act, 1872, emphasising that no universal formula exists
for ascertaining age; instead, it should be established based on the evidence presented
and its appraisal by the court. While medical evidence serves as a useful guide, it is not
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conclusive and must be considered alongside other credible evidence, with a doctor’s
statement being merely an opinion. The court needs to evaluate all relevant facts,
including physical features and available oral testimony. Although an x-ray ossification
test can provide a more reliable basis for age determination than a medical expert’s
opinion, it cannot yield an exact date of birth, and undue reliance on medical textbooks
and jurisprudence is insufficient due to the country’s diverse environments, which cause
variations in height, weight, and nutrition.( Para 22 & 23)

Babloo Pasi v. State of Jharkhand, (2008) 13 SCC 133

This was reiterated in multiple judgements of the apex court;
Abuzar Hossain v. State of W.B., (2012) 10 SCC 489:

State of M.P. v. Anoop Singh, (2015) 7 SCC 773:

Parag Bhati v. State of U.P, (2016) 12 SCC 744:

Mukarrab v. State of U.P, (2017) 2 SCC 210:

Manoj ALIAS Monu ALIAS Vishal Chaudhary v. State of Haryana and Anr; (2022) 6 SCC
187

Margin of Error Principle:

The courts in India have observed in Ram Suresh Singh v. Prabhat Singh (2009) 6 SCC
681 and Jyoti Prakash Rai v. State of Bihar (2008) 15 SCC 223 that the ossification
test is not conclusive for age determination because it does not reveal the exact age of
the person, but the radiological examination leaves a margin of two years on either side
of the age range as prescribed by the test irrespective of whether the ossification test of
multiple joints are conducted. The courts in India have accepted the fact that after the age
of thirty years the ossification test cannot be relied upon for age determination. It is trite
law that the standard of proof for age determination is the degree of probability and not
proof beyond reasonable doubt. (Para 60)

Vinod Katara v. State of Uttar Pradesh; 2022 SCC OnLine SC 1204

Benefit to the Accused:

. In Shweta Gulati v. State (Govt. of NCT of Delhi) (2018 SCC OnLine Del 10448),
the Delhi High Court clarified the application of the two-year margin of error
in bone ossification tests. The test estimated the victim’s age as between 17 and
19 years, leading the court to conclude that applying the margin could place the
age anywhere from 15 to 21 years. Ultimately, the court determined that even
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considering the lower end, the victim’s age would be 19 years using the margin of
error principle.

o It is now settled law that by virtue of the benefit of doubt going to the accused
the age of the victim as established by the ossification test is to be considered on
the higher side. The same view has been affirmed by the Supreme Court in Rajak
Mohammad v. State of H.P; (2018) 9 SCC 248 : (2018) 3 SCC (Cri) 753

It is also pertinent to note that in cases of determining juvenility of the accused, the
margin of error is taken at the lower side i.e. “in favour of holding the accused to be a
juvenile in borderline cases.” Arnit Das v. State of Bihar, (2000) 5 SCC 488)

It is therefore clear that the ossification test is used as per the intention of the particular
legislation and the spirit of law.

o  The proof of age irrespective of whether it is video documentary proof or in absence
of such documents via an ossification test lies upon the prosecution to establish
State (GNCT of Delhi) v. Hargovind; 2019 SCC OnLine Del 9172.

. In the absence of such a proof the defence can at any time ask the prosecution to
produce proof of age. Abuzar Hossain v. State of W.B.; (2012) 10 SCC 489

Even though Rule 12 of The Juvenile Justice (Care and Protection of Children) Rules, 2007
is strictly applicable only to determine the age of a child in conflict with law, the court
is of the view that the aforesaid statutory provision should be the basis for determining
age, even of a child who is a victim of crime. For, in the court’s view, there is hardly any
difference insofar as the issue of minority is concerned, between a child in conflict with
law, and a child who is a victim of crime. (Para 23) Jarnail Singh v. State of Haryana,
(2013) 7 SCC 263

The Juvenile Justice (Care and Protection of Children) Rules, 2007, in Rule 12, outlines the
age determination procedure for juveniles, requiring the court or relevant authority to seek
evidence in the following order:

L. Matriculation or equivalent certificates.
2. Date of birth certificate from the first school attended.

3. Birth certificate from a municipal authority or Panchayat.
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The Juvenile Justice (Care and Protection of Children) Rules, 2007, Rule 12 has been
incorporated in Section 94 of Juvenile Justice(Care and Protection of Children) Act, 2015
with Mutatis Matandis.

Preference of Documentary Evidence Over Ossification Test:

. It is clear from the language of section 94(2)(iii), that only in the absence of a birth
certificate from school or municipal corporation or matriculation certificate, a
medical opinion is to be sought.

. In the presence of documents mentioned in section 94 of the Act, the bone
ossification test cannot be done or relied upon. It means the legislature has given
the preference to documentary evidence rather than medical evidence (Bone
ossification test here) while determining the age of a person under question.

o In the case of Ashwani Kumar Saxena v. State of Madhya Pradesh (2012) 9 SCC
750, the Court observed that there may be instances where the birth date mentioned
in the relevant documents, prescribed by the legislation as proof of age, are wrong.
However, the Court or JJ] Boards are not expected to conduct such a “ roving
inquiry”. The Court further stated that only “in cases where those documents or
certificates are found to be fabricated or manipulated, the court, the Juvenile Justice
Board or the committee need to go for a medical determination”

When can a person raise the claim of juvenility:

o A claim of juvenility can be raised at any stage, even after the final disposal of a case,
including for the first time before the Supreme Court. Delaying the claim cannot
be grounds for rejection, and it may be asserted in an appeal even if not presented
in the trial court.(Para 39.1) Abuzar Hossain v. State of W.B., (2012) 10 SCC 489

e  An application for claiming juvenility may be made even after the judgement and
order of conviction and sentence has been granted against a person which has
attained finality. Pramila vs. State of Chhattisgarh; 2024 SCC OnLine SC 57
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ARREST AND POST ARREST PROCEDURE IN RELATION
TO CHILDREN IN CONFLICT WITH LAW: SECTIONS
10,12&13

«  Upon apprehension by the police, a child alleged to be in conflict with the law shall
be entrusted to the Special Juvenile Police Unit or the designated Child Welfare
Police Officer.

o  The officer is required to present the child before the Board without undue
delay, and within 24 hours of the apprehension, excluding the time necessary for
transportation from the apprehension site.

o  Under no circumstances shall a child alleged to be in conflict with the law be placed
in a police lockup or incarcerated in a jail.

o  Upon apprehension of a child alleged to be in conflict with the law, the designated
Child Welfare Police Officer or the Special Juvenile Police Unit must promptly:

o  Inform the Parent or Guardian: Notify the child’s parent or guardian, if
located, and instruct them to attend the Board hearing where the child will
be presented.

o Notify the Probation Officer: Inform the probation officer, or a Child
Welfare Officer if no probation officer is available, to prepare and submit a
social investigation report to the Board within two weeks.

o  Content of the Report: The social investigation report should include
details about the child’s antecedents, family background, and other relevant
circumstances that may assist the Board in conducting the inquiry.

e Any person who appears to be a child and is alleged to have committed a bailable
or non-bailable offence shall be released on bail or placed under supervision upon
apprehension or detention by the police, regardless of provisions in the Code of
Criminal Procedure, 1973, or any other applicable law.

«  However, bail may be denied if there are reasonable grounds to believe that release
would expose the child to known criminals, moral, physical, or psychological
danger, or undermine the ends of justice; the Board must document the reasons for
denying bail and the circumstances leading to that decision.
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If a person apprehended is not released on bail by the officer-in-charge of the police
station, they shall be placed in an observation home or a place of safety until they
can be presented before a Board.

If the Board does not grant bail under section 12 (1), it shall order the person to be
sent to an observation home or a place of safety for a specified period during the
pendency of the inquiry.

When a child in conflict with law is unable to fulfil the conditions of bail order
within seven days of the bail order, such child shall be produced before the Board
for modification of the conditions of bail.

An appeal against the rejection of bail for children in conflict with the law may be
filed before the Children’s Court under section 101(1) of the JJ Act within 30 days
from the date of the order, with any delays beyond this period condonable upon
showing sufficient cause, but the appeal must be decided within 30 days.

Where a child is released on bail, the probation officer or the Child Welfare Officer
shall be informed by the Board.
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ANTICIPATORY BAIL

Various High Courts have expressed differing views regarding the maintainability of
anticipatory bail applications for children in conflict with law under Section 438 of the
Code of Criminal Procedure (CrPC). Two primary reasons are highlighted for denying
such applications:

«  Non Obstante Clause in Section 12: Some courts argue that the non obstante clause
in Section 12 of the Juvenile Justice (Care and Protection of Children) Act, 2015
indicates that the Act supersedes the provisions of the CrPC, thereby preventing
High Courts or Sessions Courts from entertaining anticipatory bail applications
for children.

o  Terminology Distinction: Other courts note that the Act uses the term
“apprehend” rather than “arrest,” suggesting that the legal prerequisites for applying
for anticipatory bail (i.e., apprehension of arrest for a non-bailable offence) are not
satisfied, and thus the power under Section 438 of the CrPC cannot be exercised.

The Hon'ble High Court of Jharkhand is of the view that the non obstante clause does
not eliminate the provisions for bail, including anticipatory bail, in the CrPC but rather
facilitates the granting of bail to children by overcoming certain barriers. Citing the
Supreme Court case of Nikesh Tarachand Shah v. Union of India, the Hon’ble Court
argues that the absence of explicit exclusions for anticipatory bail in specific legislations
indicates that such bail can still be granted under appropriate circumstances. The author
asserts that children, as defined in the Indian Penal Code and the CrPC, fall under the
term “person” and can thus seek anticipatory bail.

The hon’ble court also discusses the term “apprehend” as defined in legal lexicons,
emphasising that it encompasses the act of arrest. The distinction made between “arrest”
and “apprehension” suggests that apprehension entails a restriction of personal liberty,
thus falling under the jurisdiction of bail provisions.

Ultimately, the hon’ble court concludes that Section 12(1) of the Juvenile Justice (Care
and Protection of Children) Act does not extinguish the jurisdiction of High Courts
or Sessions Courts to grant anticipatory bail under Section 438 of the CrPC. This
interpretation aligns with the principles of juvenile justice aimed at protecting the rights
and liberties of children in conflict with the law.
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APPEAL AND REVISION

e  Under this Act, any person aggrieved by an order of the Committee or Board may
appeal to the Children’s Court within thirty days of the order, except for Committee
decisions relating to Foster Care and Sponsorship After Care, which can be appealed
to the District Magistrate. (Section 101(1) JJ Act, 2015)

o  The Court of Sessions or District Magistrate may entertain late appeals if satisfied
that sufficient cause prevented timely filing, and such appeals must be decided
within thirty days. (Proviso to Section 101(1) JJ Act, 2015)

e  Appeals against Board orders after making preliminary assessments of heinous
offenses under Section 15 of the Act, shall be made to the Court of Sessions, who
may take the assistance from independent psychologists and medical specialists
not involved in the Board’s initial order. (Section 101(2) JJ Act, 2015)

e  No appeal shall be permitted from any acquittal order by the Board concerning a
child alleged to have committed a non-heinous offense if the child is sixteen years
or older. (Section 101(3) JJ Act, 2015 - [(3) No appeal shall lie from any order of
acquittal made by the Board in respect of a child alleged to have committed an
offence other than the heinous offence by a child who has completed or is above the
age of sixteen years.]

e  No second appeal shall lie from any order of the Court of Sessions passed under
this Section. (Section 101(4) r/w Section 101(2) JJ Act, 2015)

o A person aggrieved by a Children’s Court order may appeal to the High Court per
the Code of Criminal Procedure, 1973. (Section 101(5) JJ Act, 2015)

«  Any person aggrieved by an adoption order passed by the District Magistrate may
appeal to the Divisional Commissioner within thirty days from the date of such
order. (Section 101(6) JJ Act, 2015)

e  Appeals filed under Sub-Section (6) should be decided expeditiously, with efforts
made to dispose of them within four weeks of filing. (Section 101(7) JJ Act, 2015)

. If no Divisional Commissioner is available, the State Government or Union
Territory Administration may appoint an officer of equivalent rank to decide the
appeal. (Proviso to Section 101(7) JJ Act, 2015)
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o  Jharkhand High Court denied bail for an appeal under Section 101 of J]J Act.
Relying upon the provision of Section 101 of the Act that Section 101 only provides
about orders confined to provisions of Section 15 of Act under which Board has
been empowered to hold preliminary assessment regarding mental and physical
capacity of child alleged to have committed offence. (Sahabuddin Ansari alias
Nannu Ansari alias Md Sahabuddin Ansari v. The State of Jharkhand and Anr,
Cr. Appeal (S.].) No. 2119 of 2017)

. The Supreme Court held while resolving the anomaly in Section 101(1) of the JJ
Act regarding use of terms “Children’s Court” and “Court of Session”, held that,
wherever words “Children’s Court” or the “Sessions Court” are mentioned both
should be read in alternative. In the sense where the Children’s Court is available,
even if the appeal is said to be maintainable before the Sessions Court, it has to
be considered by the Children’s Court. Whereas where no Children’s Court is
available, the power is to be exercised by the Sessions Court. (X (Juvenile) v. State
of Karnataka, (2024) 8 SCC 473, Para 61)

Revision: (Section 102 JJ Act, 2015)

o  The High Court may, at any time, on its own motion or upon application, call for
the records of any proceeding involving a Committee, Board, Children’s Court,
or Court to assess the legality or propriety of any order passed and may issue any
order it deems appropriate.

«  However, the High Court shall not issue a prejudicial order without providing the
affected party a reasonable opportunity to be heard. (Proviso to Section 102 JJ Act,
2015)

o  The Supreme Court held that the revisional power of High Court under Section
102 of the Act talks of calling for records of any proceedings in which a Committee
or a Board or Children’s Court or Court has passed an order. It does not talk of
exercise of revisional power against the order passed by the Sessions Court. The
Court further emphasized that the term ‘court’ has been defined in the Act in
Section 2(23) to mean a civil court, which has jurisdiction in matters of adoption
and guardianship and may include the District Court, Family Court and City Civil
Courts. (Child in Conflict with Law through his Mother v. The State of Karnataka
and Ors., (2024) 8 SCC 473: Para 59)

Procedure in Appeals and Revision Proceedings: (Section 103 JJ Act, 2015)

o  Except as expressly provided by this Act, the procedure for hearing appeals or
revision proceedings shall, as far as practicable, be conducted in accordance with
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the provisions of the Code of Criminal Procedure, 1973. (Section 103(2) JJ Act,
2015)

Power of the Committee or the Board to Amend its Own Orders: (Section 104
JJ Act, 2015)

o  Without affecting the provisions for appeal and revision in this Act, the Committee
or Board may amend its own orders regarding the institution to which a child is
sent or the person under whose care a child is placed, upon receiving an application.
(Section 104(1) JJ Act, 2015)

. During the hearing for suchamendments, there must be at least two Board members,
including the Principal Magistrate, and at least three Committee members present,
with all concerned parties or their authorized representatives allowed to present
their views before any amendments are made. (Proviso to Section 104(1) JJ Act,
2015)

«  Additionally, the Committee or Board may correct clerical errors or accidental
omissions in their orders at any time, either on their own initiative or upon receiving
an application. (Section 104(2) JJ Act, 2015)
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SAFEGUARDS FOR CHILDREN IN CONFLICT WITH THE

o  No proceedings shall be initiated and no orders shall be issued against a child under
Chapter VIII of the Code of Criminal Procedure, 1973, (CrPC) [CrPC now replaced
with Bharatiya Nagrik Suraksha Sanhita, 2023] or any preventive detention law
currently in force, regardless of any conflicting provisions. (Section 22)

e  Joint proceedings shall not be conducted between a child alleged to be in conflict
with the law and any individual who is not a child.

o If, during the inquiry by the Board or the Childrens Court, it is determined that a
person alleged to be in conflict with the law is not a child, that individual shall not
be tried alongside the child. (Section 23)

e A child who has committed an offence and has been dealt with under this Act
shall not face any disqualifications typically associated with a conviction, except for
those children aged sixteen years or older found to be in conflict with the law by the
Children’s Court under section 19(1)(i).

o  The Board shall order the destruction of relevant conviction records after the appeal
period or a prescribed reasonable time, except in cases of heinous offences, where
such records shall be retained by the Children’s Court. (Section 24)

o  All reports concerning the child reviewed by the Committee or the Board shall be
regarded as confidential; however, the Committee or Board may;, at its discretion,
share the essence of such reports with another Committee or Board, the child, or
the child’s parent or guardian, and allow them to present relevant evidence related
to the report.

«  Notwithstanding any provision of this Act, the victim shall have the right to access
their case records, orders, and relevant documents. (Section 99)
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MEDICAL PROVISIONS FOR CHILDREN IN CONFLICT
WITH THE LAW

o  If a child brought before the Committee or Board is found to require prolonged
medical treatment or has a treatable physical or mental condition, the Committee
or Board may refer the child to an appropriate facility for the necessary duration of
treatment. (Section 92)

o  If the Committee or Board determines that a child in a special home, observation
home, or Children’s Home is mentally ill or addicted to alcohol or drugs causing
behavioural changes, they may order the child’s removal to a psychiatric facility in
accordance with the Mental Health Act, 1987, and its associated rules.

o  If a child has been placed in a psychiatric facility, the Committee or Board can,
based on the discharge certificate’s advice, order the child’s transfer to an Integrated
Rehabilitation Centre for Addicts or similar state-maintained centres.

o  The child’s removal to the rehabilitation centre will only be for the necessary
duration of inpatient treatment. (Section 93)
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REHABILITATION INSTITUTIONS

All institutions, regardless of whether they are run by the State Government or
voluntary/non-governmental organisations are intended for housing children in
need of care and protection of children in conflict with law, must be registered
under section 41 of this Act.

Institutions already registered under the Juvenile Justice (Care and Protection of
Children) Act, 2000, will be deemed registered under this Act.

At the time of registration, the State Government will determine and record the
capacity and purpose of the institution, categorising it as a Children’s Home, open
shelter, Specialized Adoption Agency, observation home, special home, or place of
safety.

The State Government may cancel or withhold registration from institutions failing
to provide specified rehabilitation and reintegration services, managing such
institutions until registration is renewed or granted.

Registered child care institutions must admit children, as directed by the
Committee, within their capacity, regardless of grants received from the Central or
State Government.

The inspection committee, appointed under Section 54, has the authority to
inspect any institution housing children, even if unregistered, to assess whether it
is providing care for children in need.

Section 2(40) “observation home” means an observation home established and
maintained in every district or group of districts by a State Government, either by itself,
or through a voluntary or non-governmental organisation, and is registered as such, for
the purposes specified in sub-section (1) of section 47.

Observation homes are designated for the temporary reception, care, and
rehabilitation of any child alleged to be in conflict with the law during the pendency
of any inquiry under this Act.

Every child alleged to be in conflict with the law, who is not under the care of
a parent or guardian and is placed in an observation home, shall be segregated
based on the child’s age and gender, taking into account their physical and mental
condition as well as the severity of the offence committed.
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Special Home:

Section 2(56) “special home” means an institution established by a State Government
or by a voluntary or non-governmental organisation, registered under section 48, for
housing and providing rehabilitative services to children in conflict with law, who are
found, through inquiry, to have committed an offence and are sent to such institution by
an order of the Board.

o A special home is designated for the rehabilitation of children in conflict with the
law who have been determined to have committed an offence and are placed there
by an order of the Juvenile Justice Board pursuant to section 18(g) for a maximum
period of 3 years.

. Special home are to be equipped with facility of vocational training School, etc
under Section 19(3) and Section 20 of the Act.

o  The segregation and separation of children in conflict with the law shall be based
on the following criteria:

o Age
o Gender
o Nature of Offence

o Mental and Physical Status

Place of Safety:

Section 2(46) “place of safety” means any place or institution, not being a police lockup
or jail, established separately or attached to an observation home or a special home,
as the case may be, the person incharge of which is willing to receive and take care of
the children alleged or found to be in conflict with law, by an order of the Board or
the Childrens Court, both during inquiry and ongoing rehabilitation after having been
found guilty for a period and purpose as specified in the order.

o  As provided under Section 49 the State Government shall establish at least one
place of safety in each State, registered under section 41, for:

o Persons above the age of eighteen years.

o Children in conflict with the law, aged between sixteen to eighteen years,
accused of or convicted of a heinous offence.
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Individuals apprehended for offenses committed as minors but who have since
turned 18 are treated as children during the inquiry process. If bail is denied, they
are placed in a “place of safety” for the duration of the inquiry, and all procedures
under the Act are fol-lowed.

o  Each place of safety must have:

o Separate arrangements and facilities for the accommodation of children or
persons during the inquiry process.

o Facilities for children or persons convicted of committing an offence.
o  The State Government may prescribe, through rules:

o The types of facilities that can be designated as places of safety under sub-
section (1) of section 49.

o The services and amenities that may be offered in these places.

Section 2(19) “Children’s Home” means a Children’s Home, established or maintained,
in every district or group of districts, by the State Government, either by itself, or through
a voluntary or non-governmental organisation, and is registered as such for the purposes
specified in section 50.

o  Children’s Homes shall be registered for the placement of children in need of care
and protection, focusing on their care, treatment, education, training, development,
and rehabilitation.

o  The State Government shall designate specific Children’s Homes as suitable for
children with special needs, offering specialised services as required.

o  The State Government may establish rules for monitoring and managing Children’s

Homes, including standards and services based on individualised care plans for
each child.

o  The CWC ensures that every child receives proper care, security, and rehabilitation
through family, foster care, adoption, or institutional care, depending on their
specific needs. It operates with a child-centric approach, prioritizing the best
interests of the child in all its proceedings.
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The object to protect children from being an offender and being a victim of offences, in
general, and sexual offences in particuar, brings an interplay of multiple stakeholders
such as Courts, Governement and the Lawyers as well as and various legislatations such
as JJ Act, POCSO Act and Commission for Protection of Child Rights Act etc. In this
connection, it is worth to mention that Government of Jharkhand has come out with
Guidelines for Support Persons under the POCSO Act and Rules 2020 and the same in
enumerated below:

DEPARTMENT OF WOMEN AND CHILD DEVELOPMENT
& SOCIAL WELFARE, GOVERNMENT OF JHARKHAND

Sfaer dEn- 526/SP-POCSO/JSCPS/2023 - 24 - 2685 DATE: 24.10.2024

GUIDELINES FOR SUPPORT PERSONS UNDER THE PROTECTION OF
CHILDREN FROM SEXUAL OFFENSES ACT 2012 AND RULES 2020

Introduction

e  POCSO Act, 2012, addresses child sexual abuse, offering legal provisions to protect
minors from exploitation, violence, and pornography.

o  Ensures child-friendly procedures for reporting, recording evidence, investigation,
and trial via special courts.

e  Encourages community responsibility in supporting victims, with professionals
aiding the rehabilitation process.

. Section 39 mandates guidelines for victims to access support persons and experts.

«  Support persons provide emotional and psychological assistance, guiding victims
through legal proceedings and helping them testify effectively.

«  Rehabilitation is key to victim safety and recovery.

e  Guidelines aim to create a clear, accessible system for support persons, involving
victims and families in the justice process.

Focuses on a child-friendly environment at every stage, streamlined procedures,
compensation processes, and safeguarding victims’ dignity, interests, and rights in a safe,
discrimination-free setting. The Government of Jharkhand has prepared Guidelines for
Support Persons for Protection of Children from Sexual Offences based on the model
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guidelines of NCPCR by referring to Section 39 of the POCSO Act, 2012; POCSO
Rules, 2020; Sections 54(14) and 83 (iv.c) of the Juvenile Justice (Care and Protection of
Children) Act, 2015 and Sections 54(14) and 83 (iv.c) of the Jharkhand Juvenile Justice
(Care and Protection of Children) Rules, 2017 and “Scheme for Care and Support of

Victims under Sections 4 and 6 of the Protection of Children from Sexual Offences
(POCSO) Act, 2012,

Procedure for assigning cases to support person

«  Support persons are selected by the District Child Protection Unit and assigned by
the Child Welfare Committee.

e According to Rule 4(7) of POCSO Rules, 2020, support persons are nominated by
the Child Welfare Committee using Form “C”

«  Appointment order for a support person must be issued within seven working days
of FIR registration or child appearance before the Child Welfare Committee.

o  The victim, their parents, guardian, or trusted individual must be informed of the
support person’s appointment and their consent obtained.

e A copy of the appointment order is sent within 24 hours to the District Child
Protection Unit, District Legal Services Authority, Child Welfare Police Officer, and
Child Care Institution.

o  The appointed support person is briefed on all case proceedings to date.

o  The panel ratio of support persons to cases is 1:10 per district, considering factors
like the child’s education, psychological needs, family situation, language, disability,
legal aid needs, and proximity to essential locations.

o  The number of cases per support person may be adjusted based on need, with
approval from the District Magistrate.

Services provided by the support person and his duties:

. Coordinate support services for the child throughout the case.

e Inform the victim and guardian about available services, emergency assistance,
case updates, and compensation options.

o  Familiarize the child with court/judicial settings, accompany them during
proceedings, and stay in contact with authorities.

e  Arrange for counselors, interpreters, or special educators as needed.

..§38§...



Judicial Academy, Jharkhand

List of government run Observation Home, Special
Home, Children Home & Place of Safety

SL. |Place Name & Address of Home |Contacts

No.

1. Ranchi Observation Home, Abu Sufiyan 6203914191
Dumaragada, Ranchi

2. Hazaribagh Observation Home, Smt. Indu Prabha Khalkho
Hazaribagh 9431359867

3. Bokaro Observation Home, Bokaro | Md. Rizwan 9835076448

4. | Dhanbad Observation Home, Mustafa Ansari
Dhanbad 9525174025

5. Dumka Observation Home, Dumka | Abdul Gaffar 9162362685

6. Deoghar Observation Home, Indrani 9471120221
Deoghar

7. Gumla Observation Home, Gumla | Avinash Kumar

6200421833

8. | East Singhbhum Observation Home, East Kunal Kishor Ojha
Singhbhum 9304992752

9. | West Singhbhum [ Observation Home, West [ Kumari Pinky 8709207210
Singhbhum

10. |Palamu Observation Home, Palamu | Aryan Prasad 7050972097

11. |Dhanbad Special Home Dhanbad Mustafa Ansari

9525174025

12. |East Singhbhum Children Home, Kunal Kishor Ojha
Jamshedpur 9304992752

13. | Deoghar Children Home, Deoghar | Indrani 9471120221

14. [Simdega Place of Safety, Simdega Sapna Sanyasi 7480982372
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(c) Recommendations and/or referral for depth therapeutic work with the child (which can be undertaken
either in the Home or at a tertiary care facility, depending on the skills and resources of the counsellor).

(d) Referral to other medical and health facilities in case the child is suspected of having other medical
issues (based on the child’s report as well as an understanding of his living arrangements and conditions
in the recent past—for instance, a street child with poor access to food, shelter and healthcare over a
long period of time, and having a life style with high risk behaviours may be at risk of ceratin
communicable diseases for which he/she may need to be examined).

(e) Rehabilitation and training plans may be made based on the child’s existing skills and interests and
his/her future aspirations.
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1.2General Principles

The fundamental principles of care and protection of children that guide the implementation

of J.J. Act, 2015 are also significant for these guidelines. These guiding principles are as
follows-

Principle of presumption of innocence: Any child shall be presumed to be an innocent
of any mala fide or criminal intent up to the age of eighteen years.

Principle of dignity and worth: All human beings shall be treated with equal dignity
and rights.

Principle of participation: Every child shall have a right to be heard and to participate
in all processes and decisions affecting his interest and the child’s views shall be
taken into consideration with due regard to the age and maturity of the child.

Principle of best interest. All decisions regarding the child shall be based on the
primary consideration that they are in the best interest of the child and to help the
child to develop full potential.

Principle of family responsibility: The primary responsibility of care, nurture and
protection of the child shall be that of the biological family or adoptive or foster
parents, as the case may be.

Principle of safety: All measures shall be taken to ensure that the child is safe and is
not subjected to any harm, abuse or maltreatment while in contact with the care and
protection system, and thereafter.

Positive measures: All resources are to be mobilised including those of family and
community, for promoting the well-being, facilitating development of identity and
providing an inclusive and enabling environment, to reduce vulnerabilities of children
and the need for intervention under this Act.

Principle of non-stigmatising semantics: Adversarial or accusatory words are not to
be used in the processes pertaining to a child.

Principle of non-waiver of rights: No waiver of any of the right of the child is
permissible or valid, whether sought by the child or person acting on behalf of the
child, or a Board or a Committee and any non-exercise of a fundamental right shall
not amount to waiver.

Principle of equality and non-discrimination: There shall be no discrimination against
a child on any grounds including sex, caste, ethnicity, place of birth, disability and
equality of access, opportunity and treatment shall be provided to every child.



Principle of right to privacy and confidentiality: Every child shall have a right to
protection of his privacy and confidentiality, by all means and throughout the judicial
process.

Principle of institutionalisation as a measure of last resort: A child shall be placed in
institutional care as a step of last resort after making a reasonable inquiry.

Principle of repatriation and restoration: Every child in the juvenile justice system
shall have the right to be re-united with his family at the earliest and to be restored to
the same socio-economic and cultural status that he was in, before coming under the
purview of this Act, unless such restoration and repatriation is not in his best interest.

Principle of fresh start. All past records of any child under the Juvenile Justice system
should be erased except in special circumstances.

Principle of diversion: Measures for dealing with children in conflict with law
without resorting to judicial proceedings shall be promoted unless it is in the best
interest of the child or the society as a whole.

Principles of natural justice: Basic procedural standards of fairness shall be adhered
to, including the right to a fair hearing, rule against bias and the right to review, by all
persons or bodies, acting in a judicial capacity under the J.J. Act.

Chapter 2-
Nature and Purpose of Preliminary Assessment

Before discussing preliminary assessment in detail, it is pertinent to understand the key

concepts related to the preliminary assessment related to the said provision. The Juvenile
Justice (Care and Protection of Children) Act (JJ Act), 2015 has categorized the offences
committed by children in three categories- petty offences, serious offences and heinous

offences. The categories are defined under Section 2 of the Act as-

i)

iii)

“heinous offences” includes the offences for which the minimum punishment under
the Indian Penal Code or any other law for the time being in force is imprisonment for
seven years or more;

“petty offences” includes the offences for which the maximum punishment under the
Indian Penal Code or any other law for the time being in force is imprisonment up to
three years;

“serious offences” includes the offences for which the punishment under the Indian
Penal Code or any other law for the time being in force, is,



a) minimum imprisonment for a term more than three years and not exceeding seven
years; or

b) maximum imprisonment for a term more than seven years but no minimum
imprisonment or minimum imprisonment of less than seven years is provided.

Though the child is defined in the JJ Act, 2015 as any person who has not completed eighteen
years of age, there is a specific provision wherein to ensure fair and speedy inquiry, the
initiation of an inquiry into a heinous crime has been differentiated based on age of the child.
Specifically, Section 14 (5) (f) (i1) of the Act states that - for child above the age of sixteen
years as on the date of commission of an offence shall be dealt with in the manner prescribed
under section 15.

Section 15(1) states that - In case of a heinous offence alleged to have been committed by a
child, who has completed or is above the age of sixteen years, the Board shall conduct a
preliminary assessment with regard to his mental and physical capacity to commit such
offence, ability to understand the consequences of the offence and the circumstances in which
he allegedly committed the offence, and may pass an order that there is a need for trial of the
said child as an adult, then the Board may order transfer of the trial of the case to the
Children’s Court having jurisdiction to try such offences [in accordance with section 18(3)].
It further states that for such an assessment, the Board may take the assistance of experienced
psychologists or psycho-social workers or other experts.

2.1 Aim of conducting preliminary assessment- The sole
aim of preliminary assessment is to determine whether the Aim of the preliminary

child in the age of 16-18 years should be tried as an adult in assessment is not to seek

case of heinous offence. This should not be considered an ) )
confession from the child nor

inquiry into the offence or a prelude to the trial by ,
) . . .. to reach at a conclusion of
Children’s Court or JJB. Also, while making the preliminary .

assessment, the child shall be presumed to be innocent any sort.

unless proved otherwise [Rule 10A (3)].

2.2 Criteria for conducting preliminary assessment- There are two essential conditions
that calls for preliminary assessment under section 15 of the JJ Act, 2015. First, the crime
that has taken place is in the category of heinous crime as defined in the JJ Act, 2015.
Second, the child who has allegedly committed the crime is in the age group of 16-18 years.

If the offence is allegedly committed by more than one child, preliminary assessment of each
child will be carried out separately.

2.3 Determining the age of child allegedly in conflict of law- One of the most important
steps for Juvenile Justice Board to proceed with preliminary assessment regarding children
alleged of heinous offences is to determine the age of the child. For this, under section 94(2)



of the JJ Act, the Board shall undertake the process of age determination, by seeking

evidence by obtaining-

i)

iii)

the date of birth certificate from the school, or the matriculation or equivalent
certificate from the concerned examination Board, if available; and in the absence
thereof;

the birth certificate given by a corporation or a municipal authority or a panchayat;

and only in the absence of (i) and (ii) above, age shall be determined by an
ossification test or any other latest medical age determination test conducted on the
orders of the Board. Provided such age determination test conducted on the order of
the Board shall be completed within fifteen days from the date of such order.

2.4 Determinants of a preliminary assessment- The preliminary assessment has to be

carried out in terms of the following four determinants-

a. physical capacity of the child to commit alleged offence- Child’s locomotor

abilities and capacities, particularly with regard to gross motor functions (such
as walking, running, lifting, throwing...such abilities as would be required to
engage in most antisocial activities due to which children come into conflict
with the law). The expert shall not delve into assessing the physical age of the
child as a part of the preliminary assessment. The age determination is
concluded before the initiation of preliminary assessment by the JJIB and
therefore, the experts shall not repeat the process at this stage. The role of the
experts with regard to assessing physical capacity of the child to commit the
alleged offence is only limited to assessing the aspects as have been mentioned
above in light of the physical capacities that may be required to carry out the
offence.

mental capacity of the child to commit alleged offence- Child’s ability to
make social decisions and judgments, for these are the critical executive
functioning abilities that operate in the social context that offense takes place
in. Thus, reporting on the child’s “mental capacity” would draw on all the
variables in the mental health and psychosocial assessment including
substance abuse problems, life skills deficits, neglect or poor supervision by
family or poor role models; experience of abuse and trauma; mental health
disorder or other (neuro) developmental disabilities such as attention deficit
hyperactivity disorder; intellectual disability.

the circumstances in which the child allegedly committed the offence-
Psychosocial vulnerabilities, including life events and mental health problems



that the child is afflicted with, i.e., factors relating to family, school, peer
relationships, trauma and abuse, mental health, and substance use.
Circumstances, therefore, do not refer merely to the immediate circumstances
of the offense itself, i.e., the last event that occurred and led the child into
conflict with the law. In fact, the offense behavior, including its immediate
circumstances, is a (cumulative) consequence of a whole plethora of other
circumstances that have been occurring over relatively long time periods of
the child’s life (perhaps since early childhood). Thus, we take a longitudinal
(versus a cross-sectional) perspective of circumstances of the offense.

d. ability to understand the consequences of the offence- Child’s knowledge
and/or understanding of social consequences (what other people will say or
how they will perceive the behaviour and consequently what opinion society
would form about the childincluding labelling and stigmatization),
interpersonal consequences (how the behaviour might affect personal
relationships in terms of loss of trust, affection and respect of family and
friends) and legal consequences of their actions (knowledge of relevant laws
on sexual abuse/rape/robbery/ dacoity etc. and violation of rules leading to
serious consequences for the child in terms of punishment).

2.5 Sittings for conducting preliminary assessment- The psychologists and other experts
must be given optimal opportunity to interact with the child. It is important that appropriate
time and space is given for building rapport with the child and for carrying out the
assessment by admitting the child through in-patient or out-patient setting as deemed
appropriate. However, in case the expertise is availed from outside District, the child should
be assessed through in-patient facility.

Chapter 3
Role of Juvenile Justice Board (JJB) and Other Experts

3.1 The Juvenile Justice Board (JJB) is solely responsible for ) )
. . . . The Juvenile Justice
conducting preliminary assessment as per section 14 (5) (f) (ii)

and Section 15(1) of the Act. Board shall supply

3.2 In case the Board does not have at least one member who is | 7€ copy of the order

a practicing professional with a degree in child psychology or to the child, child’s
child psychiatry, the Board shall take assistance of psychologists family and the

or psycho-social workers or other experts who have experience ;
counsel.

of working with children in difficult circumstances. In such

cases the Board would record specific reason(s) for the same.



3.3 In cases where the Board needs to consult experts for preliminary assessment, the Board
may take assistance from experts associated with any District Mental Health Programme or
an expert from a Mental Health Institution in the District or outside the District. District
Magistrate (DM) will provide the list of such experts and Institutions.

3.4 Qualification of experts-The psychologists and other experts who are asked to assist JJB
in conducting the Preliminary assessment, shall be possessing qualification as required to be
a Member of the JJB under the JJ Act, 2015, that is as follows-

e apracticing professional with a degree in child psychology or psychiatry.

e No expert shall be included in the process of conducting the preliminary assessment,
if he —

= has any past record of violation of human rights or child rights;

= has been convicted of an offence involving moral turpitude, and such
conviction has not been reversed or has not been granted full pardon in
respect of such offence;

= has been removed or dismissed from service of the Central
Government or a State Government or an undertaking or corporation
owned or controlled by the Central Government or a State
Government;

= has ever indulged in child abuse or employment of child labour or any
other violation of human rights or immoral act.

3.5 Non-availability of experts in the District- In case trained psychologists and experts are
not available within a given District, services of In-Patient Departments may be availed from
other Districts. The State Child Protection Society (SCPS) with help of the Health
Department shall issue a list of Institutes.

3.6 Remuneration to be paid to the Experts- In case the JIB takes the assistance of any
external expert, the remuneration of such expert must be paid by the District Child Protection
Unit (DCPU) as per the standardized rates set by the SCPS.

3.7 Presence of a legal-aid counsel- The child must be provided with a legal-aid counsel
through the District Legal Aid Service Authority, who shall have the responsibility to be
present with the child when the preliminary assessment is taking place. The child may also be
accompanied by the private advocate if available with the child. The Legal Aid counsel/
Private Advocate shall have the responsibility to assist the assist the child as per the J.J. Act
and its Rules.



3.8 Training of the experts whose assistance is sought by the JJB for conducting the
Preliminary assessment- The experts who have the required qualification to assist the JIB in
conducting the preliminary assessment must undergo a training with respect to Section 15 of
the Act and the training must be provided on a regular basis by the National Institute of
Public Cooperation and Child Development or the respective State Child Protection Society.

3.9Role of JJB if the child is also child in need of care and protection- As per Rule 9(3) -
Where the child produced before the Board is covered under section 78 and section 83 of the
Act, including a child who has surrendered, the Board may, after due inquiry and being
satisfied of the circumstances of the child, transfer the child to the Child Welfare Committee
(CWC) as a child in need of care and protection for necessary action, and or pass appropriate
directions for rehabilitation, including orders for safe custody and protection of the child and
transfer to a fit facility recognized for the purpose which shall have the capacity to provide
appropriate protection, and consider transferring the child out of the district or out of the
State to another State for the protection and safety of the child.

Moreover, Rule 10(1)(iii) also mentions that the JJB may refer the child who has been
produced before it to the CWC where it appears to the Board that the child is in need of care
and protection.

Chapter 4
Completion of Preliminary Assessment

4.1 Period of completion of preliminary assessment- Preliminary assessment in case of
heinous offences is to be disposed of by the JIB within a period of three months from the date
of first production of the child before the Board [section 14(3)].

In accordance with the Rule (10A (4) of the JJ Model Rules 2016, the Board after preliminary
assessment, shall assign the reason for the same and the copy of the order shall be provided to
the child forthwith.

4.2 Final Report of preliminary Assessment- It is important to note that the report prepared
by psychologist or psycho-social workers or other experts based on their analysis cannot be
submitted as final Preliminary assessment Report.

4.3 Transfer of Trial-The Board shall pass an order that there is a need for trial of the said
child as an adult, and order transfer of the trial of the case to the Children’s Court having
jurisdiction to try such offences. The copy of the order shall also be provided to the child.
Thereafter, upon receipt of preliminary assessment from the Board the Children’s Court may
decide whether there is need for trial of the child as an adult or as a child and pass appropriate
orders [Rule 13(4) of JJ Model Rules, 2015].



4.4 Other information to be considered while carrying out preliminary assessment-

During the preliminary assessment, the Board and experts shall also analyze and take into

consideration the following-

Social Investigation Report (SIR)- The Board | 4,y confessional statement
directs the Probation Officer, or in case a Probation | from SIR must not be taken
Officer is not available to the Child Welfare Officer into consideration while
conducting preliminary

or a social worker, to undertake a social
assessment.

investigation into the case and submit a social

investigation report, within a period of fifteen days from the date of first production
before the Board [section 8(3)(e)]

Social Background Report- Child Welfare Police Officer of the police station, or the
special juvenile police unit to which such child is brought, shall, as soon as possible
after apprehending the child, inform he probation officer, or if no probation officer is
available, a Child Welfare Officer, for preparation and submission within two weeks
to the Board, a social investigation report containing information regarding the
antecedents and family background of the child and other material circumstances
likely to be of assistance to the Board for making the inquiry [Section 13(1)(ii)]

Individual Care Plan (ICP)- The Board should also consider the Individual Care
Plan (ICP) for the child in conflict with law concerned, prepared by a Probation
Officer or Child Welfare Officer or a recognised voluntary organisation on the basis
of interaction with the child and his family, where possible. Thereafter, at the time of
final orders an amended/updated ICP may be submitted to the Board/Children’s
Court.

Witness report by CWPO- In cases of heinous offences alleged to have been
committed by a child, who has completed the age of sixteen years, the Child Welfare
Police Officer shall produce the statement of witnesses recorded by him and other
documents prepared during the course of investigation within a period of one month
from the date of first production of the child before the Board, a copy of which shall
also be given to the child or parent or guardian of the child [Rule 10(5)].

Interaction with parents/guardians; staff of school or other institution attended by the
child; peer group; neighbours or any other person deemed appropriate for giving
insights regarding the child within the scope of four determinants as given at point 7
above.

4.5 Essential elements of the final report by JJB- The final report prepared by the JIB to
be submitted to the Children’s Court should include-



e JJB’s decision on transfer of trail;
e socio- demographic details of the Child,
e whether the child also qualifies as a child in need of care and protection;

e details of the procedure followed by the JIB, psychologists and other experts (if any)
including the psychological tests administered,

e reason for including or excluding the observations recorded in the SIR, SBR, witness
report;

The final report should not include-

e written/verbal statement of the child or other persons
The final report should not

interviewed; ‘ .
include any kind of
e details of observations made during the assessment; statement or document that
e any kind of statement or document that could be | could be incriminating in
incriminating in nature. nature

4.6 Appeals- Children’s Court shall first decide an appeal filed within thirty days from the
date of such order under sub-section (1) of section 101 of the JJ Act against the order of
the Board declaring the age of the child; and under sub-section (2) of section 101 of the
Act against the finding of the preliminary assessment done by the Board.

The order passed by the Juvenile Justice Board must explicitly mention the right of the
child to file an appeal against the order. Further, the advocate so appointed shall meet and
interact with the child and child’s family immediately and start the preparation of filing
the appeal.
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Annexure I- Suggestive Questions to be included on report

In addition to the above points, following are the suggestive questions that may be covered

in the report that may provide useful insight and guidance as to the manner in which

preliminary assessment may be conducted

1.
1l.
1ii.
1v.
V.
Vi.

Vil.

Viil.

iX.

Xi.

Xil.

whether the child has himself been a victim of any offence in the past;
if yes, what is the nature of offence

whether the child have ever been put to extreme mental trauma;
whom does a child sees as their role models;

what are child’s ambitions in life;

whether the child is associated with any group formed by adults;

whether the child is the control of adults, or group of adults, and if so, the
Board shall consider the aspect whether independent of the influence of the
adults, the child may not have committed the offence;

whether the child suffers from any kind of disability as listed in Rights of
Persons with Disabilities Act, 2016; specify

whether the child is prone to taking drugs or alcohol;

whether the child is under the influence of peer groups or associates with those
who present risk of harm e.g. sexual offenders, drug peddlers etc. or criminals;

whether the child has suicidal tendencies or of harming own self;

whether the child has been recruited or used or forced by any non-State, self-
styled militant group or outfit declared as such by the Central or the State
Government and whether such child was in a position to desist influences and
pressures excreted by such actors in the given circumstances of his or her life
etc.
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Annexure II- Hypothetical Caselets/Examples

NOTE: The examples used here are only for illustrative purposes and do not find any

relation, whatsoever to any real-life incidents/ cases. Moreover, the examples are put for

explaining the concept(s) and shall not be used to make decisions in other similar matters.

Every case is unique and must be dealt with in the light of its unique facts and circumstances.

A 17-year-old boy was accused of repeatedly raping a teen girl after blackmailing her
with a picture of her drinking alcohol in a bar. The boy was produced before the
Juvenile Justice Board and the Board verified his age. It was concluded that he was 17
years old and was alleged to have committed a heinous offence, therefore, the Board
conducted the Preliminary Assessment. During the assessment, the boy was asked
whether he could understand that any girl would undergo an unbearable pain if
someone forced themselves upon her physically. It was assessed whether the boy
could mentally think about the offence as a wrong and whether he possessed the
physical capacity to commit it. One Member of the Board who was a Psycho-social
worker also visited the school and home of the boy to talk to his parents, teachers and
friends. This enabled the Board to assess whether the boy had a developed psyche to
understand the offence which was being committed. It was found out that the boy was
physically capable to commit the offence which came to be known after asking him
how physical relations may be made and what all can be done to enter into a physical
relation with someone. The physical capacity of the boy was also affirmed by the
medical professional’s report which was used by the Board for assistance. The Board
concluded that the boy had the mental capacity to think the nature of offence and how
it was to be committed. The Board found out that the boy was aware that forcing
oneself on someone physically leads to pain which may get unbearable and if
someone is blackmailed, they may do anything to protect themselves, even if it comes
down to bearing the pain. The Board did not ask any personal questions to the boy.
All the assessment was made by making statements in third person, in order to not get
any incriminating responses in the form of a confession from the boy. The Board took
help of a similar story and assessed the 4 elements provided under section 15.
Through questions about the known consequences, and the circumstances under
which the offence was committed, the Board made the decision that the boy could be
tried as an adult.

A 17-year-old boy was in a romantic relationship with his classmate who was of same
age and it was alleged by the parents of the girl that the boy had sexually assaulted
their daughter. The boy was produced before the Board and verification was done
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regarding his age. After it was confirmed that he is above 16 years of age and is
alleged to have committed a heinous offence, it was decided that a Preliminary
Assessment must be conducted. During the assessment, the mental and physical
capacity was assessed. It was concluded by the Board that though the boy had
physical capacity and mental capacity of getting involved in a physical relation, he
lacked the understanding of the consequences related to it. The boy only knew that if
he will get caught with the girl while making physical relations, people will scold him
and the girl. He was aware that the parents of the girl would be upset if they had come
to the knowledge of him having a romantic relationship with their daughter. However,
he was unaware about the nature of offence and the consequences that may entail due
to the offence. The Board also assessed the circumstances under which the offence
took place by talking to the friends of the boy and the girl. It was found out that their
friends were also aware about them being in a relationship and spending private time
together on occasions. Finally, it was decided by the Board that the boy could not be
tried as an adult and it would be appropriate to get the inquiry conducted by the Board
in the matter.

A 17-year-old boy, was brought before the Juvenile Justice Board by the police for a
murdering his step-father. The boy's stepfather was an alcoholic and often beat his
mother. Once, in a fit of rage, the boy threw an iron box at the stepfather and he died.
The boy was produced before the Juvenile Justice Board and the Board verified his
age. It was concluded that he was 17 years old and was alleged to have committed a
heinous offence, therefore, the Board conducted the Preliminary assessment. During
the assessment, the Board took help of a clinical psychologist in assessing the fact
whether the boy had the mental capacity and an understanding about the
consequences which may entail if an iron rod is thrown at a person. It was opined by
the clinical psychologist that the boy had anger issues due to childhood traumas and
could do anything in a fit of rage. It was also understood whether the boy was
aggressive with everyone or only with his step-father and it was found that the anger
issues were a result of the boy not being able to accept the pain which his step-father
was causing to his mother, and at times he would just throw things here and there
after his father would beat up his mother. It was also found that the boy was also
under a shock after knowing that his step-father had died after getting hit by the iron
rod he had thrown. The boy could not understand the consequences of the act
committed by him and therefore, the Board decided that he could not be tried as an
adult and the Board initiated the inquiry in the matter.

A 17-year-old boy was caught by the police for causing grievous hurt with dangerous
weapon to the other gang member. On proper inquiry, it was revealed that the child
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was influenced by the group to leave his house and was being used by the group for
the unlawful activities. He was brainwashed to believe that the acts being done by the
boy were for some lawful purposes. During the Preliminary assessment, the Board
found out that the boy had no mental capacity formulated for committing the offence,
nor did he had any proper knowledge about the consequences of the acts that the gang
was asking him to do. After the Preliminary assessment, it was found out that the boy
could not be tried as an adult and only the Board could conduct an inquiry in the
matter. Moreover, it was found out that though the boy was a child in conflict with
law, he could also be considered as a child in need of care and protection. Therefore,
the Board also passed rehabilitative orders for the boy under Rule 9(3) of the Juvenile
Justice (Care and Protection) Rules, 2016.

A 17-year-old boy was involved in providing maths tuition classes to his neighbour
girl who was 11 years old. He had romantically fallen for her and entered into a
physical relationship with her for which he also used to give her contraceptives. When
it was found out, the boy was produced before the Board and verification was done
regarding his age. After it was confirmed that he was above 16 years of age and was
alleged to have committed a heinous offence as per the POCSO Act, it was decided
that a preliminary assessment must be conducted. During the assessment, it was
concluded that the boy had the physical and mental capacity to commit the alleged
offence. Moreover, it was also found out that the boy was in a position of influence
and had knowledge regarding the consequences that may entail his actions. Therefore,
the JJB decided to transfer the boy to the Children's Court for his trial.

XXXXXXXXXXX
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