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MESSAGE

Freedom,I’say,lisinotlanlabsenceloflrestraints;litlisla.compositelofirestraints./Therelisinol
libertylwithoutlorder. Therelisinolorderiwithout’systematisedrestraint.

-JusticelE.[Barrett’Prettyman,/FormeriU.S.lJudge

There exists a delicate and precarious balance between the need to curb criminal tendencies
in the society and the freedom of the people. Just as menoned in the abovemenloned words, it is
upon the Courts of this nalJon to ensure that the scales remain balanced, and cillzens can enjoy their
liberty.

This reference material “Key issues of Remand and Bail Jurisprudence” is an alJempt to
address the relevant issues that can be found with respect to bail and arrest. | firmly believe that this
book will play its role in helping judicial o[Icers in their quest for knowledge enhancement and will
provide themaid in specific bail related situalJons.

| appreciate this dedicated ellort made by Judicial Academy Jharkhand for pullng together
such a material discussing the key developments in bail jurisprudence over the years and wish for its
grand success.

My best wishes.

Sprened

(S. N. Prasad)






JUDICIAL ACADEMY

BAIL AND REMAND JURISPRUDENCE IN INDIA

“Deprivationlofllibertyleveniforlalsingleldaylisioneldayltoolmany.Welmustialwaysbelmindfullofithel
deeperisystemiclimplicationsloflourldecisions”

The bench of Justice D.Y. Chandrachud and Justice Indira Banerjee notably remarked in the
case of ArnabGoswamilv.StateiofMaharashtraiandOrs., (AIR2021SC1)

IncarceralJon of a person without proof of guilt for an indefinite Ome is anOthelcal to the
concept of liberty and dignity, which is why, "balil, not jail' is the rule. This rule is consistent with the
fundamental principle of criminal jurisprudence, 'Innocent un(l proven guilty'. However, the
reluctance of judges in granIng bail renders this salutary principle a myth. District judges more olJen
than not are disinclined to grant bail in cases involving heinous olJences. This is because they fear
being targeted for granlng bail in serious cases. Thus, as a general mantra, bail is refused in cases
relaling to olences like rape or murder. But not every case is the same. A lot of Omes, informants
exaggerate and innocent individuals are roped in. Every case has to be determined as per its own
circumstances and adopling a general approach is nothing short of meling out injuslce to people.
Moreover, bail is not determined on the merits of the case; if the judge feels the order was incorrect, it
canalways be corrected later.

Further, as per NCRB Report, around three-fourths of prisoners languishing in jail are
undertrials. The pendency of cases and reluctance to grant bail are the biggest reasons behind the
huge number of undertrial prisoners. The majority of these undertrials are those belonging to
underprivileged classes, who are unable to pay bail amount, a situallon which highlights the inherent
social and economic discriminalJon entrenched in the system. This goes against the basic tenets of the
right to equality enshrined in the ConsOtuClon of India. In fact, the former Chief Juslce of India,
Hon'ble Mr. Juslce N. V. Ramanna in one of his addresses called the enlre process of the criminal
jusOce system from hasty indiscriminate arrests to dilJculty in obtaining bail as a punishment in itself.
Itled to unnecessarily prolonged detenCon of undertrials.

The need for change in approach in malUers of bail and remand has been highlighted by the
Hon'ble Supreme Court and Hon'ble High Courts Ome and again. This reference material is a
compilallon of the landmark and recent judgments by the Hon'ble Courts with regard to various
issues involving bail and remand. The purpose of the compilalon is to act as a compendious guide to
the judicial olJcers, prosecutors and members of the bar with regard to the evolulon of bail and
remand jurisprudence in Indiaand its current posillon.

Sudhanshu Kumar Shashi
Director
Judicial Academy Jharkhand
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CONCEPT OF BAIL

“The issue of bail is one of liberty, justice, public safety and burden of the public treasury, all
of which insist that a developed jurisprudence of bail is integral to a socially sensitized

judicial process.”
— Justice V. R. Krishna lyer

In Gudikanti Narasimhulu case, 1978 AIR 429

The concept of bail is a basic part of the Indian criminal jurisprudence and it is well
recognized principle among all the judicial systems of the world. More than four decades ago,
in a celebrated judgment in State of Rajasthan vs. Balchand, MANU/SC/0152/1977: (1977)
4 SCC 308, Justice Krishna lyer pithily reminded us that the basic rule of our criminal justice

system is 'bail, not jail".

Bail is a release of the convicted person to submit a personal bond or assurance to comply
with the conditions imposed by the court and to appear before the court. Just because a person
is accused of a crime, an endless period is not required to hold the individual in custody. The
Hon'ble Supreme Court of India held in Babua Tazmul Hossain vs. State of Orissa, Appeal
(Crl.) 593 of 2002 that pre-trial detention should not be reinstated as a punishment measure.

The accused should also be granted the privilege of bail to better defend his case.

In Black’s Law Dictionary (4™ Edn.), bail has been defined as “a security such as cash or
bond especially security required by a court for the release of a prisoner who must appear at a
future date.” The Law Lexicon defines bail as the security for the appearance of the accused

person on which he is released pending trial or investigation.

Bail in law means the acquisition of the release from prison of a person awaiting trial or
appeal by means of a security deposit to ensure that he is submitted to the legal authority at
the time necessary. Bail is the procurement of release from prison of a person awaiting trial or
an appeal by the deposit of security to ensure his submission at the required time to legal

authority. The monetary value of the security, also known as the bail, or, more accurately, the
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bail bond, is set by the court having jurisdiction over the prisoner. The security may be cash,
the papers giving title to property, or the bond of private persons of means or of a professional
bondsman or bonding company. Failure of the person released on bail to surrender himself at
the appointed time results in forfeiture of the security. Courts have greater discretion to grant

or deny bail in the case of person’s under criminal arrest.

The Criminal Procedure Code, 1973, however, does not define bail, although the terms
bailable offence and non-bailable offence have been defined in Section 2 (a) Cr.P.C. Further,
Sections 436 to 450 set out the provisions for the grant of bail and bonds in criminal cases.
The amount of security that is to be paid by the accused to secure his release has not been
mentioned in the Cr.P.C. Thus, it is the discretion of the court to put a monetary cap on the
bond.

In 2011, the Hon'ble Apex Court in Sanjay Chandra vs. CBI, (2012) 1 SCC 40, also opined
that:

“The grant or refusal to grant bail lies within the discretion of the Court. The
grant or denial is regulated, to a large extent, by the facts and circumstances of
each particular case. But at the same time, right to bail is not to be denied
merely because of the sentiments of the community against the accused. The
primary purposes of bail in a criminal case are to relieve the accused of
imprisonment, to relieve the State of the burden of keeping him, pending the
trial, and at the same time, to keep the accused constructively in the custody of
the Court, whether before or after conviction, to assure that he will submit to
the jurisdiction of the Court and be in attendance thereon whenever his

presence is required”.

Bail is a post arrest remedy aimed at the release of the arrested suspect till the date of his trial.
Bail ensures the traditional right to freedom before the guilt is proved. Based on the common
law principle of presumption of innocence, bail is allowed to prevent confinement of innocent
persons which would otherwise result into a pre-trial punishment. The principle of bail
involves balancing of the two opposite aspects, one of which involves the individual freedom
of the accused whereas the other one is the general public’s concern regarding safety and
security from anti-social elements. Thus, focus of the courts should be to bring a balance

between these two conflicting interests of the accused and society.
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ORIGIN OF BAIL

The term Bail is extracted from the old French verb baillier which basically means to give or
deliver. In Latin, the word bajulare means bearing a burden. The presence of this system can
be traced back in the period of approximately 377 B.C when Plato tried to create a bond for
the release of Socrates. However, the modern system of bail developed from laws originating

in the medieval period in England.

History of bail in India may be traced back to ancient Hindu jurisprudence which required an
expedient disposal of disputes by the functionaries responsible for administration of justice.
Kautilya’s Arthashastra also mentioned that avoiding pre-trial detention was ideal.

Probably the first recorded instance of bail in India is the 17" Century travelogue of Italian
traveller ‘Manucci’ who himself was restored to his freedom by bail from imprisonment for a
false charge of theft. He was granted bail by the then ruler of Punjab and the Kotwal released

him only after he furnished a surety.

During British Raj the gradual control of East Indian Company over the Nizamat Adalats and
Faujdari Courts paved the way for implementation of English criminal law in the Indian
judicial system. The criminal courts used two forms of bail known as ‘Zamanat’ and
‘Muchalka’ which was practised till the time statutory law was introduced by British in 19"
century. The judicial release on surety was termed as ‘Zamanat’ whereas an obligatory, penal

bond procured mandatorily was termed ‘Muchalka’.

ORIGIN OF BAIL IN COMMON LAW:

We may trace the history of bail in common law starting from the second half of the seventh
century when Anglo-Saxon Kings who sought to bring order and consistency to dispute
resolution by creating a basic court system in which an aggrieved man could initiate a
complaint and the accused was required to give borb (surety) and make any retribution
prescribed by the judicial officer. Borb was designed to ensure that the accused appeared

before a judicial officer to participate in the judicial process.
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If the accused fled, he was presumed guilty and the surety was expected to pay compensation

as applicable, on behalf of the person for whom borb was pledged.

In the early ninth century the Anglo-Saxon surety system permitted family, friends, and
acquaintances to act as borb. Moreover, property could be pledged in satisfaction of surety.
But in case the accused had neither property nor other forms of borb, the law of England
permitted that he be held in custody until judgment. By the mid-ninth century every person
in England was required to have a borb. Importantly, the value of the borb pledged in the
Anglo-Saxon surety system was equal to the amount of the compensation to be paid as a

penalty upon conviction.

In the mid-to-late 12" century, crimes were no longer considered to be private matters, but
instead were viewed as offenses against the Crown. As a result of this shift, the law of the
land began to be harmonized into a “common law”: one law that applied consistently

throughout the King’s lands.

In the Magna Carta of 1215, the first step was taken in granting rights to citizens. It said that

no man could be taken or imprisoned without being judged by his peers or the law of the land.

These changes in the criminal process necessitated modifications to the system of pre-trial
surety that worked well with the borb system. Under the Anglo-Saxon borb system, as long as
offenses were punishable through one or more types of compensation, all transgressors were
“bailable”. But eventually with the introduction of harsher penalties, the accused of homicide
lost the right to bail because the offense became punishable by death. The tremendous
discretion was given in the hands of local law enforcement officials which not only led to
widespread corruption concerning bail but also resulted in the most minor of offenses being

non-bailable.

In 1275, the Statute of Westminster divided crimes into bailable and non-bailable. It defined
bailable and non-bailable offenses in a manner that lasted until 1826. It also determined which

judges and officials could make decisions on bail.

In 1679, the Habeas Corpus Act gave the right to the defendant the right to be told of the
charges against him and whether the charges against him were bailable or not. Habeas Corpus
Act 1679 provided facilities to a prisoner to obtain either speedy trial or release in bail. This

Act was introduced to stop excessively long delays between custody and bail hearings.
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In 1689 came the English Bill of Rights, which introduced a principle of proportionality to
bail by stating that excessive bail ought not to be required. Lastly, the Bail Act 1976 came
into force. It sets out the current and the basic legal position of bail prevailing in England.

British institution of bail was statutorily transposed into Indian legal system by the passing of
Code of Criminal Procedure in 1861, followed by its re-enactment in 1872 and 1898
respectively. But prior to the England’s Bail Act, 1976, India repealed the previous enactment
of 1898 and brought its new Criminal Procedure Code, 1973 in which the provision of bail

has been enacted in detail.
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EVOLUTION OF STATUTORY BAIL IN INDIA

This is a right to bail that accrues when the police fail to complete investigation within a
specified period in respect of a person in judicial custody. Thus, accused parties can avail the
option of statutory bail which is also known as default bail only if the investigating agency
does not finish its investigation within the allotted time frame. The maximum period allotted
to investigators is 60 or 90 days under Section 167(2) of the Criminal Procedure Code
depending on how severe the offense was. However, this bail cannot be granted automatically
as held in the case of Hitendra Vishnu Thakur vs. State of Maharashtra, (1994) 4 SCC 602,
an accused is required to make an application if he wishes to be released on bail on account
of the ‘default’ of the investigating/prosecuting agency and such bail shall be dealt under
Chapter XXXIII of the Criminal Procedure Code. Notably, the bail’s ‘default’ aspect results
from the fact that the application has nothing to do with the case’s merits and is just intended
to keep the accused out of jail. The provision of default bail keeps a check and maintains a
balance between the arbitrary exercise of power by the police and the right of an accused

person.

To trace the history of the provision of default bail as it is today, and the reasons which led
the legislature to incorporate the existing provisions in the new statute it is important to
analyse what was the provision in the old Criminal Procedure Code of 1898. Under Section
167 of the Code of Criminal Procedure, 1898, which was the Act that governed criminal
procedure before the enactment of Code of Criminal Procedure presently in force, an accused,
either under judicial or police custody, could be remanded only for a maximum period of 15

days.

Further, under the Code of Criminal Procedure, 1898, a person arrested without warrant could
not be detained by a police officer for a period exceeding 24 hours as per Section 61 of the
Old Code. Section 167(1) of the Old Code required the police officer to forward the accused
to the nearest Magistrate if the investigation could not be completed within a period of 24
hours as fixed by Section 61 and if there were grounds for believing that the accusation or

information were well grounded.

Section 167(2) of the Old Code provided: “The Magistrate to whom an accused person is

forwarded under this section may, whether he has or has not jurisdiction to try the case, from
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time to time authorize the detention of the accused in such custody as such Magistrate thinks
fit, for a term not exceeding 15 days in a whole. If he has not jurisdiction to try the case or
commit it for trial, and considers further detention unnecessary, he may order the accused to

be forwarded to a Magistrate having such jurisdiction.”

Thus, the legislative expectation was that the investigation would ordinarily be completed
within twenty-four hours. The said legislative expectation continues even today. Moreover,
Section 167 of the 1898 Code was premised on the conclusion of investigations within 24
hours or within 15 days on the outside, regardless of the nature of the offence or the

punishment.

This period of 15 days, however, often was inadequate to conclude investigations, especially
in complicated cases which required a longer and deeper investigation. This lack of time, led
to a widespread practice wherein investigating officers would file preliminary chargesheets
after the expiry of the remand period, and subsequently request the magistrate to postpone the
commencement of trial and remand the accused under Section 344 of the 1898 Code for a
further time. Till the final chargesheet was filed, under Section 344 of the 1898 Code the
Magistrate could postpone the commencement of any enquiry or trial for any reasonable

cause.

The explanation to said Section 344 of the Old Code reads as follows —

“If sufficient evidence has been obtained to raise a suspicion that the accused may have
committed an offence, and it appears likely that further evidence may be obtained by a

remand, this is a reasonable cause for a remand.”

This practice of filing “preliminary chargesheets” was first pointed out by the Law

Commission of India in its Report No. 14 on Reforms of the Judicial Administration, wherein

it was stated that in many cases, the accused persons, without the filing of any detailed reports
before the courts by the investigating authority, were languishing in jail for a prolonged
period of time. It recommended that there existed an urgent need for a provision that provided
for an appropriate time frame for the completion of an investigation while also safeguarding

the personal liberty of the accused.
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These recommendations made by the abovementioned law commission report were again

emphasized by the Law Commission in its Report No. 41, wherein it was explicitly stated that

there was an urgent need to protect the civil liberties of accused persons against the misuse of
Section 344 of the 1898 Code. The 41st Law Commission report stated: The use of Section
344 for a remand beyond the statutory period fixed under Section 167 can lead to serious
abuse, as an arrested person can in this manner be kept in custody indefinitely while the
investigation can go on in a leisurely manner. It is, therefore, desirable, as was observed in
the 14"Report that some time limit should be placed on the power of the police to obtain a
remand, while the investigation is still going on and if the present time limit of 15 days is too
short, it would be better to fix a longer period rather than countenance a practice which
violates the spirit of the legal safe-guard. Like the earlier Law Commission, we feel that 15
days is perhaps too short and we propose therefore to follow the recommendation in the 14"
Report that the maximum period under Section 167 should be fixed at 60 days.

The Joint Select Committee, therefore, decided that the maximum period within which the
investigation needed to be completed must be provided in the statute and a right should be
given to the accused for being released on bail if investigation is not completed within the
prescribed period and while retaining sub-section (2) of Section 167 in the same language,
the proviso prescribing the outer limit within which the investigation must be completed and
on failure thereupon was introduced along with conferring a right upon the accused to be
released on bail, which shall be deemed to be one under the provisions of Chapter XXXIII of
the Code.

Hence, on the recommendation made by the Law Commission through the aforesaid reports
recommending to curtail the abuse of such power as was being exercised under the 1898 Act,
Section 167(2) as it exists today in the statute was incorporated in the Code of Criminal
Procedure, 1973, which provides for a longer period of maximum remand, but also guarantees
default bail, to ensure that accused persons are bereft of arbitrary detention thereby beautifully

balancing the conflicting interest of the accused and the society.
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EVOLUTION OF ANTICIPATORY BAIL IN INDIA

Clause 39 of the Magna Carta is considered to be the origin of the modern concept of bail,
which states that: “No free man shall be seized or imprisoned, or stripped of his rights or
possessions, or restricted or exiled, or otherwise deprived of his status, nor shall we proceed
with force against him or send others to do so, except by the lawful judgment of his equals or

by the law of his equals.”

The ‘Bail’ provision, especially anticipatory bail, is based on the legal principle of
“presumption of innocence” i.e. every person accused of any crime is considered innocent
until proven guilty. This is a fundamental principle mentioned in the Universal Declaration of
Human Rights (to which India is a signatory) under Article 11.

The Code of Criminal Procedure, 1898 did not contain any provision regarding pre-arrest bail.
There was confusion and conflict of opinion prevailing among the various courts on the
question whether they had any statutory power to grant pre-arrest bail to an applicant, but the
majority of them realized that they do not possess any such inherent power, for eg., in the case
of State of M.P. vs. Narayana Prasad Jaiswal, AIR 1963 M.P. 26, the High Court of Madhya
Pradesh was of the view that it is inappropriate to grant bail to a person who is already a
freeman and said that exercising such a power would be a deviation for the court. The Court
stated that following such a practice would amount to influencing the matters that are within
the territory of the Police. Moreover, it was observed that mere registration of a case or
anticipation is not sufficient to file a bail application before the court. Whereas in the case of
Amir Chand vs. Crown, AIR 1950 E.P. 53, the Full Bench of East Punjab High Court held
that, when an arrest warrant has been issued against a person, but he is yet to be taken into the
custody then bail may be allowed if applicant appears or surrenders before the court. Thus,
the East Punjab High Court was in favour of granting pre-arrest bail even though there was no
express statutory provision for the same and the Madhya Pradesh High Court refused to grant
it. The absence of statutory provision related to pre-arrest bail was creating perplexity thereby

resulting into conflicting decisions.

The first use of the term ‘Anticipatory Bail’ can be found in the 41st Report of the Law
Commission, 1969 wherein a comprehensive report for the revision of Code of Criminal
Procedure was submitted by 41% Law Commission which was headed by Dr. Justice V.S.

Malimath. The Commission felt the need to provide a provision to protect an accused or any
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person who apprehends or assumes that he can be arrested for any non-bailable offence. The
Law Commission recommended conferring this power only to the High Court and Court of
Session and it also stated that such order would come into force at the time of arrest or
subsequently. The Commission observed its inability to exhaustively lay down the conditions
under which anticipatory bail could be granted and left it to the discretion of the court.

The report stated that “The necessity for granting anticipatory bail arises mainly because
sometimes influential persons try to implicate their rivals in false cases for the purpose of
disgracing them or for other purposes by getting them detained in jail. Apart from false cases,
where there are reasonable grounds for holding that a person accused of an offence is not
likely to abscond, or otherwise misuse his liberty while on bail, there seems no justification to
require him to first to submit to custody, remain in prison for some days and then apply for
bail.”

The Central Government accepted the recommendations of the 41 Law Commission and
introduced Clause 447 in the Draft Bill of the Code of Criminal Procedure 1970 with the
intent of conferring authority on the High Court and Court of Session to grant anticipatory

bail or the pre-arrest bail.

Subsequently in 48" Law Commission Report (July, 1972) it was further observed that a
provision for grant of anticipatory bail introduced by the Bill was in line with the suggestions
made by the 41st Law Commission. While agreeing with the provision, the Commission
observed that such a power was required to be exercised in exceptional cases alone. It further
stated that in order to prevent the misuse of the provision by dishonest petitioners, the final
order granting anticipatory bail ought to be made only after giving notice to the Public

Prosecutor and the initial order ought to be a temporary one.

The report said: “The Bill introduces a provision for the grant of anticipatory bail. This is
substantially in accordance with the recommendation made by the previous Commission. We
agree that this would be a useful addition, though we must add that it is in very exceptional
cases that such a power should be exercised. We are further of the view that in order to ensure
that the provision is not put to abuse at the instance of unscrupulous petitioners, the final
order should be made only after notice to the Public Prosecutor. The initial order should only
be an interim one. Further, the relevant section should make it clear that the direction can be
issued only for reasons to be recorded, and if the court is satisfied that such a direction is

necessary in the interests of justice. It will also be convenient to provide that notice of the
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interim order as well as of the final orders will be given to the Superintendent of Police
forthwith”.

Considering these reports and the serious need of the hour, Parliament added a provision for
pre-arrest bail under Section 438 to the Act of 1973, with heading “Direction for grant of the
bail to person apprehending arrest” without mentioning the term ‘anticipatory bail’. Hence,
with some modifications, Clause 447 of the Draft Bill Code of 1970 finally became Section 438 of the

Cr.P.C 1973 which is the current statutory provision governing the pre-arrest bail cases in India.
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BAIL: TRENDS IN DISTRICT COURTS AND HIGHER COURTS

“We must in particular also emphasise the role of the district judiciary, which provides the
first point of interface to the citizen. Our district judiciary is wrongly referred to as the
‘subordinate judiciary’. It may be subordinate in hierarchy but it is not subordinate in terms

of its importance in the lives of citizens or in terms of the duty to render justice to them.”

- Justice Dr. D.Y. Chandrachud

In Arnab Manoranjan Goswami case, AIR 2021 SC 1

Substantial differences are found in the judgments regarding the bail of the trial court and the
High Courts. In most of the cases it has been observed that in cases where the trial court
rejects the bail plea, bail is accepted by the High Court. The trial court dismisses the bail
petition like other petitions without mentioning any judicial view. Each case of a crime is of a
different kind, but the order of dismissal of the bail petition is almost of the same kind which
is written mechanically that the offense is of serious condition, so it would not be appropriate
to grant bail. Thus, by writing, the trial court dismisses the bail plea even in cases in which
the offense is not initially constituted and the accused cannot be sentenced even if the

documents presented by the police are accepted.

On the other hand, the High Court and the Supreme Court adopt humane behaviour towards
bail and decide on bail according to the circumstances. In spite of the legal view of the High
Court and the Supreme Court being conveyed to the trial court, the learned judicial officer
writes the circumstances of the case differently and dismisses the bail application
mechanically. But when the matter reaches the High Court, it writes in the bail order without
reacting to it that in our opinion it seems appropriate to grant bail. This makes the case
entirely of judicial discretion. Thus, despite having constitutional rights, the accused has to
wait for 90 days to present the charge sheet for hearing the bail petition, then is forced to wait

for one to two months for hearing in the High Court.

In its 154th report, the Law Commission of India reviewed the arrest method and supported
the conclusion drawn in the third report of the National Police Commission that the majority
of the arrests were related to large small prosecutions and, therefore, should not be considered

necessary in terms of crime prevention. Based on the conclusion that more than 60 percent of
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arrests were unnecessary and 42.3 percent of prison expenses are due to such arrests, the
National Police Commission recommended that arrests be justified during the investigation of
a cognizable offense if:

e The case should be about serious crime like murder, robbery, robbery, rape etc. and
arrest of the accused and blocking his transmission is necessary to instill confidence in
the victims of terrorism.

e There is a possibility of the accused absconding and impeding the process of law.

e The accused behaves furiously and is likely to commit further offenses until his
transmission is brought under restriction.

e The accused is habitually criminal and is likely to commit similar offenses until he is
kept in custody:.

The Supreme Court of India opined in Jogindar vs. Uttar Pradesh State, AIR 1994 SC 1349,
that the power of arrest should not be exercised in a moral manner. The Supreme Court also
determined that no arrest should be made without a reasonable belief in the goodwill of the
complainant and without investigating the need for arrest. The guiding principles laid down in
the Joginder Kumar case got legal shape by the Act of Criminal Procedure Code
(Amendment) Act, 2008 (5 of 2009). Section 41 of the Code of Criminal Procedure, 1973 was
amended to limit the power of arrest for cognizable offenses for which the punishment is
seven years or less. The amendment further prescribes that the police officer shall record his
reasons for making the arrest or not. Thereafter, the method of arrest without a warrant must
be based on compatibility ‘probabilistic. It depends on the facts and circumstances within the

officer's knowledge and information that should be reasonable and reliable.

Life and liberty have been given the highest position in the Indian Constitution. There has
always been a conflict between Article 21 of the Indian Constitution and the bail provisions of
Criminal Procedure Code Sections 437, 438, 439. In criminal cases, bail is the rule and
judicial custody is the exception. The different judicial approach of the country's top courts
and the trial court has made the law of bail disputed. The difference between the
constitutional provision and the law of bail is clearly visible in the order related to the bail of
the trial court and the Supreme Court. The Supreme Court says that there is no such offense in
the Criminal Law wherein bail cannot be granted but the status of the trial court has been
established by a court which can sentence but cannot grant bail. The trial judge asks his

lawyer why the court sentencing cannot grant bail. Seeing the condition of women prisoners
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under consideration in the district jail, this question seems troubling. Why do the trial courts
conduct the opposite in cases where the Supreme Court and the High Court can grant bail? In
both the cases of women and men, the trial court mechanically rejects the bail application.
The matter becomes a matter of debate when the High Court of India rejects the bail
application of the MLA, MP and Minister for bail. The supremacy of constitutional law and

the order of mechanically rejected bail come into the question.

If detailed study and research is done on the bail law of the Supreme Court, High Court and
Trial Court, then the judicial approach is different at every level. Both the Supreme Court and
the High Court pass an order of bail interpreting Article 21 of the Constitution, while the trial
court continues to dismiss the mechanized deposition petition repeating the circumstances of
the case and the seriousness of the offense. The role of the trial court appears to be to dismiss
the bail plea when she dismisses the women's bail petition like other petitions without
mentioning any judicial view. Every case of crime is of a different kind, but the order of
dismissal of the bail petition is almost the same, which is written mechanically. Since the
offense is of serious condition, granting of bail does not seem appropriate, the writ court
dismisses the bail petition even in cases where the offense is not initially constituted and in
case of acceptance of documents submitted by the police. Even the accused cannot be
sentenced. The Supreme Court's legal approach does not follow the trial court in bail related

Cases.

Despite being informed of the High Court's legal approach to the trial court, the learned
judicial officer writes the circumstances of the case differently, dismissing the bail application
mechanically. But when the matter reaches the High Court, without reacting to it, it writes in
the bail order that in our opinion it seems reasonable to grant bail. This makes the case
entirely of judicial discretion. The common man pays for the difference in judicial discretion.
In a case contemplated by a Magistrate Court, the accused has to seek asylum from the High
Court for bail and stay in jail for three to four months in judicial custody. Despite having the
constitutional right, the accused has to wait for 90 days to present the charge sheet for hearing
the bail plea, then is forced to wait for one to two months for hearing in the High Court. The
number of bail petitions pending in the High Court indicates the dreaded situation. There is a
huge difference between the daily rate of appearance of bail petitions and the rate of redress in
the High Court. It has now been established that the trial court rejects the bail plea and the

High Court accepts most of the bail pleas on the basis of merit defect in which the arguing
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role of the lawyer is secondary. This situation gives big business opportunity to the lawyers

practicing in the High Court.

CRITICISM OF BAIL BASED ON MONEY:

One of the criticisms frequently raised on the bail system is that it is based on money because
even after various reforms in the penal law, it is the surety that discriminates against poor
people. Financially sound individuals can easily succeed in purchasing their freedom while
poor people suffering from financial bail system stay in prison because they cannot get
money. In fact, the ability to pay is the only factor in deciding who is freed and who is in
prison. The natural impropriety of this method raises the question whether such a method is
actually practical. The judgment of the Supreme Court in the case of Rudal Shah vs. State of
Bihar, AIR 1983 SC 1086, is an eye-opening incident of the worst example of state executive
inaction regarding the status of poor people. He was released from prison after 14 years, i.e.
on 16 October 1982, despite being acquitted of all charges by the competent penal court on 3
June 1968.

RECOMMENDATIONS:

The Personal liberty is of utmost importance in our constitutional system recognized under
Article 21. Deprivation of personal liberty must be founded on the most serious
considerations relevant to welfare objectives of the society as specified in the Constitution.
Even though the law of the land and Hon'ble Higher courts in various cases have tried to
intervene and also have laid down certain guidelines to be followed but unfortunately nothing
has been done about it. There is also a strong need felt for a complete review of the bail
system keeping in mind the socio-economic condition of the majority of our population.
While granting bail the court must also look at the socio- economic plight of the accused and
must also have a compassionate attitude towards them. A proper scrutiny may be done to
determine whether the accused has his roots in the community which would deter him from

fleeing from the court.
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The 268" report of the Law Commission of India clearly states that, if our criminal justice
system wants to gain some credibility with fair and equal rules and laws, then some effective
steps have to be taken about how an arrested person was treated. The Commission confirms
what we know there is favour with the rich and famous and the poor are persecuted. It is clear
from looking at the legal provisions related to bail and various cases that the approach of the
courts on bail depends on the facts and circumstances of the case. Sixty Seven percent of the
prison population is awaiting trial in India. The inconsistency in the bail system is one of the
reasons for the overcrowding of imprisons across the country and the challenges facing the
prison administration and the state. It has become a standard that the powerful, the rich and
the influential get bail promptly and easily while the poor people remain in prison. It is an evil
of the bail system that either the poor people are behind the brokers or professional giants to
provide bail or pay pre-trial detention. It is also clear that the opinion of the trial court differs
from the High Court in the case of bail. Often the trial court's tendency appears to be to deny
bail. As a result, the accused has to knock the doors of the High Court and the Supreme Court
for bail. Today, the prisons are full of under trials due to improper treatment of bail. The
difference between the constitutional provision and the law of bail is clearly visible in the bail
order of the trial court and the Supreme Court. The Supreme Court states that there is no
offense in the Criminal Law wherein bail cannot be granted, but the status of the trial court
has been established by a court which can sentence but cannot grant bail. In those cases in
which the Supreme Court and the High Court can grant bail, in those cases, the trial court
conducts the exact opposite. If a detailed study and research is done on the law of bail of the
Supreme Court, High Court and the Court of Judgment, then the judicial approach appears

different at every level.

It is also to be said that bail is a law and detention is an exception, but the Hon'ble Court
dealing with bail applications must maintain a check balance between the offender's
individual constitutional rights with the interest of society, bearing in mind that neither the
accused right to properly defend his case nor the right of prosecution to present his case
should suffer from each other's hands. All the institutions for reform have stated in
unambiguous terms that the bail process in the country is a victim of arbitrariness and unjust,
which needs change. Despite this, no major changes were seen, except for some minor
refuges in the law of anticipatory bail. This situation is in spite of the general consensus that if
India wants to claim before the world that it is not inferior to other Western countries in the

protection of human rights, it is very important to make major changes.
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Bail is an essential part of criminal justice system and recognition of this is beneficiary for
accused, administration and the court. By giving bail we will auspices the basic spirit of the
Indian constitution and the rights of the people.
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KEY ISSUES OF BAIL JURISPRUDENCE

1. JURISPRUDENCE OF ANTICIPATORY BAIL:

The jurisprudence of anticipatory bail was widely discussed in the case of Siddharam
Satlingappa Mhetre vs. State of Maharashtra and Ors., MANU/SC/1021/2010

121. No inflexible guidelines or straitjacket formula can be provided for grant
or refusal of anticipatory bail. We are clearly of the view that no attempt
should be made to provide rigid and inflexible guidelines in this respect
because all circumstances and situations of future cannot be clearly visualized
for the grant or refusal of anticipatory bail. In consonance with the legislative
intention the grant or refusal of anticipatory bail should necessarily depend on
facts and circumstances of each case. As aptly observed in the Constitution
Bench decision in Sibbia's case (supra) that the High Court or the Court of
Sessions to exercise their jurisdiction under Section 438 Code of Criminal
Procedure by a wise and careful use of their discretion which by their long
training and experience they are ideally suited to do. In any event, this is the

legislative mandate which we are bound to respect and honour.

The Apex Court further observed that following factors and parameters can be taken into

consideration while dealing with the anticipatory bail: (Para 122)

i The nature and gravity of the accusation and the exact role of the
accused must be properly comprehended before arrest is made;

ii. The antecedents of the applicant including the fact as to whether
the accused has previously undergone imprisonment on
conviction by a Court in respect of any cognizable offence;

iii. The possibility of the applicant to flee from justice;

iv. The possibility of the accused's likelihood to repeat similar or the
other offences.

V. Where the accusations have been made only with the object of
injuring or humiliating the applicant by arresting him or her.

Vi. Impact of grant of anticipatory bail particularly in cases of large

magnitude affecting a very large number of people.
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vii.  The courts must evaluate the entire available material against the
accused very carefully. The court must also clearly comprehend
the exact role of the accused in the case. The cases in which
accused is implicated with the help of Sections 34 and 149 of the
Indian Penal Code, the court should consider with even greater
care and caution because over implication in the cases is a matter
of common knowledge and concern;

viii. ~ While considering the prayer for grant of anticipatory bail, a
balance has to be struck between two factors namely, no prejudice
should be caused to the free, fair and full investigation and there
should be prevention of harassment, humiliation and unjustified
detention of the accused;

IX. The court to consider reasonable apprehension of tampering of
the witness or apprehension of threat to the complainant;

X. Frivolity in prosecution should always be considered and it is
only the element of genuineness that shall have to be considered
in the matter of grant of bail and in the event of there being some
doubt as to the genuineness of the prosecution, in the normal

course of events, the accused is entitled to an order of bail.

2. PRINCIPLES TO BE BORNE IN MIND WHILE GRANTING ANTICIPATORY BAIL:

The Apex Court in the case of Gurbaksh Singh Sibbia and Ors. vs. State of Punjab,
MANU/SC/0215/1980, laid down the following principles with regard to anticipatory bail:

a)

Section 438(1) is to be interpreted in light of Article 21 of the Constitution of
India.

Filing of FIR is not a condition precedent to exercise of power under Section 438.
Order under Section 438 would not affect the right of police to conduct
investigation.

Conditions mentioned in Section 437 cannot be read into Section 438.

Although the power to release on anticipatory bail can be described as of an

"extraordinary" character this would "not justify the conclusion that the power
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must be exercised in exceptional cases only." Powers are discretionary to be
exercised in light of the circumstances of each case.

f)  Initial order can be passed without notice to the Public Prosecutor. Thereafter,
notice must be issued forthwith and question ought to be re-examined after
hearing. Such ad interim order must conform to requirements of the section and

suitable conditions should be imposed on the applicant.

3. “BAIL, NOT JAIL” 1S THE BASIC RULE:

State of Rajasthan, Jaipur vs. Balchand, MANU/SC/0152/1977

2. The basic rule may perhaps be tersely put as bail, not jail, except where
there are circumstances suggestive of fleeing from justice or thwarting the
course of justice or creating other troubles in the shape of repeating offences
or intimidating witnesses and the like, by the petitioner who seeks enlargement

on bail from the court. We do not intend to be exhaustive but only illustrative.

Arnab Manoranjan Goswami vs. The State of Maharashtra and Ors.,
MANU/SC/0902/2020 -

63. ...High Courts get burdened when courts of first instance decline to grant
anticipatory bail or bail in deserving cases. This continues in the Supreme
Court as well, when High Courts do not grant bail or anticipatory bail in cases
falling within the parameters of the law. The consequences for those who suffer
incarceration are serious. Common citizens without the means or resources to
move the High Courts or this Court languish as undertrials. Courts must be
alive to the situation as it prevails on the ground - in the jails and police
stations where human dignity has no protector. As judges, we would do well to
remind ourselves that it is through the instrumentality of bail that our criminal
justice system's primordial interest in preserving the presumption of innocence
finds its most eloquent expression. The remedy of bail is the "solemn
expression of the humaneness of the justice system”. Tasked as we are with the
primary responsibility of preserving the liberty of all citizens, we cannot

countenance an approach that has the consequence of applying this basic Rule
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in an inverted form. We have given expression to our anguish in a case where a
citizen has approached this Court. We have done so in order to reiterate
principles which must govern countless other faces whose voices should not go

unheard.

4. BAIL AND LIBERTY:

Neeru Yadav vs. State of U.P. and Ors., MANU/SC/1086/2015 —

13. We will be failing in our duty if we do not take note of the concept of liberty
and its curtailment by law. It is an established fact that a crime though
committed against an individual, in all cases it does not retain an individual
character. It, on occasions and in certain offences, accentuates and causes
harm to the society. The victim may be an individual, but in the ultimate
eventuate, it is the society which is the victim. A crime, as is understood,
creates a dent in the law and order situation. In a civilised society, a crime
disturbs orderliness. It affects the peaceful life of the society. An individual can
enjoy his liberty which is definitely of paramount value but he cannot be a law
unto himself. He cannot cause harm to others. He cannot be a nuisance to the
collective. He cannot be a terror to the society; and that is why Edmund Burke,
the great English thinker, almost two centuries and a decade back eloquently

spoke thus:

Men are qualified for civil liberty, in exact proportion to their disposition to
put moral chains upon their own appetites; in proportion as their love to
justice is above their rapacity; in proportion as their soundness and sobriety of
understanding is above their vanity and presumption; in proportion as they are
more disposed to listen to the counsel of the wise and good, in preference to the
flattery of knaves. Society cannot exist unless a controlling power upon will
and appetite be placed somewhere and the less of it there is within, the more
there must be without. It is ordained in the eternal constitution of things that

men of intemperate minds cannot be free. Their passions forge their fetters.
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Arnab Manoranjan Goswami vs. The State of Maharashtra and Ors. (27.11.2020 - SC):
MANU/SC/0902/2020 —

60. The writ of liberty runs through the fabric of the Constitution. The need to
ensure the fair investigation of crime is undoubtedly important in itself,
because it protects at one level the rights of the victim and, at a more
fundamental level, the societal interest in ensuring that crime is investigated
and dealt with in accordance with law. On the other hand, the misuse of the
criminal law is a matter of which the High Court and the lower Courts in this
country must be alive........

...Equally it is the duty of courts across the spectrum - the district judiciary,
the High Courts and the Supreme Court - to ensure that the criminal law does
not become a weapon for the selective harassment of citizens. Courts should be
alive to both ends of the spectrum - the need to ensure the proper enforcement
of criminal law on the one hand and the need, on the other, of ensuring that the
law does not become a ruse for targeted harassment. Liberty across human
eras is as tenuous as tenuous can be. Liberty survives by the vigilance of her
citizens, on the cacophony of the media and in the dusty corridors of courts
alive to the Rule of (and not by) law. Yet, much too often, liberty is a casualty

when one of these components is found wanting.

5. CONSIDERATIONS TO BE KEPT IN MIND WHILE GRANTING BAIL:

Ram Govind Upadhyay vs. Sudarshan Singh and Ors., MANU/SC/0203/2002—

3. ...The nature of the offence is one of the basic consideration for the grant of
bail - more heinous is a crime, the greater is the chance of rejection of the bail,

though, however, dependent on the factual matrix of the matter.

4. Apart from the above, certain other which may be attributed to be relevant
considerations may also be noticed at this juncture though however, the same
are only illustrative and nor exhaustive neither there can be any. The

considerations being:
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(@) While granting bail the Court has to keep in mind not only the nature
of the accusations, but the severity of the punishment, if the accusation
entails a conviction and the nature of evidence in support of the
accusations.

(b) Reasonable apprehensions of the witnesses being tampered with or the
apprehension of there being a threat for the complainant should also
weigh with the Court in the matter of grant of bail.

(c) While it is not accepted to have the entire evidence establishing the
guilt of the accused beyond reasonable doubt but there ought always
to be a prima facie satisfaction of the Court in support of the charge.

(d) Frivolity in prosecution should always be considered and it is only the
element of genuineness that shall have to be considered in the matter
of grant of bail and in the event of there being some doubt as to the
genuineness of the prosecution, in the normal course of events, the

accused is entitled to an order of bail.

6. SEVEN DIRECTIONS TO AVOID DELAY IN RELEASE OF PRISONERS AFTER

GETTING BAIL:

In Re Policy Strategy for Grant of Bail SMW, 2023 (2) KLT 97 -

With a view to ameliorate the problems a number of directions are sought. We
have examined the directions which we reproduce hereinafter with certain

modifications:

1) The Court which grants bail to an under trial prisoner/convict would be
required to send a soft copy of the bail order by e-mail to the prisoner
through the Jail Superintendent on the same day or the next day. The Jail
Superintendent would be required to enter the date of grant of bail in the
e-prisons software [or any other software which is being used by the

Prison Department].

2) If the accused is not released within a period of 7 days from the date of

grant of bail, it would be the duty of the Superintendent of Jail to inform
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the Secretary, DLSA who may depute para legal volunteer or jail visiting
advocate to interact with the prisoner and assist the prisoner in all ways
possible for his release.

3) NIC would make attempts to create necessary fields in the e-prison
software so that the date of grant of bail and date of release are entered by
the Prison Department and in case the prisoner is not released within 7

days, then an automatic email can be sent to the Secretary, DLSA.

4) The Secretary, DLSA with a view to find out the economic condition of
the accused, may take help of the Probation Officers or the Para Legal
Volunteers to prepare a report on the socio-economic conditions of the
inmate which may be placed before the concerned Court with a request to

relax the condition (s) of bail/surety.

5) In cases where the under trial or convict requests that he can furnish
bail bond or sureties once released, then in an appropriate case, the Court
may consider granting temporary bail for a specified period to the accused

so that he can furnish bail bond or sureties.

6) If the bail bonds are not furnished within one month from the date of
grant bail, the concerned Court may suo moto take up the case and

consider whether the conditions of bail require modification/ relaxation.

7) One of the reasons which delays the release of the accused/ convict is
the insistence upon local surety. It is suggested that in such cases, the

courts may not impose the condition of local surety.

7. ORDER _GRANTING BAIL IF PASSED IN A CASUAL AND CRYPTIC MANNER, IS

LIABLE TO BE SET ASIDE:

Manoj Kumar Khokhar vs. State of Rajasthan and Ors., MANU/SC/0028/2022—

18. ...1t is not necessary for a Court to give elaborate reasons while granting

bail particularly when the case is at the initial stage and the allegations of the
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offences by the Accused would not have been crystalised as such. There cannot
be elaborate details recorded to give an impression that the case is one that
would result in a conviction or, by contrast, in an acquittal while passing an
order on an application for grant of bail. However, the Court deciding a bail
application cannot completely divorce its decision from material aspects of the
case such as the allegations made against the Accused; severity of the
punishment if the allegations are proved beyond reasonable doubt and would
result in a conviction; reasonable apprehension of the witnesses being
influenced by the Accused; tampering of the evidence; the frivolity in the case
of the prosecution; criminal antecedents of the Accused; and a prima facie
satisfaction of the Court in support of the charge against the Accused.

19. Thus, while elaborate reasons may not be assigned for grant of bail or an
extensive discussion of the merits of the case may not be undertaken by the
court considering a bail application, an order de hors reasoning or bereft of
the relevant reasons cannot result in grant of bail. In such a case the
prosecution or the informant has a right to assail the order before a higher
forum. As noted in Gurcharan Singh vs. State (Delhi Admn.)
MANU/SC/0420/1978, when bail has been granted to an Accused, the State
may, if new circumstances have arisen following the grant of such bail,
approach the High Court seeking cancellation of bail Under Section 439(2) of
the Code of Criminal Procedure. However, if no new circumstances have
cropped up since the grant of bail, the State may prefer an appeal against the
order granting bail, on the ground that the same is perverse or illegal or has
been arrived at by ignoring material aspects which establish a prima-facie

case against the Accused.

8. EXCESSIVE CONDITIONS TO BE AVOIDED WHILE GRANTING BAIL:

Guddan @ Roop Narayan vs State of Rajasthan (Criminal Appeal No. 120 of 2023 @ SLP
(Criminal) No. 9756 of 2022)
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13. In the present case, the Appellant has been granted bail by the High Court.
However, while granting bail, the High Court has imposed the excessive
conditions of a deposit of fine amount of Rs.1,00,000/- along with a surety of
another Rs.1,00,000/- and two further bail bonds of Rs.50,000/- each.

14. We are unable to appreciate the excessive conditions of bail imposed by the
High Court. The fact that bail has been granted to the Appellant herein is proof
enough to show that he is not to be languishing in jail during the pendency of
the case.

15. While bail has been granted to the Appellant, the excessive conditions
imposed have, in-fact, in practical manifestation, acted as a refusal to the
grant of bail. If the Appellant had paid the required amount, it would have
been a different matter. However, the fact that the Appellant was not able to
pay the amount, and in default thereof is still languishing in jail, is sufficient
indication that he was not able to make up the amount.

16. As has been stated in the Sandeep Jain case (Sandeep Jain Vs. National
Capital Territory of Delhi (2000) 2 SCC 66), the conditions of bail cannot be
so onerous that their existence itself 26antamount to refusal of bail. In the
present case, however, the excessive conditions herein have precisely become

that, an antithesis to the grant of bail.”

17. Any other accused in a similar circumstance at this point would not be in
custody, however, the present Appellant, because of the conditions imposed,
has not been able to leave the languish of jail. Can the Appellant, for not being
able to comply with the excessive requirements, be detained in custody
endlessly? To keep the Appellant in jail that too in a case where he normally
would have been granted bail for the alleged offences is not just a symptom of

injustice, but injustice itself.
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9. BAIL MUST BE GRANTED EXPEDITIOUSLY AND NOT IN DUE COURSE OF TIME:

Tulsi Ram Sahu vs. The State of Chhattisgarh, MANU/SCOR/94743/2022—-

Ordinarily, this Court where there is refusal to grant interim relief is not inclined to interfere
but this is somewhat peculiar facts brought to the notice of this Court where the applicant who
approached for seeking anticipatory bail the learned Judge of the High Court while admitting
the bail petition dismissed the interim relief and posted the matter for hearing in due course.

This is an unusual practice and which this Court has never come across.

We also disapprove such practice and request the Chief Justice of the High Court to take a
judicial note and at least the bail applications whether it is pre-arrest bail or post-arrest bail
(under Section 438 or 439 of the Code) must be decided as expeditiously as possible.
Although we are not supposed to give any guidelines for the disposal of the bail applications
but at the same time we always expect that bail applications must be decided as expeditiously
as possible and not to be posted in due course of time.

10. WHETHER SUBSEQUENT _FILING OF CHARGE-SHEET CAN RESULT IN

CANCELLATION OF THE DEFAULT BAIL?

The default bail granted under Section 167(2) is deemed to be a bail granted under Chapter
XXXIII of the Criminal Procedure Code, 1973. The Supreme Court has held in various
judgments that mere filing of subsequent charge sheet does not result in cancellation of
default bail. Moreover, as default bail stands on the same footing as normal bail in view of the
aforesaid deeming clause, such statutory/default bail can be cancelled only in terms of the
principles contained under Section 437 (5) and Section 439 (2) of the CrPC.

In Natabar Parida & Ors. vs. State of Orissa, (1975) 2 SCC 220: MANU/SC/0730/1976, the

Supreme Court held:

“8. ... Of course, it has been provided in proviso (a) that the accused released
on bail under Section 167 will be deemed to be so released under the
provisions of Chapter XXXIII and for the purposes of that Chapter. That may

empower the court releasing him on bail, if it considers necessary so to do, to
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direct that such person be arrested and committed to custody as provided in
sub-section (5) of Section 437 occurring in Chapter XXXIIIL. ..."”

Also, in Bashir & Ors. vs. State of Haryana (1977 4 SCC 410) MANU/SC/0077/1977, the

Supreme Court held:

“6. ... As under Section 167(2) a person who has been released on the ground
that he had been in custody for a period of over sixty days is deemed to be
released under the provisions of Chapter 33, his release should be considered
as one under Section 437(1) or (2). Section 437(5) empowers the Court to
direct that the person so released may be arrested if it considers it necessary to
do so. The power of the Court to cancel bail if it considers it necessary is
preserved in cases where a person has been released on bail under Section
437(1) or (2) and these provisions are applicable to a person who has been
released under Section 167(2). Under Section 437(2) when a person is released
pending inquiry on the ground that there are not sufficient grounds to believe
that he had committed a non-bailable offence may be committed to custody by
court which released him on bail if it is satisfied that there are sufficient
grounds for so doing after inquiry is completed. As the provisions of Section
437(1), (2) and (5) are applicable to a person who has been released under
Section 167(2) the mere fact that subsequent to his release a challan has been

filed, is not sufficient to commit him to custody....”

11. WHETHER SECOND OR SUBSEQUENT BAIL APPLICATION IS MAINTAINABLE?

In the case of State of Maharashtra vs. Capt. Buddhikota Subha Rao, AIR 1989 SC 2292:
MANU/SC/0549/1989, accused was retired naval officer. He was apprehended while he was
about to leave the country on ground that his luggage contained highly sensitive documents
marked secret and confidential. His bail application was rejected several times. Single Judge
had rejected his bail application but after two days another Judge of High Court enlarged him
on bail for two months. Hence, the appeal was filed before the Apex Court. Accused sought

bail on ground of age and physical condition. Further facts revealed that respondent several
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bail applications were spurned and hence the issue arose whether there was any justification

for grant of bail to respondent.

The court observed that in such cases it is necessary to act with restraint and circumspection
so that the process of the Court is not abused by a litigant and an impression does not gain
ground that the litigant has either successfully avoided one judge or selected another to secure
an order. It was held that successive bail applications can be filed. However, these must be
filed before the same judge (when possible). The accused must disclose whether any prior bail
applications have been filed, and also demonstrate that there is a change in circumstances
which justifies grant of bail in the present instance. The statement given by the Apex Court

was:

1. “..the respondent had made an identical request as is obvious from open of
the prayers (extracted earlier) made therein. Once that application was
rejected there was no question of granting a similar prayer. That is virtually
overruling the earlier decision without there being & change in the fact-
situation. And, when we speak of change, we mean a substantial one which has
a direct impact on the earlier decision and not merely cosmetic changes which
are of little or no consequence. Between the two orders there was a gap of only
two days and it is nobody's case that during these two days drastic changes
had taken place necessitating the release of the respondent on bail. Judicial
discipline, propriety and comity demanded that the impugned order should not
have been passed reversing all earlier orders including the one rendered by
Puranik, J. only a couple of days before, in the absence of any substantial
change in the fact-situation. In such cases it is necessary to act with restraint
and circumspection so that the process of the Court is not abused by a litigant
and an impression does not gain ground that the litigant has either successfully
avoided one judge or selected another to secure an order which had hitherto
eluded him. In such a situation the proper course, we think, is to direct that the
matter be placed before the same learned judge who disposed of the earlier
applications. Such a practice or convention would prevent abuse of the process
of court inasmuch as it will prevent an impression being created that a litigant
is avoiding or selecting a court to secure an order to his liking. Such a practice
would also discourage the filing of successive bail applications without change

of circumstances. Such a practice if adopted would be conducive to judicial
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discipline and would also save the Court's time as a judge familiar with the
facts would be able to dispose of the subsequent application with despatch. It

will also result in consistency.”

Similarly, in the case of Kalyan Chandra Sarkar v Rajesh Ranjan and Ors., (AIR 2004 SC
1866) MANU/SC/0214/2004, it was held by the Apex Court that although an accused has a
right to make successive applications for grant of bail, the court entertaining such subsequent
bail applications has a duty to consider the reasons and grounds on which the earlier bail
applications were rejected and the court also has a duty to record what are the fresh grounds
which persuaded it to take a view different from the one taken in the earlier applications. The
Apex Court stated:

“20.....we must note though an accused has a right to make successive
applications for grant of bail the court entertaining such subsequent bail
applications has a duty to consider the reasons and grounds on which the
earlier bail applications were rejected. In such cases, the court also has a duty
to record what are the fresh grounds which persuade it to take a view different
from the one taken in the earlier applications. In the impugned order we do not

see any such fresh ground recorded by the High Court while granting bail.”

Therefore, it can be concluded that even though there is room for filing a
subsequent bail application in cases where earlier applications have been
rejected, the same can be done if there is a change in the fact situation or in
law which requires the earlier view being interfered with or where the earlier
finding has become obsolete. This is the limited area in which an accused who

has been denied bail earlier, can move a subsequent application.

12. WHETHER A REGULAR BAIL CAN BE GRANTED IN A CASE IN WHICH THE

ANTICIPATORY BAIL 1S ALREADY GRANTED?

In Rukmani Mahato vs. State of Jharkhand (03.03.2017 - SC): MANU/SC/1318/2017

9. When this Court or a High Court or even a Sessions Judge grants interim

anticipatory bail and the matter is pending before that Court, there can be no
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occasion for the accused to appear and surrender before the learned Trial
Court and seek regular bail. The predicament of the subordinate Judge in
considering the prayer for regular bail and the impossibility of denial of such
bail in the face of the pre-arrest bail granted by a higher forum is real.
Surrender and a bail application in such circumstances is nothing but an abuse
of the process of law by the concerned accused. Once a regular bail is granted
by a subordinate Court on the strength of the interim/pre-arrest bail granted by
the superior Court, even if the superior Court is to dismiss the plea of
anticipatory bail upon fuller consideration of the matter, the regular bail
granted by the subordinate Court would continue to hold the field, rendering
the ultimate rejection of the pre-arrest bail by the Superior Court meaningless.

10. If this is a practice that is prevailing in some of the subordinate Courts in
the Country and we have had notice of several such cases, time has come to put
the learned subordinate Courts in the country to notice that such a practice
must be discontinued and consideration of regular bail applications upon
surrender during the pendency of the application for pre-arrest bail before a
superior Court must be discouraged. We, therefore, direct that a copy of this
order be forwarded to the Director of all Judicial Academies in the country to
be brought to the notice of all judicial officers exercising criminal jurisdiction

in their respective States.

13. WHETHER A SUBSEQUENT BAIL CAN BE FILED IN THE LOWER COURT WHEN

THE HIGHER COURT HAS ALREADY REJECTED THE BAIL ONCE?

In Shahzad Hasan Khan vs. Ishtiag Hasan Khan and Anr., MANU/SC/0283/1987 : 1987
CriLJ 1872 , while dealing with the subsequent bail application, the Supreme Court observed,

"normally this Court does not interfere with bail matters and the orders of the
High Court are generally accepted to be final relating to grant or rejection of
bail." Thereafter, the Court stated that longstanding convention and judicial
discipline require that subsequent bail application ought to have been placed

before the same Judge who had passed earlier orders. Placing of such matter
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before the same Judge has its roots in principle as it prevents abuse of process
of court inasmuch as an impression is not created that a litigant is shunning or
selecting a court depending on whether the Court is to his liking or not, and is
encouraged to file successive applications without any new factor has cropped
up; if successive bail applications on the same subject are permitted to be
disposed of by different Judges, there would be conflicting orders. The Court
finally observed that judicial discipline requires that such matters should be
placed before the same Judge, if he is available for orders. Same principle is
required to be followed even for setting aside the order passed by the Court
granting bail on the ground of misrepresentation or misstatement or

suppression of some facts.

Also, in the case of Kalyan Chandra Sarkar and Ors. vs. Rajesh Ranjan and Ors.
(18.01.2005 - SC): MANU/SC/0045/2005, the court stated that:

19. The principles of res judicata and such analogous principles although are
not applicable in a criminal proceeding, still the courts are bound by the
doctrine of judicial discipline having regard to the hierarchical system
prevailing in our country. The findings of a higher court or a coordinate bench
must receive serious consideration at the hands of the court entertaining a bail
application at a later stage when the same had been rejected earlier. In such
an event the courts must give due weight to the grounds which weighed with
the former or higher court in rejecting the bail application. Ordinarily, the
issues which had been canvassed earlier would not be permitted to be
reagitated on the same grounds, as the same it would lead to a speculation and

uncertainty in the administration of justice and may lead to forum hunting.

20. The decisions given by a superior forum, undoubtedly, is binding on the
subordinate for a on the same issue even in bail matters unless of course, there
is a material change in the fact situation calling for a different view being
taken. Therefore, even though there is room for filing a subsequent bail
application in cases where earlier applications have been rejected, the same
can be done if there is a change in the fact situation or in law which requires
the earlier view being interfered with or where the earlier finding has become

obsolete. This is the limited area in which an accused who has been denied bail
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earlier, can move a subsequent application. Therefore, we are not in
agreement with the argument of learned counsel for the accused that in view
the guaranty conferred on a person under Article 21 of the Constitution of
India, it is open to the aggrieved person to make successive bail applications
even on a ground already rejected by courts earlier including the Apex Court

of the country.

In a very recent case of Bipin Sunny vs. State of Kerala (BAIL APPL. NO. 4416 OF 2023)
(2023: KER: 42005)

13. Coming to the question regarding filing of anticipatory application before
the Sessions Court, after dismissal of anticipatory bail plea by the High Court,
that too, after suppressing the adverse order from the High Court, cannot be
justified for any reason. Therefore, in order to keep judicial discipline in tact,
in cases where the High Court rejected anticipatory bail plea, second or
successive anticipatory bail applications, pointing out change in
circumstances, have to be filed before the High Court and not before the

Sessions Court.

14. WHETHER ECONOMIC OFFENCES SHOULD BE TREATED AS A CLASS OF ITS OWN

WHILE DECIDING ON BAIL?

The question for consideration of economic offence is whether it should be treated as a class
of its own or otherwise. This issue has already been dealt with by this Court in the case of P.
Chidambaram v. Directorate of Enforcement, MANU/SC/1670/2019: (2020) 13 SCC 791.

e The gravity of the offence, the object of the Special Act, and the attending
circumstances are a few of the factors to be taken note of, along with the period of
sentence.

e After all, an economic offence cannot be classified as such, as it may involve

various activities and may differ from one case to another.

Therefore, it is not advisable on the part of the court to categorise all the offences into one

group and deny bail on that basis.
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15. WHETHER WHILE GRANTING BAIL SOME REASONS ARE REQUIRED TO BE

INDICATED?

While dealing with the above issue the hon’ble Supreme Court in the case of State of
Maharashtra vs. Sitaram Popat Vetal and Another, AIR 2004 SC 4258, observed that there

is need of considering certain factors while granting bail.

“7. There is a need to indicate in the order, reasons for prima facie concluding
why bail was being granted particularly where an accused was charged of
having committed a serious offence. It is necessary for the Courts dealing with
application for bail to consider among other circumstances, the following
factors also before granting bail, they are:
1. The nature of accusation and the severity of punishment in case of
conviction and the nature of supporting evidence;
2. Reasonable apprehension of tampering of the witness or apprehension
of threat to the complainant;

3. Prima facie satisfaction of the Court in support of the charge. ”

Therefore, the hon’ble court opined:

9. Though a conclusive finding in regard to the points urged by the parties is
not expected of the Court considering the bail application, yet giving reasons is
different from discussing merits or demerits. As noted above, at the stage of
granting bail a detailed examination of evidence and elaborate documentation
of the merits of the case has not to be undertaken. But that does not mean that
while granting bail some reasons for prima facie concluding why bail was

being granted is not required to be indicated.

16. WHETHER THE BAIL GRANTED FOR LESSER OFFENCE 1S CANCELLED, IF LATER

ON CHARGE SHEET SUBMITTED ON OFFENCE IS ALTERED FOR AN AGGRAVATED

OFFENCE?

The above mentioned issue has been raised in several cases before Hon’ble High Courts and

Hon’ble Supreme Court. In the case of Prahlad Singh Bhati vs. N. C. T., Delhi and Another,
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AIR 2001 SC 1444, the accused was granted anticipatory bail in terms of S. 438 in respect of
offences relating to dowry under Ss. 306 and 498-A, I.P.C. registered against him, and
applications for cancellation of the anticipatory bail were dismissed. However, later on
charge-sheet was filed against the accused under Ss. 302, 406 and 498-A, I.P.C. by the
investigating agency and he was directed to appear before the Metropolitan Magistrate, the
Magistrate, granted him bail even in a case under S. 302, I.P.C. which is an offence
punishable with death or imprisonment for life, merely on grounds that the accused cannot
held be liable for arrest every time the charge is altered or enhanced at any stage. The Hon’ble
Supreme Court, while condemning the High Court held that:

9. The Magistrate committed an irregularity by holding that "I do not agree
with the submission made by the learned Prosecutor inasmuch as if we go by
his submissions then the accused would be liable for arrest every time the
charge is altered or enhanced at any stage, which is certainly not the spirit of
law."” With the change of the nature of the offence, the accused becomes
disentitled to the liberty granted to him in relation to a minor offence, if the
offence is altered for an aggravated crime. Instead of referring to the grounds
which entitled the respondent-accused the grant of bail, the Magistrate
adopted a wrong approach to confer him the benefit of liberty on allegedly

finding that no grounds were made out for cancellation of bail.

The Patna High Court in Sita Ram Singh vs. State of Bihar, 2002 SCC Online Pat 197:
(2002) 50 (2) BUJR 859, had considered the case where case was initially instituted under
Section 307 IPC. FIR was lodged on 24-8-2000 under Section 307 IPC. The accused was
granted bail on 1-9-2000. Thereafter, due to death of the injured on 6-9-2000, Section 302
IPC was added. Informant had applied for cancellation of the bail. The bail earlier granted
was cancelled in view of subsequent development. In the above context, the Patna High Court
relying on the judgment of this Court in Prahlad Singh Bhati vs. State (NCT of Delhi),
(2001) 4 SCC 280: 2001 SCC (Cri) 674, held that:

“on a serious change in the nature of the offence, the accused becomes
disentitled to the liberty granted to him in relation to a minor offence and in
such circumstances, the correct approach of the court concerned would be to
apply its mind afresh as to whether the accused is entitled for grant of bail, in

the changed circumstances. ”(Para 12)
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The Hon’ble Supreme Court further in Pradeep Ram vs. State of Jharkhand and Another,
(2019) 17 SCC 326: 2019 SCC OnLine SC 825, came to a conclusion that in respect of a
circumstance where after grant of bail to an accused, further cognizable and non-bailable

offences are added: (Para 31)

31.1. The accused can surrender and apply for bail for newly added cognizable
and non-bailable offences. In event of refusal of bail, the accused can certainly

be arrested.

31.2. The investigating agency can seek order from the court under Section
437(5) or 439(2) CrPC for arrest of the accused and his custody.

31.3. The court, in exercise of power under Section 437(5) or 439(2) CrPC,
can direct for taking into custody the accused who has already been granted
bail after cancellation of his bail. The court in exercise of power under Section
437(5) as well as Section 439(2) can direct the person who has already been
granted bail to be arrested and commit him to custody on addition of graver
and non- bailable offences which may not be necessary always with order of

cancelling of earlier bail.

31.4. In a case where an accused has already been granted bail, the
investigating authority on addition of an offence or offences may not proceed
to arrest the accused, but for arresting the accused on such addition of offence
or offences it needs to obtain an order to arrest the accused from the court

which had granted the bail.

17. PRINCIPLES TO BE FOLLOWED WHILE GRANTING REGULAR BAIL OR

ANTICIPATORY BAIL IN CASES OF SECTION 498 A, IPC, 1860:

The Hon’ble Supreme Court in a very recent judgement dated 31 July, 2023 namely, Md.
Asfak Alam vs. The State of Jharkhand & Anr., Criminal Appeal No(s). 2207 of 2023,
while discussing the case of Section 498A, IPC led down certain principles to follow while

granting bail or anticipatory bail:
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“9. This court has emphasised the values of personal liberty in the context of
applying discretion to grant bail. It has been ruled, in a long line of cases that
ordinarily bail ought to be granted and that in serious cases — which are
specified in the provisions of the CrPC (Section 437) which involve allegations
relating to offences carrying long sentences or other special offences, the court
should be circumspect and careful in exercising discretion. The paramount
considerations in cases where bail or anticipatory bail is claimed are the
nature and gravity of the offence, the propensity or ability of the accused to
influence evidence during investigation or interfere with the trial process by
threatening or otherwise trying to influence the witnesses; the likelihood of the
accused to flee from justice and other such considerations. During the trial, the
court is always in control of the proceedings, and it is open for it to impose any
condition which it deems necessary to ensure the accused’s presence and
participation in the trial. The court must, in every case, be guided by these

overarching principles.”

37|Page



CANCELLATION OF BAIL

“Society has a vital interest in grant or refusal of bail because every criminal offence is an
offence against the state. The order granting or refusing bail must reflect perfect balance
between the conflicting interests, namely, sanctity of individual liberty and the interest of the

society.”
- Justice Dalveer Bhandari

In Siddharam Satlingappa Mhetre case, MANU/SC/1021/2010

The Code of Criminal Procedure makes clear provisions for cancellation of bail and taking
accused back in custody. Section 437(5) states that any court which has released a person on
bail under sub-section (1) or (2) of Section 437, may, if it considers it necessary so to do,
direct that such person be arrested and commit him to custody. Similarly, Section 439 confers
on the High Court and the Court of Session power to cancel bail. Section 439(2) The Code of
Criminal Procedure makes clear provisions for cancellation of bail and taking accused back in

custody.
The power of cancellation of bail can be resorted to broadly in the following two situations:

(1) On merits of a case mainly on the ground of the order granting bail being
perverse, or passed without due application of mind or in violation of any
substantive or procedural law

(2) On the ground of misuse of liberty after the grant of bail or other supervening

circumstances

Bail in the first type of cases can be cancelled by superior courts only, whereas in the second

category of cases bail can be cancelled by any court which may have granted bail.

Section 437(5) provides for the cancellation of bail by a court other than a High Court or a
Sessions Court. Meaning thereby it confers power of cancellation on the Magistrate court. It
states that a court other than High Court or Sessions Court, may, if it considers necessary to
do so, direct that a person released on bail by it be arrested and committed to custody. By

judicial pronouncements this provision has been interpreted to mean that any court that has
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released the accused on bail has power to direct arrest of such person and commit him to

custody if subsequent to the release on bail, the circumstances justify to do so.

Further, Section 439(2) confers powers on the High Court and the Sessions Court to direct re-
arrest of the accused who might have been released on bail by any court and commit him to
custody. A comparison of Section 439(2) and Section 437(5) makes it clear that the powers of
cancellation of bail vested in the High Court and the Sessions Court are very wide compared

to the powers of the Magistrate court.

The power to cancel an order of bail passed by itself by the High Court or the Sessions Court
as the case may be, can usually be exercised only where the person released on bail is guilty
of misuse of the liberty granted by the court or there is substantial change in the facts of a
case. However so far as the cancellation of bail order passed by a court subordinate to it is
concerned no such restricted interpretation is justified. Section 439(2) clearly provides that
any person who has been released on bail under this Chapter may be arrested and committed
to custody by a High Court or Court of Sessions. So, it is legally permissible to a High Court
or a Court of Session to review and examine an order of bail passed by a court subordinate to

it on merits and decide whether such order is legally sustainable or not.

In Daulat Ram and Others vs. State of Haryana, 1995 (1) SCC 349, the Supreme Court has
held, “Very cogent and overwhelming circumstances are necessary for cancellation of bail.

Bail once granted should not be cancelled in a mechanical manner.”

The grounds for cancellation of bail under Sections 437(5) and 439(2) in general are as

follows:
If the accused-

(1)  misuses his liberty by indulging in similar criminal activity,

(2) interferes with the course of investigation,

(3) attempts to tamper with evidence of witnesses,

(4) threatens witnesses or indulges in similar activities which would hamper smooth
investigation,

(5) attempts to flee to another country,

(6) attempts to make himself scarce by going underground or becoming unavailable

to the investigating agency,
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(7) attempts to place himself beyond the reach of his surety, etc. These grounds are

illustrative and not exhaustive.

Issue of cancellation of bail was dealt in detail by the Apex Court in the case of Ram Govind
Upadhyay vs. Sudarshan Singh and Ors., AIR 2002 SC 1475. The relevant paras dealing
with cancellation of bail are as follows:

“2. While liberty of an individual is precious and there should always be an all
round effort on the part of Law Courts to protect such liberties of individuals -
but this protection can be made available to the deserving ones only since the
term protection cannot by itself be termed to be absolute in any and every
situation but stand qualified depending upon the exigencies of the situation. It
is on his perspective that in the event of there being committal of a heinous
crime it is the society that needs a protection from these elements since the
latter are having the capability of spreading a reign of terror so as to disrupt
the life and the tranquility of the people in the society. The protection thus to be
allowed upon proper circumspection depending upon the fact situation of the

matter.”

“8.While it is true that availability of over-whelming circumstances is
necessary for an order as regards the cancellation of a bail order, the basic
criterion, however, being interference or even an attempt to interfere with the
due course of administration of justice and/or any abuse of the

indulgence/privilege granted to the accused............. 7

“9.Undoubtedly, considerations applicable to the grant of bail and
considerations for cancellation of such an order of bail are independent and do
not overlap each other, but in the event of non-consideration of considerations
relevant for the purpose of grant of bail and in the event an earlier order of
rejection available on the records, it is a duty incumbent on to the High Court
to explicitly state the reasons as to why the sudden departure in the order of
grant as against the rejection just about a month ago. The subsequent FIR is
on record and incorporated therein are the charges under Sections 323 and
504 IPC in which the charge-sheet have already been issued - the Court ought
to take note of the facts on record rather than ignoring it. In any event, the

discretion to be used shall always have to be strictly in accordance with law
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and not de-hors the same. The High Court thought it fit not to record any
reason far less any cogent reason as to why there should be a departure when
in fact such a petition was dismissed earlier not very long ago. The
consideration of the period of one year spent in jail cannot in our view be a
relevant consideration in the matter of grant of bail more so by reason of the
fact that the offence charged is that of murder under Section 302 IPC having
the punishment of death or life imprisonment - it is a heinous crime against the
society and as such the Court ought to be rather circumspect and cautious in
its approach in a matter which stands out to be a social crime of very serious

nature.”
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GUIDELINES IN THE LIGHT OF JUDGEMENT PASSED IN THE CASE

OF SATENDER KUMAR ANTIL VS. CBI, AIR 2022 SC 3386, ARNESH

KUMAR VS. STATE OF BIHAR, AIR 2014 SC 2756, AND OTHER

CASES

SUMMARY_OF THE GUIDELINES ISSUED IN THE MATTER OF SATENDER KUMAR

ANTIL vS. CBI, BY THE HON'BLE APEX COURT:

imprisonment of 7 years or

less

during investigation.

2) Cooperated throughout the

investigation including
appearance before
Investigating Officer

whenever called.

Nature of offences Conditions Course to be adopted by
courts
Offences punishable with | 1) Accused not arrested | 1) Summons (Appearance

through lawyer permissible)
2) then, Bailable warrant

3) then, NBW

*Appearance of accused not
necessary for cancellation of
warrant.

*Bail application of accused
in N.BW. to be
decided without taking him

arrested

into physical custody

Offences punishable with
death, imprisonment for life,
or imprisonment for more

than 7 years

On appearance of the accused
in Court pursuant to process
issued bail application to be

decided on merits.

Special Acts containing

stringent provisions for bail

Aforesaid guidelines have to

be kept in mind

Where the accused have not cooperated in the investigation nor appeared before the

Investigating Officers, nor answered summons, when the Court feels that judicial custody of
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the accused is necessary for the completion of the trial, where further investigation including
a possible recovery is needed, then accused not to be benefited from above principles. It is
further held that, while issuing notice to bail applications, court may grant interim bail taking
into consideration the conduct of the accused during the investigation which has not

warranted arrest.
Two Factors to be taken into consideration while granting bail

a)  seriousness of the charge and

b) severity of punishment

BAIL DURING INVESTIGATION AND BAIL DURING TRIAL:

Primary considerations would obviously be different between these two stages. In the former
stage, an arrest followed by a police custody may be warranted for a thorough investigation,
while in the latter what matters substantially is the proceedings before the Court in the form of

a trial.

There has been no cause to arrest the accused, merely because a charge sheet is filed, would

not be an ipso facto cause to arrest the petitioner

The Hon'ble Court further followed ratio in Nikesh Tarachand Shah vs. Union of India,
(2018) 11 SCC 1, to held that bail is right and jail in exception. Referring to the Judgment in
the matter of Sanjay Chandra vs. CBI (2012) 1 SCC 40, the Hon'ble court reiterated that in a
bail applications, generally, it has been laid down from the earliest times that the object of bail
is to secure the appearance of the accused person at his trial by reasonable amount of bail. The
object of bail is neither punitive nor preventative. Deprivation of liberty must be considered a
punishment, unless it is required to ensure that an accused person will stand his trial when
called upon. The courts owe more than verbal respect to the Crinciple that punishment begins
after conviction, and that every man is deemed to be nnocent until duly tried and duly found

guilty. The Hon'ble Court also emphasized on the principle of presumption of innocence.
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ARREST:

As per Section 41(1) of the Code of Criminal Procedure, 1973, the police officer is required to
issue notice directing the accused to appear before him andif such an accused complies with
the terms of notice he shall not be arrested, unless forreasons to be recorded, the police officer
is of the opinion that the arrest is necessary. Magistrate also needs to record his satisfactionfor

such an arrest while authorizing detention.

Section 41 (1) (b) of the Cr.P.C. has to be read along with sub-clause (ii) and therefore both
the elements of 'reason to believe' and 'satisfaction qua an arrest aremandated and accordingly
are to be recorded by the police officer while making arrest.

Referring to the provisions of Sec. 41 and Sec. 41A of the Cr.P.C., the Hon'ble Court
reiterated that the police officer needs to record his reasons (Not a mere copy paste checklist
but facts, reasons and its conclusions for arrest, Ref: Arnesh Kumar vs. State of Bihar,
(2014) 8 SCC 273) in writing while making the arrest. Similarly, the police officer shall
record reasons when he/she chooses not to arrest. While considering the application for

enlargement on bail, courts will have to satisfy themselves on the due compliance the same.

DETENTION BY MAGISTRATE:

Before a Magistrate authorizes detention under Section 167 of the Cr.P.C., he has to be first
satisfied that the arrest made is legal and in accordance with law and all the constitutional

rights of the person arrested are satisfied.

SECTION 87 AND 88 OF THE CR.P.C.:

Courts will have to adopt the procedure in issuing summons first, thereafter a bailable
warrant, and then a non-bailable warrant may be issued, if so warranted. (Ref: Inder Mohan
Goswami vs. State of Uttaranchal, (2007) 12 SCC 1)

Non-bailable warrant should be issued to bring a person to court when summons or bailable

warrants would be unlikely to have the desired result. This could be when:
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- itis reasonable to believe that the person will not voluntarily appear in court or

- the police authorities are unable to find the person to serve him with a summon, or
It is considered that the person could harm someone if not placed into custody
immediately.

SECTION 167 OF THE CR.P.C. AND DEFAULT BAIL:

Right to default bail cannot be suspended even during a pandemic situation. (Ref:- S. Kasi vs.
State, (2021) 12 SCC 1). It is the duty of the courts to see to that an accused gets the benefit
of Section 167 (2) of the Cr.P.C.

SECTION 170 OF THE CR.P.C.:

In a case where the prosecution does not require custody of the accused, there is no need for
an arrest when a case is sent to the magistrate under Section 170 of the Cr.PC There is not
even a need for filing a bail application, as the accused is merely forwarded to the court for
framing of charges and issuance of process for trial. It is not essential in every case involving
a cognizable and non-bailable offence that anaccused be taken into custody when the charge-
sheet/final report is filed. (Ref:- High Court of Delhi vs. State, (2018) 254 DLT 641)

SECTIONS 204 AND 209 OF THE CR.P.C.:

Issuing a warrant u/s, 204 of the Cr.P.C. may be an exception in which case the Magistrate

will have to give reasons.

Bail, in simple parlance means a release subject to the restrictions and conditions. A

Magistrate can take a call even without an application for bail if he is inclined to do so.
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SECTION 309 OF THE CR.P.C.:

Any delay on the part of court or prosecution for trail should be deprecated. Such a delay can

be a ground of bail for undertrial prisoners.

Sec. 309 (2) of the Cr.P.C. prohibits an adjournment when the witnesses are in attendance

except for special reasons, which are to be recorded.

PRECEDENTS:

(Hussainara Khatoon & Ors. vs. Home Secretary, State Of Bihar, 1979 SCR (3) 532)

If the Court is satisfied that accused has his roots in the community and is not likely to
abscond, it can safely release the accused on his personal band. To determine whether the
accused has his roots in the community which would deter him from fleeing, the Court should

take into account the following factors concerning the accused:

The length of his residence in the community,
his employment status, history and his financial condition,
his family ties and relationships,

his reputation, character and monetary condition,

o~ w0

his prior criminal record including any record of prior release on recognizance

bail,

6. the identity of responsible members of the community who would vouch for his
reliability,

7. the nature of the offence charged and the apparent probability of conviction and
the likely sentence insofar as these factors are relevant to the risk of non-
appearance, and

8. any other factors indicating the ties of the accused to the community or bearing on

the risk of wilful failure to appear.

The decision as regards the amount of the bond should be an individualized decision
depending on the individual financial circumstances of the accused and the probability of his
absconding. The amount of the bond should be determined having regard to these relevant

factors.
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The inquiry into the solvency of the accused can become a source of great harassment to him
and often result in denial of ball and deprivation of liberty and should not. Therefore, be

insisted upon as a condition of acceptance of the personal bond.
Hussain & Anr. vs. Union of India & Ors., 2017 (5) SCC 702

e  Bail applications be disposed of normally within one week;

e  Magisterial trials, where accused are in custody, be normally concluded within 5x
months and sessions trials where accused are in custody be normally concluded
within two years;

e  Efforts be made to dispose of all cases which are five years old by the end of the
year;

e As a supplement to Section 436-A of the Cr.P.C., but consistent with the spirit
thereof, an undertrial has completed period of custody in excess of the sentence
likely to be awarded if conviction is recorded such undertrial must be released on
personal bond. Such an assessment must be made by the trial courts concerned
from time to time;

e The above timelines may be the touchstone for assessment of judicial
performance in annual confidential reports.

e  Preparation of action plans

SECTION 436A OF THE CR.P.C.:

e In a case where an appeal is pending for a longer time, to bring it under Section
436A of the Cr.P.C., the period of incarceration in all forms will have to be
reckoned, and so also for the revision.

e  The word ‘shall’ clearly denote the mandatory compliance of this provision.

e There is even no need for a bail application in a case of this nature particularly

when the reasons for delay are not attributable against the accused.

47|Page



SECTION 437 OF THE CR.P.C.:

In a case pertaining to women, the court is expected to show some sensitivity

If the Magistrate has got the jurisdiction to try an offense for which the maximum
punishment is either life or death, when such jurisdiction is conferred on the
learned Magistrate, it goes without saying that the power to release the accused on
bail for the offense alleged also can be exercised

The jurisdictional Magistrate who otherwise has the jurisdiction to try a criminal
case which provides for a maximum punishment of either life or death sentence,

has got ample jurisdiction to consider the release on bail.

SECTION 440 OF THE CR.P.C::

It is a mandatory duty of the court to take into consideration the circumstances of
the case and satisfy itself that bond is not of excessive amount. Imposing a
condition which is impossible of compliance would be defeating the very object
of the release. In this regard Sections 436, 437, 438 and 439 of the Cr.P.C. are to

be read in consonance.

SPECIAL ACTS:

The provision contained in Section 436A of the Cr.P.C. would apply to the Special

Acts also in the absence of any specific provision.

ECONOMIC OFFENCES:

The gravity of the offence, the object of the Special Act, and the attending
circumstances are a few of the factors to be taken note of, along with the period of
sentence. After all, an economic offence cannot be classified as such, as it may

involve various activities and may differ from one case to another. Therefore, it is
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not advisable on the part of the court to categorize all the offences into one group

and deny bail on that basis.

GUIDELINES REGARDING UNDERTRIAL PRISONERS:

(Supreme Court Legal Aid Committee vs. Union of India, (1994) 6 SCC 731)

(1)  Where the under-trial is accused of an offence(s) under the N.D.P.S. Act prescribing
a punishment of imprisonment of five years or less and fine, such an undertrial shall
be released on bail if he has been in jail for a period which is not less than half the
punishment provided for the offence with which he is charged and where he is
charged with more than one offence, the offence providing the highest punishment.
If the offence with which he is charged prescribes the maximum fine, the ball
amount shall be 50% of the said amount with two sureties for like amount. If the
maximum fine is not prescribed bail shall be to the satisfaction of the Special Judge
concerned with two sureties for like amount.

(i)  Where the undertrial accused is charged with an offence(s) under the N.D.P.S. Act
providing for punishment exceeding five years and fine, such an undertrial shall be
released on bail on the term set out in (i) above provided that his bail amount shall
in no case be less than Rs 50,000 with two sureties for like amount.

(iii)  Where the undertrial accused is charged with an offence(s) under the N.D.P.S. Act
punishable with minimum imprisonment of ten years and a minimum fine of
Rupees one lakh, such an undertrial shall be released on bail if he has been in jail
for not less than five years provided he furnishes bail in the sum of Rupees one lakh
with two sureties for like amount.

(iv)  Where an under-trial accused is charged for the commission of an offence
punishable under Sections 31 and 31-A of the N.D.P.S. Act, such an undertrial shall

not be entitled to be released on bail by virtue of this order.

The directives in clauses (i), (ii) and (iii) above shall be subject to the following general

conditions:

(1 The under-trial accused entitled to be released on bail shall deposit his passport

with the learned Judge of the Special Court concerned and if he does not hold a
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(if)

(iii)

(iv)

v)

(vi)

(vii)

(viii)

passport he shall file an affidavit to that effect in the form that may be prescribed by
the learned Special Judge. In the latter case the learned Special Judge will, if he has
reason to doubt the accuracy of the statement, write to the Passport Officer
concerned to verify the statement and the Passport Officer shall verify his record
and send a reply within three weeks. If he fails to reply within the said time, the
learned Special Judge will be entitled to act on the statement of the under-trial
accused;

the under-trial accused shall on being released on bail present himself at the police
station which has prosecuted him at least once in a month in the case of those
covered under clause (i), once in a fortnight in the case of those covered under
clause (ii) and once in a week in the case of those covered by clause (iii), unless
leave of absence is obtained in advance from the Special Judge concerned;

the benefit of the direction in clauses (ii) and (ii) shall not be available to those
accused persons who are, in the opinion of the learned Special Judge, for reasons to
be stated in writing, likely to tamper with evidence or influence the prosecution
witnesses;

in the case of undertrial accused who are foreigners, the Special Judge shall,
besides impounding their passports, insist on a certificate of assurance from the
Embassy/High Commission of the country to which the foreigner accused belongs,
that the said accused shall not leave the country and shall appear before the Special
Court as and when required,;

the under-trial accused shall not leave the area in relation to which the Special
Court is constituted except with the permission of the learned Special Judge;

the under-trial accused may furnish bail by depositing cash equal to the bail
amount;

the Special Judge will be at liberty to cancel bail if any of the above conditions are
violated or a case for cancellation of bail is otherwise made out; and

after the release of the undertrial accused pursuant to this order, the cases of those
undertrials who have not been released and are in jail will be accorded priority and

the Special Court will proceed with them as provided in Section 309 of the Cr.P.C.
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DUTY OF COURTS:

It is the pious duty of the Criminal Court to zealously guard and keep a consistent vision in

safeguarding the constitutional values and ethos. A criminal court must uphold the

constitutional thrust with responsibility mandated on them by acting akin to a high priest.

SUMMARY AND DIRECTIONS:

The Hon'ble Supreme Court issued the following directions meant for the investigating

agencies and also for the courts which may be subject to State amendments:

(a)

(b)

(©)

(d)

(e)

(M

The investigating agencies and their officers are duty bound to comply with the
mandate of Section 41 and 41A of the Cr.P.C. and the directions issued by this
Court in Arnesh Kumar vs. State of Bihar & Another, AIR 2014 SC 2756. Any
dereliction on their part has to be brought to the notice of the higher authorities
by the court followed by appropriate action.

The courts will have to satisfy themselves on the compliance of Section 41 and
41A of the Cr.P.C. Any non-compliance would entitle the accused for grant of
bail.

All the State Governments and the Union Territories are directed to facilitate
standing orders for the procedure to be followed under Section 41 and 41A of
the Cr.P.C. while taking note of the order of the High Court of Delhi dated
07.02.2018 in Writ Petition (C) No. 7608 of 2018 and the standing order issued
by the Delhi Police ie. Standing Order No. 109 of 2020, to comply with the
mandate of Section 41A of the Cr.P.C.

There need not be any insistence of a ball application while considering the
application under Section 88, 170, 204 and 209 of the Cr.P.C.

There needs to be a strict compliance of the mandate laid down in the judgment
of this court in Siddharth vs. The State of Uttar Pradesh and Another, (2021) 1
SCC 676.

The High Courts are directed to undertake the exercise of finding out the

undertrial prisoners who are not able to comply with the bail conditions. After
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(9)

(h)

doing so, appropriate action will have to be taken in light of Section 440 of the
Cr.P.C., facilitating the release.

While insisting upon sureties the mandate of Section 440 of the Cr.P.C. has to be
kept in mind.

An exercise will have to be done in a similar manner to comply with the
mandate of Section 436A of Cr.P.C. both at the district judiciary level and the
High Court as earlier directed by this Court in Bhim Singh v. Union of India,
(2015) 13 SCC 605, followed by appropriate orders.

Bail applications ought to be disposed of within a period of two weeks except if
the provisions mandate otherwise, with the exception being an intervening
application. Applications for anticipatory bail are expected to be disposed of
within a period of six weeks with the exception of any intervening application.
(Para 73K of Satender Kumar Antil vs. CBI, AIR 2022 SC 3386).
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REMAND: CONCEPT AND KEY ISSUES

Section 57 of the Code of Criminal Procedure, 1973 (CrPC) states that the police officer who
arrests a person without a warrant shall not detain him in his custody for more than 24 hours
without the special permission of a magistrate under section 167 of the CrPC. This special
permission referred to in Section 57 is known as remand. It can also be known as pre- trial

detention.

The word remand generally means to return or to send back but legally it can have two
different meanings. Firstly, it means to send the accused back in the custody of the competent
authority and secondly, it means to send back the cases from the appellate court to the lower

court.

The power of a court to remand an accused to custody is governed by a number of provisions
of the CrPC, these being Sections of these 167(2), 209(b) and 309(2). Each provision is
independent of each other and come into play at different stages of the criminal trial. The
remand under Section 167(2) relates to the stage of investigation and is ordered for furthering
the investigation and can be either in judicial custody or police custody. The remand under
S.209(b) relates to the stage when the magistrate commits the case, he can remand the accused
to the custody during and until the conclusion of the trial subject to the provisions of bail
under the code and finally remand under S.309(2) relates to a stage after cognizance and can

only be sent to judicial custody.

It has been held in the case of State rep. by Inspector of Police and Ors. vs. N.M.T. Joy
Immaculate (A.1.R. 2004 S.C. 2282), that the remand under Section 209(b) and Section

309(2) of CrPC is for securing the presence of the accused during the trial.

The Hon’ble Supreme Court in a very recent judgement dated 31° July, 2023 namely, Md.
Asfak Alam vs. The State of Jharkhand & Anr., Criminal Appeal No(s). 2207 of 2023,
directed all courts to follow the law laid down in Arnesh Kumar (supra) and reiterate the

directions contained there under, as well as other directions:

“I. 11. Our endeavour in this judgment is to ensure that police officers do not

arrest the accused unnecessarily and Magistrate do not authorize detention
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casually and mechanically. In order to, ensure what we have observed above,

we give the following directions:

11.1. All the State Governments to instruct its police officers not to
automatically arrest when a case under Section 498-A IPC is registered but to
satisfy themselves about the necessity for arrest under the parameters laid
down above flowing from Section 41 CrPC;

11.2. All police officers be provided with a check list containing specified sub-
clauses under Section 41(1)(b)(ii);

11.3. The police officer- shall forward the check list duly filled and furnish the
reasons and materials which  necessitated the arrest, while

forwarding/producing the accused before the Magistrate for further detention;

11.4. The Magistrate while authorizing detention of the accused shall peruse
the report furnished by the police officer in terms aforesaid and only after

recording its satisfaction, the Magistrate will authorize detention;

11.5. The decision not to arrest an accused, be forwarded to the Magistrate
within two weeks from the date of the institution of the case with a copy to the
Magistrate which may be extended by the Superintendent of Police of the

district for the reasons to be recorded in writing;

11.6. Notice of appearance in terms of Section 41-A CrPC be served on the
accused within two weeks from the date of institution of the case, which may be
extended by the 10 Superintendent of Police of the district for the reasons to be

recorded in writing;

11.7. Failure to comply with the directions aforesaid shall apart from
rendering the police officers concerned liable for departmental action, they
shall also be liable to be punished for contempt of court to be instituted before

the High Court having territorial jurisdiction.

11.8. Authorizing detention without recording reasons as aforesaid by the
Judicial Magistrate concerned shall be liable for departmental action by the

appropriate High Court.
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12. We hasten to add that the directions aforesaid shall not only apply to the
case under Section 498-A IPC or Section 4 of the Dowry Prohibition Act, the
case in hand, but also such cases where offence is punishable with
imprisonment for a terms which may be less than seven years or which may

extend to seven years, whether with or without fine. ”

KEY ISSUES:

1. PROCEDURE TO BE FOLLOWED WHEN INVESTIGATION CANNOT BE COMPLETED

WITHIN 24 HOURS:

Section 167 lays down the procedure that is to be followed when investigation cannot be
completed by the investigating agency within 24 hours which has been fixed by Section 57 of
the CrPC. Whenever an accused person is arrested or detained in custody by a police officer
during investigation and it appears that the investigation cannot be completed within 24 hours,
the accused person must be forwarded to a Judicial Magistrate. The Magistrate to whom the
accused is so forwarded may from time to time authorize the detention of the accused in such

custody as such the Magistrate deems fit, for a term not exceeding 15 days in whole.

It is held in the case of State of Gujarat vs. Swami Amar Jyoti Shyam, MANU/GJ/0125/1988
that there is no obligation on the part of the Magistrate to grant remand as a matter of course.

The Police have to make out a case for that.

The proviso clause to S. 167(2) states that the Magistrate shall have the authority to remand
an accused to judicial custody for a period not exceeding 60 days for offences that are not
punishable with death, life imprisonment or imprisonment upto 10 years and not exceeding 90
days for offences that are punishable with death, life imprisonment or imprisonment
exceeding 10 years and on expiry of the period of 60 days or 90 days as the case may be, the
accused person shall be released on bail under this sub-section. . The prime objective of
Section 167 of the CrPC for further extension of the detention period is to keep away the

accused person from the society for the protection of the society and the accused person
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himself. This extension ensures that the accused person does not evade the law and is present

for all the inquiry that is needed by the police officers regarding their investigation.

In the case of Tarsem Kumar vs. State, 1975 Cri Lj 1303 (Delhi), it was held that while
computing the total period of 60 or 90 days referred to in proviso to sub section 2 of Section
167, the period of detention under Section 57 of CrPC has to be excluded.

There have been differing views with regard to the computation of the period of 60 or 90
days, as the case may be. While one view preferred to count the period from the day of arrest,
the other view held that it should be counted from the day of remand by the Magistrate. The
Supreme Court of India has resolved the matter by upholding the latter view in the case of
Chanti Satyanarayana vs. State of A.P, (1986) 3 SCC 14.

A three-judge bench of the Supreme Court has held in the case of Bikramjit Singh vs. State of
Punjab, (Criminal Appeal no. 667 of 2020) that right to default bail is not merely a statutory
right under the first proviso to Section 167(2) of the Cr.PC, but that it is part of the procedure
established by law under Article 21 of the Constitution of India Therefore, it is a fundamental
right granted to an accused person to be released on bail once the conditions of the first
proviso to Section 167(2), Cr.PC are fulfilled.

Section 167 ceases to be applicable for the purposes of extending remand, once the charge
sheet has been filed or beyond the prescribed period of 60 days or 90 days as the case may be.
Time and again, this has been upheld by the Supreme Court of India as well as by several

High Courts across the country.

Hence, it can be understood that the purpose of Section 167 is to cast a duty on the
investigating agency to complete the investigation and file a charge sheet within the specified

time limit.

This Section also provides that the Magistrate should not only direct but should also record
his reason of remanding the accused. In case he does not feel that it is necessary to order for

the detention of the accused, then also he must record his reason for the same.
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2. WHETHER AN ILLEGAL ORDER OF REMAND U/S 167 WILL AFFECT THE DECISION

DURING TRIAL?

The settled principle regarding this issue is that a remand order cannot affect the progress of

the trial or its decision in any manner.

In the case of State Rep. by Inspector of Police and Ors. vs. N.M.T. Joy Immaculate, A.l.R.
2004 S.C. 2282 : MANU/SC/0448/2004 the apex court dealt this issue and observed that
order of remand has no bearing on the proceedings of the trial itself nor it can have any effect
on the ultimate decision of the case. Further, the court stated thatif an order of remand is
found to be illegal, it cannot result in acquittal of the accused or in termination of
proceedings. Thus, a remand order cannot affect the progress of the trial or its decision in any

manner.

“13. Section 167 Cr.P.C. empowers a Judicial Magistrate to authorise the
detention of an accused in the custody of police. Section 209 Cr.P.C. confers
power upon a Magistrate to remand an accused to custody until the case has
been committed to the Court of Sessions and also until the conclusion of the
trial. Section 309 Cr.P.C. confers power upon a Court to remand all accused
to custody after taking cognizance of an offence or during commencement of
trial when it finds it necessary to adjourn the enquiry or trial. The order of
remand has no bearing on the proceedings of the trial itself nor it can have any
effect on the ultimate decision of the case. If an order of remand is found to be
illegal, it cannot result in acquittal of the accused or in termination of
proceedings. A remand order cannot affect the progress of the trial or its

decision in any manner........ 7

3. WHETHER POLICE REMAND AFTER EXPIRY OF 15 DAYS PERMISSIBLE UNDER
SECTION 167, CRPC?

The Supreme Court in the case of Budh Singh vs. State of Punjab, MANU/SC/2598/2000

held that the Court has no discretion to violate statutory provisions contained in procedure
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established by law and by virtue of Section 167 police remand is not permissible after expiry

of first 15 days. The observation made by the Court in this judgement is as follows:

“5........ The mandate of Section 167 Criminal Procedure Code, 1973
postulates that there cannot be any detention in police custody, after the expiry
of the first 15 days, so far as an accused is concerned. That period of 15 days
had in this case admittedly expired on 4.1.2000. The impugned order of the
High Court violates the statutory provisions contained in Section 167 Cr.P.C.
Since it authorises police remand for a period of seven days after the expiry of

the first fifteen days period...... 7

In fact same decision was given by the Apex Court in the case of Central Bureau of
Investigation, Special Investigation Cell-I, New Delhi vs. Anupam J. Kulkarni
MANU/SC/0335/1992 where same issue arose that whether person arrested and produced
before nearest Magistrate as required under Section 167 (1) can still be remanded to police
custody after expiry of initial period of 15 days. The relevant excerpt of the judgement is as

follows:

“I. ....... These observations make it clear that if an accused is detained in
police custody the maximum period during which he can be kept in such
custody is only fifteen days either pursuant to a single order or more than one
when such orders are for lesser number of days but on the whole such custody
cannot be beyond fifteen days and the further remand to facilitate the

investigation can only be by detention of the accused in judicial custody.”

4. CAN AN ABSCONDING ACCUSED BE ARRESTED AND REMANDED IN THE POLICE

CUSTODY SUBSEQUENT TO SUBMISSION OF CHARGESHEET?

Yes, through various judicial decisions it has been settled that an absconding accused can be
arrested and remanded into police custody in the course of further investigation subsequent to

submission of chargesheet.

In the case of Central Bureau of Investigation vs. Rathin Dandapat and Ors.
MANU/SC/0897/2015 that police remand can be sought under Section 167(2) Code of
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Criminal Procedure in respect of an accused arrested at the stage of further investigation, if
the interrogation is needed by the investigating agency. This Court has further clarified in said
case that expression ‘accused if in custody’ in Section 309(2) Code of Criminal Procedure
does not include the accused who is arrested on further investigation before supplementary
charge sheet is filed.

Also, in the case of State Through C.B.l. vs. Dawood lIbrahim Kaskar and Ors.
MANU/SC/0643/1997, the court gave the same ratio while dealing with Section 309 and
Section 167 of CrPC:

“12. ... we see no reason whatsoever why the provisions of Section 167
thereof would not apply to a person who comes to be later arrested by the
police in course of such investigation. If Section 309(2) is to be interpreted - as
has been interpreted by the Bombay High Court in Mansuri (supra) - to mean
that after the Court takes cognizance of an offence it cannot exercise its power
of detention in police custody under Section 167 of the Code, the Investigating
Agency would be deprived of an opportunity to interrogate a person arrested
during further investigation, even if it can on production of sufficient materials,
convince the Court that his detention in its (police) custody was essential for
that purpose. We are therefore of the opinion that the words "accused if in
custody™ appearing in Section 309(2) refer and relate to an accused who was
before the Court when cognizance was taken or when enquiry or trial was
being held in respect of him and not to an accused who is subsequently
arrested in course of further investigation. So far as the accused in the first
category is concerned, he can be remanded to judicial custody only in view of
Section 309(2), but he who comes under the second category will be governed
by Section 167 so long as further investigation continues. That necessarily
means that in respect of the latter the Court which had taken cognizance of the
offence may exercise its power to detain him in police custody, subject to the

fulfilment of the requirements and the limitation of Section 167......"

Therefore, the aforementioned decisions of the Apex Court clearly states that the absconding
accused can be arrested and remanded in the police custody in the course of further

investigation subsequent to submission of charge-sheet.
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