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Points to Ponder

To tide over the anomalous situation created by institution of multiple 
FIRs in the same incident, would it not have been proper for the court 
of session to direct joint trial of the different sessions cases arising out 
of the same incident in the light of the provisions contained in section 
220 of Cr.P.C. ?
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IN THE HIGH COURT OF JHARKHAND AT RANCHI 

Criminal Appeal (DB) No. 969 of 2018
Aran Bara ...Appellant 

Versus 
The State of Jharkhand ...Respondent

CORAM :  THE HON’BLE MR. JUSTICE APARESH KUMAR SINGH  
  THE HON’BLE MR. JUSTICE KAILASH PRASAD DEO

For the Appellant : Mr. Shekhar Prasad Sinha, Adv.

For the State : Ms. Vandana Bharti, A.P.P

04/02.07.2019  Heard learned counsel for the appellant and learned A.P.P. for the State on the 
prayer for suspension of sentence made through I.A. No. 5221 of 2019.

 Sole appellant along with six others have been convicted for the offence punishable under 
Sections 302/354 of I.P.C and 3 & 4 of the Prevention of Witch Practices Act, 1999 by the impugned 
judgment dated 2nd August, 2018 rendered in Sessions Trial No. 347 of 2016/T.R. No. 15 of 2018 by 
the Court of learned Additional Judicial Commissioner-VII-cum-Spl. Judge, C.B.I. (AHD)-cum-Spl. 
Court (CAW), Ranchi and have been sentenced to undergo Rigorous Imprisonment for life with a fine 
of Rs. 25,000/- each under Section 302 of I.P.C with a default sentence; Rigorous Imprisonment for 
five years under Section 354 of I.P.C with a default sentence; Rigorous Imprisonment of three months 
with a fine of Rs. 1,000/- each for the offence punishable under Section 3 of the Prevention of Witch 
Practices Act, 1999 with a default sentence and also sentenced to undergo Rigorous Imprisonment for 
six months with a fine of Rs. 2,000/- each for the offence punishable under Section 4 of the Prevention 
of Witch Practices Act, 1999 with a default sentence. All the sentences have been ordered to run 
consecutively.

 Learned counsel for the appellant submits that five other co-convicts have preferred Cr. Appeal 
(D.B) No. 1106 of 2018 against the common impugned judgment. They have been enlarged on bail 
by granting them suspension of sentence during pendency of the appeal vide order dated 15th May, 
2019 passed by a co-ordinate Bench of this Court. Allegation and evidence as against this appellant 
is also same and similar. Therefore, appellant may be enlarged on bail by granting him privilege of 
suspension of sentence during pendency of this appeal.

 Learned counsel for the appellant also submitted that in Cr. Appeal (D.B) No. 1060 of 2018 
arising out of Sessions Trial No. 345 of 2016, appellant has been granted bail by this Bench vide order 
dated 24th June, 2019 taking into account that other eight co-convicts have been granted bail by a co-
ordinate Bench of this Court in Cr. Appeal (D.B) No. 1107 of 2018.

 When the matter was taken up on 25th June, 2019, it transpired that the appellant has been 
convicted in two similar cases. Learned Additional Public Prosecutor was directed to ascertain as to 
how many F.I.Rs have been instituted at Mandar Police Station on 22nd June, 2016 with same and 
similar allegations in respect of the same place of occurrence and the corresponding Sessions Trial 
Cases; number of the accused persons, who are facing trial in those cases and those who have been 
convicted/acquitted by the concerned Court.

 Learned counsel for the appellant was also directed to file an affidavit stating as to in how many 
cases the appellant is facing trial of similar nature and convicted; the number of concerned appeals, if 
any preferred against those convictions.

 On behalf of the appellant affidavit has been filed on 27th June, 2019, inter alia, stating that 
on the allegation of killing of five ladies practicing witchcraft four separate police cases, namely, (1) 
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Mandar P.S. Case No. 91/2015(S.T. No. 347/16), (2) Mandar P.S. Case No. 89/2015 (S.T. No. 2/16), (3) 
Mandar P.S. Case No. 92/2015(S.T. No. 346/16) and (4) Mandar P.S. Case No. 90/2015(S.T. No. 345/16) 
have been registered. In these four Sessions Trial appellant has been acquitted in Sessions Trial No. 
346/16 arising out of Mandar P.S. Case No. 92/2015 while six others were convicted.

 Learned counsel for the State has also filed an affidavit today, wherein at para-6 onwards the 
following facts have been stated. Four F.I.Rs were instituted under Mandar Police Station as named 
above.

 Altogether nine Sessions Trials have been conducted arising out of four F.I.Rs, which are as 
follows:

 Sl.No.  S.T.No.  Arising out of Mandar P.S Case No.

 01.  002/2016   89/2015

 02.  345/2016   90/2015

 03.  346/2016   92/2015

 04.  347/2016   91/2015

 05.  285/2018   89/2015

 06.  219/2019   91/2015

 07.  220/2019   91/2015

 08.  221/2019   91/2015

 09.  222/2019   89/2015

 In S.T. No. 02/2016 there were 39 accused persons; S.T.No. 346/2016 there were same 40 accused 
as in S.T.No. 345/2016; in S.T.No. 347/2016 same 40 accused as in S.T.No. 345/2016; S.T.No. 285/2018 
trial is pending as against accused, Mangal Khalkho; S.T. Nos. 219/2019,220/19,221/2019 and 22/2019 
have been amalgamated as against three accused persons.

 At Para-9 name of the convicts in each of the four Sessions Trial which has been concluded, 
has been given while other five Sessions Trial are still pending. It is appropriate to extract the chart 
showing the Sessions Trial no. and name of the convicts as against them in these four Sessions Trial 
Cases.

 Sl.No.   S.T.No.   Convicts

 01.  02/2016  Burnwas Khalkho, Xaveer Khalkho, Mojesh Khalkho,  
      Krishna Khalkho, Baldeo Khalkho, Sannu Oraon, Sannu  
      Khalkho, Arun Bara, Sandip Khalkho, Sachin Khalkho,  
      Albinus Khalkho 

 02.  345/2016  Sandip Khalkho, Sachin Khalkho, Romit Khalkho,  
      Xaveer Khalkho,Mojesh Khalkho, Krishna Khalkho,  
      Baldeo Khalkho, Aran Bara, Rajesh Tigga

 03.  346/2016  Mojesh Khalkho, Xaveer Khalkho, Sachin Khalkho,  
      Sandip Khalkho, Krishna Khalkho, Baldeo Khalkho,

 04.  347/2016  Sandip Khalkho, Sachin Khalkho, Krishna Khalkho,  
      Baldeo Khalkho, Xaveer Khalkho, Rajesh Tigga, Aran  
      Bara

  05.  285/2018   Trial is pending.
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 06. 219/2019   Trial is pending.

 07. 220/2019  Trial is pending.

 08. 221/2019  Trial is pending. 

 09. 222/2019  Trial is pending.

 Lower Court Records of all these four Sessions Trial have been summoned before this Court in 
connection with the appeals preferred by the convicts thereunder. F.I.R no. Sessions Trial no., date and 
time of institution of Fardbeyan; name of the informant; total number of named accused persons in 
each of these F.I.Rs and the Police Officer, who recorded the Fardbeyan are being incorporated in the 
form of a chart hereinbelow:

F.I.R No. S.T.No. Date & Time 
of institution 
of Fardbeyan

Informant Total named 
accused

Police Officer recorded 
Fardbeyan

89/2015 02/16 08.08.2015 at 
1.00 hours

Anima 
Khalkho

49 A.S.I., Kameshwar 
Prasad Singh

90/2015 345/16 08.08.2015 at 
1.15 hours

Sukumar 
Khalkho

47 S.I., Ram Narayan Singh, 
O.C

91/2015 347/16 08.08.2015 at 
1.10 hours

Sibi Khalkho 49 S.I. S.C Kondangkel

92/2015 346/2016 08.08.2015 at 
1.10 Hours

Suna Khalkho 58 S.I. S. Sundi

 Purpose for which the above details have been extracted shall be dealt with in the later part of 
this order.

 Learned Additional Public Prosecutor has in course of argument opposed the prayer for 
suspension of sentence of this appellant on merits. He submits that five ladies were killed on the 
allegations of practicing witchcraft, which has led to the institution of four F.I.Rs. and corresponding 9 
sessions trial. Appellant has faced conviction in three of the sessions trial cases while acquitted in one 
of them. Learned Additional Public Prosecutor, however, does not dispute that this appellant has been 
granted bail in Cr.Appeal(D.B) No. 1060 of 2019 arising out of Sessions Trial No. 345 of 2016. Other 
five co-convicts in the instant S.T No. 347 of 2016 have been enlarged on bail by a co-ordinate Bench 
of this Court on 15th May, 2019 in Cr.Appeal (D.B) No. 1106 of 2018.

 We have considered the submission of learned counsel for the appellant and State and taken 
note of the facts and circumstances noted above as also the relevant material evidence relied upon by 
them on the prayer made for suspension of sentence of this appellant.

 Having regard to the fact that other five co-convicts have been enlarged on bail by a co-ordinate 
Bench of this Court in Cr. Appeal (D.B.) No. 1106 of 2018 arising out of the same S.T. Case, we are 
inclined to enlarge the appellant on bail by granting him privilege of suspension of sentence during 
pendency of this appeal. Accordingly, let the appellant, Arun Bara be released on bail, during pendency 
of this appeal, on furnishing bail bonds of Rs. 10,000/- (Rupees Ten Thousand) with two sureties of 
the like amount each, to the satisfaction of learned Additional Judicial Commissioner-VII-cum-Spl. 
Judge, C.B.I. (AHD)-cum-Spl. Court (CAW), Ranchi in connection with Sessions Trial No. 347 of 
2016/T.R. No. 15 of 2018 arising out of Mandar P.S. Case No. 91 of 2015, corresponding to G.R. 
Case No. 4820 of 2015, subject to the condition that one of the bailors should be blood relative of the 
appellant. Appellant and his bailor shall not change their address without prior permission of Trial 
Court.
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 I.A. No. 5221 of 2019 stands allowed accordingly. In view of the conspicuous facts noticed 
hereinabove, both from the affidavit of the State and the relevant material particulars culled out from 
the Lower Court Records in connection with four Sessions Trial cases named above, we consider 
it appropriate that the instant order be communicated to the Home Secretary, Government of 
Jharkhand, Director General of Police and Director (Prosecution), Jharkhand. It is expected that State 
functionaries would enquire and ascertain whether it was proper to record separate F.I.Rs for the above 
occurrences, which has led to nine separate trials when most of the accused persons are common and 
prosecution witnesses also appear to be common. Let a copy of this order be also sent to the Director, 
Judicial Academy.

         Sd/-(Aparesh Kumar Singh, J)  
         Sd/-(Kailash Prasad Deo, J.)

qqq



Points to Ponder

Why a proper order under section 299 Cr.P.C. was not drawn and the 
evidence were not recorded in the absence of the absconding accused 
by the trial court ?
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IN THE HIGH COURT OF JHARKHAND AT RANCHI

Cr. Appeal (DB) No. 309 of 2013
Gorkha Gope ...Appellant 

Versus 
The State of Jharkhand ...Respondent

With

Cr. Appeal (DB) No. 264 of 2012

Mohan Gope ...Appellant 
Versus 

The State of Jharkhand ...Respondent

CORAM : HON’BLE MR. JUSTICE APARESH KUMAR SINGH 
  HON’BLE MR. JUSTICE KAILASH PRASAD DEO

For the Appellants : Mr. Rajendra Prasad Gupta, Advocate

For the State : M/s Rajiv Ranjan Mishra, GP-II, Ram Prakash Singh, A.P.P.

12/ 06.03.2019 Two affidavits have been filed, one on behalf of the Superintendent of Police, West 
Singhbhum and other on behalf of the Home Department, pursuant to our order dated 20.02.2019. 
Learned GP-II Mr. Rajiv Ranjan Mishra has prayed for six weeks’ time since the authorities are in the 
process of deliberation and consultation with all concerned to formulate a mechanism to deal with the 
issue. We are inclined to allow four weeks’ time to them to do the needful.

2. The affidavit of the Superintendent of Police, West Singhbhum indicates that one absconder / 
accused, Sadhu Charan Gope, son of late Antu Gope died sometime in the year 2011. A Report 
has been given to that effect by the Village Munda (Annexure-C). The other absconder / accused 
Budh Ram Gope is not traceable in spile of search, proclamation, etc. Upon direction of the 
Police Headquarters earlier, a criminal case under section 174A of the Indian Penal Code 
has been instituted against him on 26.02.2019 bearing Chakradharpur P.S. Case No. 25/2019. 
Learned A.P.P. Mr. Ram Prakash Singh submits that the absconder / accused is not traceable for 
the last ten years.

3. What steps were taken for tracing the absconder / accused Budh Ram Gope over all these years, 
is not evident from the affidavit. They need to delineate the steps taken in that regard in the next 
affidavit. Having regard to the request made, let the case appear on 10.04.2019 as unfixed case.

4. Let a copy of the order dated 20.02.2019 be also sent to the Director, Judicial Academy for the 
needful.

             Sd/- 
            (Aparesh Kumar Singh, J)

             Sd/- 
               (Kailash Prasad Deo, J)

qqq
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IN THE HIGH COURT OF JHARKHAND AT RANCHI

Cr. Appeal (DB) No. 309 of 2013
Gorkha Gope ...Appellant 

Versus 
The State of Jharkhand ...Respondent

With

Cr. Appeal (DB) No. 264 of 2012

Mohan Gope ...Appellant 
Versus 

The State of Jharkhand ...Respondent

CORAM : HON’BLE MR. JUSTICE APARESH KUMAR SINGH 
  HON’BLE MR. JUSTICE KAILASH PRASAD DEO

For the Appellants : Mr. R.P. Gupta, Advocate

For the State : Mr. R.P. Singh, A.P.P.

11/ 20.02.2019 These two appeals are one more instance where we find that out of four persons, 
two have been chargesheeted (appellants herein) and sent up for trial while the other two namely 
Budhram Gope and Sadhucharan Gope chargesheeted as absconders. The instant appeals arise out 
of Chakradharpur P.S. Case No.139/2006 registered on 7th November 2006; chargesheet bearing 
no.30/2007 dated 12th March 2007 submitted under Sections 302/201/307/120B/34 I.P.C. Appellants 
before us have been convicted by the learned Sessions Court in Sessions Trial No.114/2007 and have 
been in custody since their apprehension except that appellant Mohan Gope has been granted bail 
pursuant to the suspension of sentence accorded by this Court on 2nd May 2017. This indicates that 
two accused persons are at large since the commission of the offence and they have never been brought 
to face trial before the Court, whereas the two accused persons/appellants herein after facing trial and 
conviction have served sentence for about 10 years and more. Though we do not know the fate of these 
appeals at this stage, but in either of events precious judicial time is likely to be consumed in the fresh 
trial of the other two accused persons and possibly at the appellate stage as well, if they are convicted. 
In case these appeals are allowed, two accused persons who have never submitted to the jurisdiction 
of the criminal justice system, would possibly avail the benefit thereof.

 We may usefully refer to at least three such criminal appeals or batch of criminal appeals which 
have been taken up by this Court in the last three days where similar situation has arisen :

(i) Cr. Appeal (DB) No.537/2014 : The instant appeal arises out of Bariatu (Gonda) P.S. Case No. 
60/2002 registered on 15.04.2002 corresponding to G. R. No. 1044/2002 (S. T. No. 208/2003); 
chargesheet no.77/2002 dated 5.7.2002 submitted under Sections 302/34 I.P.C. When this 
appeal was taken up on 18th February 2019, we found that two of the accused persons had 
been convicted in 2004 itself and upon due inquiries from the office it transpired that their 
Cr. Appeals bearing Cr. Appeals (DB) No.1885/2004 and 1974/2004 were pending adjudication 
before this Court. The convict in Cr. Appeal (DB) No.537/2014 was also an absconder, who 
was apprehended after 8-9 years and a fresh trial of this appellant was conducted leading to his 
conviction from which the instant Cr. Appeal (DB) No.537/2014 arises. In order to avoid conflict 
of decision and to ensure conformity in the decision, all these appeals have been directed to be 
listed on 13th March 2019.
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(ii) During hearing of Cr. Appeal (DB) No.141/1996(R) on 18th February 2019, we were surprised 
to find that a chargesheeted accused Jageshwar Gope had been absconding since 1993 itself. 
He has not submitted to the jurisdiction of the Court and not faced the rigors of the trial. In 
this case also for the aforesaid reason we have sought instruction from the investigating agency 
whether the said accused has been apprehended or not and/or has faced trial thereafter or not. 
This matter is running on the Board today, but desired information has not yet come. This 
appeal arises out of Nimiyaghat P.S. Case No.106/1993 registered on 02.10.1993 corresponding 
to G.R. No.1551/1993 (S.T. No.14/1994) bearing chargesheet no.110/1993 dated 31.12.1993.

(iii) Cr. Appeal (DB) No.200/2014 and 745/13 were listed before this Court on 19th February 2019 
and taken up. During the course of hearing we again found that another accused Rajendra Samad 
@ Raju Samad had absconded during trial at the stage of Section 313 Cr.P.C. after the entire 
evidence of prosecution had been led. In this case again we thought it proper to defer the matter 
to enable the learned A.P.P. to ascertain the facts relating to his apprehension and whether he 
has faced trial and/or what is the stage of that trial. In the instant two appeals also one of the 
appellants Manoj Kumar Nayak @ Suraj Nayak has been in custody, though the other convict/
appellant Ram Singh Samad @ Ranchi Samad has been enlarged on bail during pendency of 
these appeals. These appeals arise out of Goilkera P.S. Case No.31/2006 registered on 16.12.2006 
corresponding to G.R. No.382/2006 (S.T. No.99/2007) bearing chargesheet no.08/2007 dated 
14.3.2007 submitted under Sections 302/201/120B/34 IPC.

 There can be an argument on behalf of the appellants who are before the Court that their cases 
should not be deferred because one or the other accused has escaped the rigors of the trial and is still 
at large. However, the issue involved is of larger significance relating to the effective functioning of the 
criminal justice delivery system. We are constrained to say that these facts have cropped up at the stage 
of final hearing of the appeals when the matters have to be deferred for the aforesaid reasons causing 
unnecessary consumption of Court’s time.

 Since these instances are not isolated in nature, but are being noticed on regular basis and reflect 
a systemic problem, we requested learned Government Pleader No.II Mr. Rajiv Ranjan Mishra to 
assist us and take proper instruction from the concerned. We are of the view that since these issues are 
of larger importance concerning criminal justice delivery system, it needs to be brought to the notice 
of Home Secretary, Government of Jharkhand; Director General of Police, Government of Jharkhand; 
Director, Prosecution, Government of Jharkhand as well. We are also of the view that the matter 
needs to be brought to the notice of the learned Advocate General, so that an appropriate mechanism 
can be devised through the assistance of the learned State Counsel/Additional Public prosecutor to 
undertake due diligence in all such matters well ahead of the dates when the appeals are likely to be 
taken up for final hearing, so that they are properly instructed.

 In the instant two appeals also, the relevant facts need to be ascertained by the learned A.P.P. The 
Superintendent of Police, West Singhbhum, Chaibasa shall undertake due diligence in the matter and 
report to the Court before the next date by way of an affidavit to be filed by an officer of suitable rank 
on his behalf.

 Let a copy of this order be handed over to the office of learned Advocate General. Let the name 
of learned G.P.II Mr. Rajiv Ranjan Mishra be reflected in the cause list as counsel for the State along 
with learned A.P.P. Mr. Ram Prakash Singh. Copy of the order be sent to the officers named above i.e. 
the Secretary, Home, Government of Jharkhand; the Director General of Police, Jharkhand and the 
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Director of Prosecution, Jharkhand through FAX apart from the usual mode.

 These appeals are, therefore, adjourned to 6th March 2019.

Sd/-(Aparesh Kumar Singh, J.)  
Sd/-(Kailash Prasad Deo, J.)

qqq



Points to Ponder

Despite several directions of the Hon’ble Court for not publishing the 
name of the victim of rape cases in the light of the provisions contained 
in section 228A of IPC and directions contained in the judgment of 
Hon’ble Supreme Court in the matter of Nipun Saxena Vs. Union of 
India reported in (2019) 2 SCC 703 Why the directions are not being 
followed in its true intent and spirit ?
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Points to Ponder

* In case where chargesheet has been submitted but instead of 
submitting chargesheet the investigation is kept pending against 
some absconding accused persons, can the court of sessions 
proceed against such accused under section 319 Cr.P.C. in the light 
of the ratio laid down in the case of Hardeep Singh Vs. State of 
Punjab reported in (2014) 3 SCC 92, to avoid multiplicity of trials 
arising from the same incidence ?

* Is there any legal impediment in proceeding against a person 
whome there are sufficient materials available in the case diary but 
the investigation has been kept pending against him ?

* Even if a charge sheet is submitted subsequently against such 
absconding accused against whome the sessions case has already 
proceed u/s 319 Cr.P.C. why not his case be sent for being tagged 
with the original record ?
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Points to Ponder

What are the requirements and ingredients of an order taking cognizance 
and an order for summoning of accused persons ?
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IN THE HIGH COURT OF JHARKHAND AT RANCHI 

Cr. M.P. No. 2744 of 2013
1. Amresh Kumar Dhiraj 

2. Mithilesh Kumar Chaudhary 
3. Brajesh Kumar Chaudhary 
4. Rajesh Kumar Chaudhary 

5. Mukesh Kumar Chaudhary ...Petitioner(s) 
Versus 

1. State of Jharkhand 
2. Raj Kumar Agarwal ...Opp. Parties

CORAM:  HON’BLE MR. JUSTICE ANANDA SEN

For the Petitioner :  Mr. A.K.Chaturvedi, Advocate

For the State :  Mrs. Vipul Divya, A.P.P.

For O.P. no. 2 :  Mr. Avishek Prasad, Advocate

12/27.11.2019  Heard learned counsel appearing for the petitioners, learned counsel for the State 
and the learned counsel for O.P. No. 2.

2. This case has been listed today under the heading for Orders on a petition being I.A. No. 6862 
of 2019, praying therein to extend the period of stay, which was granted in favour of these 
petitioners by this Court vide order dated 08.10.2014. Now, all the parties agree for final disposal 
of the case, rather than to argue on the stay petition.

3. Learned counsel for the petitioners submits that the cognizance and summoning order dated 
13.08.2013, passed by the Additional Chief Judicial Magistrate, Latehar in Complaint Case No. 
C-20 of 2013 is under challenge. He submits that the impugned order will show that the Court has 
not applied its mind while taking cognizance. He submits that merely in a mechanical manner, 
cognizance has been taken in this case and thereafter summons have been issued against these 
petitioners. It is argued that before issuing summons, the Magistrate is duty bound to record 
his satisfaction that there are sufficient materials to proceed against the accused persons and 
then only he should issue summons. He further submits that this is a mandate casted upon the 
Magistrate in terms of Section 204 of the Code of Criminal Procedure, which has been over 
looked by the Magistrate while issuing process under Section 204 Cr.P.C.

4. Learned counsel appearing for O.P. No. 2 submits that the cognizance was taken after going 
through the statements of the witnesses and the Court found that there is prima-facie case made 
out under Sections 147, 341, 323, 325 & 504 of the Indian Penal Code. He submits that some 
of the witnesses were the injured witnesses, who also sustained fracture injuries on the hands 
of these petitioners. Thus, according to him, the court has rightly taken cognizance against the 
petitioners for the offence.

5. I have gone through the records of the case and the composite cognizance order and the order 
issuing process.

6. An FIR was registered being Chandwa P.S. Case No. 33 of 2011 against these petitioners for 
allegedly committing offence punishable under Sections 147, 149, 341, 379, 325 & 427 of the 
Indian Penal Code. After investigation, the police submitted final form exonerating these 
petitioners. A protest -cum-complaint was filed by O.P. no. 2, which was registered as Complaint 
Case C-20 of 2013. After inquiry, the impugned order dated 13.08.2013 was passed by the 
Magistrate. While I go through the impugned order, I find that it has been mentioned therein 
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that four inquiry witnesses were examined and on perusal of their statements, the Court found 
that prima-facie case is made out for committing an offence punishable under Sections 147, 
341, 323, 325 & 504 of the Indian Penal Code against all the five accused persons/petitioners. 
Thereafter, summons was issued to the accused persons. This impugned order dated 13.08.2013 
is a composite order, i.e. an order taking cognizance and an order issuing summons.

7. Section 190 of the Code of Criminal Procedure provides for taking cognizance of an offence. 
Relevant portion of Section 190(1) of the Code of Criminal Procedure reads as follows:-

 “190. Cognizance of offences by Magistrates-(1) Subject to the provisions of this Chapter, any 
Magistrate of the first class, and any magistrate of the second class specially empowered in this 
behalf under sub-section (2), may take cognizance of any offence;-

(a) upon receiving a complaint of facts which constitute such offence;

(b) upon a police report of such facts;

(c) upon information received from any person other than a police officer, or upon his own 
knowledge, that such offence has been committed.”

8. From perusal of the aforesaid provision of law, I find that a court can take cognizance under 
Section 190(1) (a) upon receiving a complaint of facts which constitute such offence and (b) 
upon a police report of such facts, and on upon information received from any person etc.

9. In this case, admittedly, the police report exonerated the petitioners. Thereafter, the informant 
filed a complaint-cum-protest petition, which was taken up by the Magistrate as a complaint, 
upon which cognizance, in this case, has been taken. Thus, the cognizance, in this case, is taken 
under the provisions of Section 190(1)(a) of the Code of Criminal Procedure.

10.  The word “cognizance” is not defined in the Code of Criminal Procedure. In the case of 
“S.K.Sinha, Chief Enforcement Officer- versus- Videocon International Ltd. & Others, reported 
in (2008) 2 SCC 492”, the Hon’ble Supreme Court in Para-19 has held as follows:-

“19.  The expression ‘cognizance’ has not been defined in the Code. But the word (cognizance) is 
of indefinite import. It has no esoteric or mystic significance in criminal law. It merely means 
‘become aware of ’ and when used with reference to a court or a Judge, it cannot ‘to take 
notice of judicially’. It indicates the point when a court or a Magistrate takes judicial notice 
of an offence with a view to initiating proceedings in respect of such offence said to have been 
committed by someone.” 

11. Thus, the word “cognizance” means taking note of the facts, by the Magistrate, which constitute 
an offence. In the aforesaid judgment the Hon’ble Supreme Court has also held that taking 
cognizance is thus a sine qua non or condition precedent for holding a valid trial. When a 
cognizance order is sought to be quashed, the Hon’ble Supreme Court has held that when from 
bare perusal of the FIR or the complaint an offence is made out then the order taking cognizance 
cannot be quashed. This means that the court has to take cognizance of an offence after perusal 
of the FIR, police papers and charge sheet, if an offence is made out. In a complaint case, if from 
bare perusal of the complaint an offence is made out, the court has to take cognizance. Thus, 
it can be said that the court has to apply its mind and come to a conclusion that an offence is 
made out. If the offence is made out, he has to take cognizance of the offence. Thus, the Hon’ble 
Supreme Court in the case of “S.K.Sinha, Chief Enforcement Officer” (supra) has held that the 
cognizance is taken of an offence and not of an offender.

 It is settled that, cognizance is always taken against offence and not against offender. The offence 
herein means “any offence.” It is not limited to the penal provision mentioned in the FIR or in 
the complaint only. Since cognizance is taken not against the offender but against offence, it can 
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be said that the order taking cognizance is “offence centric” and not “person centric”. Against a 
person summons/warrants are issued, cognizance is not taken.

12.  At the stage of taking cognizance it is only to be seen as to whether any offence is made out or 
not. At this stage the court is not to go into the merit of the case made out by the police in the 
charge sheet or in the complaint. Nor at this stage the success of the case is to be weighed by a 
detail order. The duty of the Magistrate is limited at this stage.

 It is clear that it is not necessary to pass a detail order giving detail reasons while taking 
cognizance. The order taking cognizance should only reflect application of judicial mind. If the 
Magistrate after going through the complaint petition and the statements of the other witnesses 
or after going through the FIR, case diary and charge sheet or the complaint, as the case may be 
comes to a conclusion that the offence is made out, he is bound to take cognizance of the offence. 
The order should reflect application of judicial mind to the extent that from the FIR, the case 
diary or complaint, offence is made out.

13.  After taking cognizance the next step which the court has to take is to decide whether to issue 
process under Section 204 of the Code of Criminal Procedure or not. It is necessary to quote 
Section 204 of the Code of Criminal Procedure, which is quoted herein below:-

“204. Issue of process- (1) If in the opinion of a Magistrate taking cognizance of an offence there is 
sufficient ground for proceeding, and the case appears to be-

(a) a summons-case, he shall issue his summons for the attendance of the accused, or

(b) a warrant-case, he may issue a warrant, or, if he thinks fit, a summons, for causing the 
accused to be brought or to appear at a certain time before such magistrate or (if he has 
no jurisdiction himself) some other Magistrate having jurisdiction.’

(2) No summons or warrant shall be issued against the accused under sub-section (1) until a list 
of the prosecution witnesses has been filed.

(3) In a proceeding instituted upon a complaint made in writing, every summons or warrant 
issued under sub-section (1) shall be accompanied by a copy of such complaint.

(4) When by any law for the time being in force any process-fees or other fees are payable, no 
process shall be issued until the fees are paid and, if such fees are not paid within a reasonable 
time, the Magistrate may dismiss the complaint.

(5) Nothing in this section shall be deemed to affect the provisions of section 87.”

14. Sub-section (1) of Section 204 provides that if in the opinion of a Magistrate, who is taking 
cognizance, there are sufficient ground for proceeding, then he has to issue summons or warrant 
in the appropriate case, as envisaged in Section 204(1)(a)(b). Two important phrase in this sub- 
section (1) of Section 204 is (i) “in the opinion of a Magistrate” and (ii) “there is sufficient 
ground for proceeding”. From the reading of the aforesaid section, it is quite clear that if there 
exists sufficient ground to proceed against the accused, the Magistrate has to form an opinion to 
that effect and proceed. Proceeding in this contest means issuing summons or warrant in term 
of sub-section (i)(a) or (i)(b) as the case may be. This proceeding is against a person, i.e. the 
accused. Thus, this provision of law, i.e. Section 204 Cr.P.C. is a person centric clause, whereas 
Section 190 Cr.P.C., i.e. taking cognizance, as discussed above, is offence centric.

15. The question is, when can a process under Section 204 Cr.P.C be issued? It does not mean that 
if cognizance of an offence is taken, the Magistrate has to issue summon against all the named 
accused persons in the complaint or FIR. This is not what Section 204 Cr.P.C. envisages. As per 
the provision of Section 204 Cr.P.C. only if there is sufficient ground to proceed, then only the 
Magistrate has to proceed. As the proceeding is against a person/accused, the Magistrate has to 
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form an opinion that there are sufficient materials against the accused to proceed. There may 
be situation when from the records it would be evident that there are no sufficient materials to 
proceed against some of the accused persons, though in general an offence is made out. If this 
would be the situation, then summons cannot be issued against all the accused, rather it should 
be issued only against those accused persons against whom there are sufficient materials to 
proceed.

16. In the case of “S.M.S. Pharmaceuticals Ltd. -versus- Neeta Bhalla, reported in (2005) 8 SCC 
89, the Hon’ble Supreme Court in Para-5 has held as follows:-

“5.  Section 203 of the Code empowers a Magistrate to dismiss a complaint without even issuing 
a process. It uses the words “after considering” and “the Magistrate is of opinion that there 
is no sufficient ground for proceeding”. These words suggest that the Magistrate has to apply 
his mind to a complaint at the initial stage itself and see whether a case is made out against 
the accused persons before issuing process to them on the basis of the complaint. For applying 
his mind and forming an opinion as to whether there is sufficient ground for proceeding, a 
complaint must make out a prima facie case to proceed This, in other words, means that a 
complaint must contain material to enable the magistrate to make up his mind for issuing 
process. If this were not the requirement, consequences could be far-reaching. If a Magistrate 
had to issue process in every case, the burden of work before the Magistrate as well as the 
harassment caused to the respondents to whom process is issued would be tremendous. Even 
Section 204 of the Code starts with the words “if in the opinion of the Magistrate taking 
cognizance of an offence there is sufficient ground of proceeding”. The words “sufficient 
ground for proceeding” again suggest that ground should be made out in the complaint for 
proceeding against the respondent. It is settled law that at the time of issuing of the process the 
Magistrate is required to see only the allegations in the complaint and where allegations in 
the complaint or the charge-sheet do not constitute an offence against a person, the complaint 
is liable to be dismissed.”

17. The Hon’ble Supreme Court in the case of “M/s GHCL Employees Stock Option Trust- versus- 
M/s India Infoline Limited, reported in [2013 (2) East Cr. C. 326 (SC)” has held that before 
issuing summons the Court has to record its satisfaction that prima-facie case is made out 
against the accused. According to this Court, this is the satisfaction as envisaged under Section 
204 Cr.P.C. and not under Section 190 Cr.P.C. This satisfaction has to be recorded only for the 
purpose of issuing process. The Magistrate has to see whether there are any materials to proceed 
against the accused person. Consideration for taking cognizance is different than that of issuing 
process. One is directed towards the offence and the other is towards the person. This cannot be 
mixed, even if a composite order is passed.

18. As held earlier, Section 190 Cr.P.C. is offence centric where the Magistrate has only to see whether 
any offence is made out or not. While exercising jurisdiction under Section 190 Cr.P.C. he has 
not to see as to who are the persons, who have committed the offence against whom he needs to 
proceed. This fact, as to whether, who has committed the offence and to be proceeded against, is 
to be seen while exercising jurisdiction under Section 204 Cr.P.C. At this point, the Magistrate 
has to see whether there are materials and allegation against the person to proceed against or 
not. If are materials to proceed then he has to issue summons or warrant as the case may be.

19. In both the circumstances the Court has to apply his mind. In the case of “Dy. Chief Controller 
of Imports & Exports- versus- Roshanlal Agarwal, reported in (2003) 4 SCC139”, the Hon’ble 
Supreme Court has held in Para-9 as follows:-

“9.  In determining the question whether any process is to be issued or not, what the Magistrate 
has to be satisfied is whether there is sufficient ground for proceeding and not whether there 
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is sufficient ground for conviction. Whether the evidence is adequate for supporting the 
conviction, can be determined only at the trial and not at the stage of inquiry. At the stage 
of issuing the process to the accused, the magistrate is not required to record reasons. This 
question was considered recently in U.P. Pollution Control Board- versus- Mohan Meakins 
Ltd and after noticing the law laid down in Kanti Bhadra Shah-versus- State of W.B., it was 
held as follows (SCC p. 749, para-6):-

 “The legislature has stressed the need to record reasons in certain situations such as dismissal 
of a complaint without issuing process. There is no such legal requirement imposed on a 
Magistrate for passing detailed order while issuing summons. The Process issued to accused 
cannot be quashed merely on the ground that the Magistrate had not passed a speaking 
order.” There is no legal requirement to pass a detailed order while issuing summons.

20. In the case of “Sunil Bharti Mittal - versus- CBI, reported in (2015) 4 SCC 609”, the Hon’ble 
Supreme Court has held that an opinion to proceed further against the accused is to be stated in 
the order itself. Further in the case of “Anil Kumar & Others -versus- M.K.Aiyappa & Another, 
reported in (2013) 10 SCC 705” at para-11 the Hon’ble Supreme Court while dealing with the 
scope of Section 156(3) Cr.P.C. has held that the application of mind by the Magistrate should be 
reflected in the order. The mere statement that he has gone through the complaint, documents 
and heard the complainant, as such, as reflected in the order, will not be sufficient. The order is 
liable to be set aside if no reason is given therein while coming to the conclusion that there is 
prima facie case against the accused, though detailed reasons need not to be given. The proper 
satisfaction should be recorded by the Judge.

21. Further in the case of “Pepsi Food Limited and Another- versus- Special Judicial Magistrate & 
Others, reported in (1998) (5) SCC 749” the Hon’ble Supreme Court in para-28 has observed as 
follows:-

“28.  Summoning of an accused in a criminal case is a serious matter Criminal law cannot be set into 
motion as a matter of course. It is not that the complainant has to bring only two witnesses to 
support his allegations in the complaint to have the criminal law set into motion. The order of 
the magistrate summoning the accused must reflect that he has applied his mind to the facts 
of the case and the law applicable thereto. He has to examine the nature of allegations made 
in the complaint and the evidence both oral and documentary in support thereof and would 
that be sufficient for the complainant to succeed in bringing charge home to the accused. It is 
not that the magistrate is a silent spectator at the time of recording of preliminary evidence 
before summoning of the accused. The Magistrate has to carefully scrutinize the evidence 
brought on record and may even himself put questions to the complainant and his witnesses 
to elicit answers to find out the truthfulness of the allegations or otherwise and then examine 
if any offence is prima facie committed by all or any f the accused.” 

 This proposition has also been reiterated by the Hon’ble Supreme Court in the case of “Ramdev 
Food Products Private Limited- versus- State of Gujrat, reported in (2015) 6 SCC 439”.

22. The order taking cognizance under Section 190 Cr.P.C. and order issuing process under Section 
204 Cr.P.C., can very well a composite order but as observed, the application of mind would be 
different in both cases. This application of mind must be reflected in the order itself. The order 
should not be mechanical. Magistrate has to mention at least that there are sufficient materials to 
proceed against the persons and what are the prima-facie materials to proceed against them. He 
need not pass a detail judgment evaluating the materials, which are before him. The detail reasons 
as to why he is taking cognizance or issuing process are not to be mentioned but at least what are 
the bare minimum prima-facie materials against the accused-petitioners should be mentioned in 
the order issuing summon and prima facie what offence is alleged, in the order taking cognizance.
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23. Applying the aforesaid principle, while going through this impugned order, I find that though the 
Magistrate has mention that there are statements of the witnesses, but what are the prima-facie 
materials to proceed against these petitioners and others have not been whispered. In a most 
mechanical manner, in one line, this impugned order has been passed summoning the accused. 
The Hon’ble Supreme Court in the case of “S.M.S. Pharmaceuticals Ltd.” and “Ramdev Food 
Products Private Limited” (supra) has held that summoning an accused is a very serious matter 
and has got far reaching implications on the person who has been summoned.

 Thus, a serious order, i.e. summoning order should not be issued casually in a mechanical 
manner. I find that the order taking cognizance and the summoning order, in this case, is passed 
in a most casual manner without recording his satisfaction and as to what are the bare minimum 
materials available on record. I also find that the court has taken cognizance against the accused, 
which is not the mandate of law. As mentioned earlier cognizance is to be taken against an 
offence and warrant/ summon is to be issued against accused. Further, the nature of satisfaction 
will also have to be different while passing both the orders.

 The facts, which appear before the Magistrate, have to be bifurcated by him, (i) offence centric 
(ii) person centric. The offence centric fact will be the basis of the order taking cognizance under 
Section 190 Cr.P.C. and person centric fact to be the basis of order under Section 204 Cr.P.C.

24. Thus, I have no other alternative but to set aside the impugned order dated 13.08.2013 and remit 
back the matter to the Magistrate for passing a fresh order under Section 190 Cr.P.C. and 204 
Cr.P.C. in accordance with law. Accordingly, the impugned order dated 13.08.2013, passed by 
the Additional Chief Judicial Magistrate, Latehar in Complaint Case No. C-20/2013, is hereby 
set aside and the matter is remitted back to the Magistrate.

25. Thus, this application stands allowed. 

I.A. No. 5399 of 2016

 In view of the final order passed in the main application, this interlocutory application has 
become infructuous. Accordingly, it is dismissed as such.

(Ananda Sen, J)

qqq
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IN THE HIGH COURT OF JHARKHAND AT RANCHI 

Cr. M.P. No. 3060 of 2019
Kartikesh Mishra @ Kartikesh Kumar Mishra ...Petitioner(s) 

Versus 

The State of Jharkhand ...Opp. Parties

CORAM:  HON’BLE MR. JUSTICE ANANDA SEN

For the Petitioner(s) :  M/s Faisal Khan and S. M. Shahzad, Advocates.

For the State :  A.P.P.

05/29.11.2019: The petitioner has challenged the orders dated 3.6.2019 and 11.7.2019, by which, the 

processes under Sections 82 and 83 Cr.P.C, have been issued against the petitioner.

 It is necessary to quote the aforesaid orders.

 “3.6.2019:  Complainant has filed attendance through lawyer. Accused is absent.

   O/c to issue process 82 against the accused.

   Put up on 11.7.2019.

 11.7.2019:  Complainant filed Hazari through lawyer. Accused is absent.

   O/c to issue process under Section 83 Cr.P.C against accused.

   Put up case on 17.8.2019 on appearance.”

 The aforesaid orders are absolutely cryptic as the same do not reflect subjective satisfaction as to 

why the process under Sections 82 and 83 has been issued.

 Since the subjective satisfaction is missing, the orders impugned dated 3.6.2019 and 11.7.2019 

by which, the process under Sections 82 and 83 Cr.P.C has been issued against the petitioner in 

connection with Complaint Case No. 2613 of 2013, pending in the court of learned CJM, Ranchi, are 

quashed and set aside.

 However, the learned Magistrate is at liberty to proceed further in accordance with law.

 Before parting with the order, this Court finds that on each and every date, this Court comes 

across this type of cryptic orders passed by the Magistrates issuing process under Sections 82 and 83 

Cr.P.C. The process under Sections 82 and 83 Cr.P.C cannot be issued in a mechanical manner. This 

Court further feels that perhaps the Judicial Magistrates of the State are unaware of the legal provisions 

and the requirements, while issuing the process under Sections 82 and 83 Cr.P.C against accused. The 

processes under Sections 82 and 83 Cr.P.C cannot be issued in mechanical or routine manner.

 This is not a routine order. Liberty of a person is involved. An order which curtails the liberty 

of a person must be passed cautiously, following all the requirements of law. It cannot be cryptic or 
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mechanical nor can it be a routine order. This Court is burdened with applications challenging these 

type of cryptic orders. It adds to pendency of the cases for no reasons.

 Duty is cast upon Judicial Academy of the State to train the Judicial Officers of the State so that 

this type of cryptic and mechanical orders are not passed while issuing the process under Sections 82 

and 83 Cr.P.C .

 Thus, Judicial Academy, Jharkhand, Ranchi, must now come forward to address this issue, and 

start imparting training to the Judicial Officers, on this primary issue.

 Let a copy of this order be communicated through FAX to the Director, Judicial Academy, 

Ranchi for necessary action.

(ANANDA SEN, J.)

qqq



Points to Ponder

* Can a title appeal be disposed of on merits without giving issue 
wise finding of facts or of the points arising for determination in 
the appeal and without complying with the requirement of the 
provision of law under Order XL, Rule 31 C.P.C. ?

* The judgment passed in Title Appeal referred here after will show 
that it has not been decided issue wise or by formulating points for 
determination.

* The evidences have not been discussed by the appellate court.

* There is no indipendent finding of facts.
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COGNIZANCE
1. Meaning
 Word cognizance has not been defined under the code, but in legal parlance it is used in the 

code to indicate the point when the Magistrate or Judge takes judicial notice of an offence. 
According to Black’s Law Dictionary the word “cognizance” means “jurisdiction” or “the 
exercise of jurisdiction” or “power to try and determine causes”. In common parlance it means 
taking notice of. It merely means recognition, perception, realization, to become aware of and 
in reference to code it connotes to take notice judicially. The question is germane because from 
it flows legal consequences which may lead to legal rights and liabilities. Further, a trial court is 
invested with specific powers to be exercised at the pre-cognizance and post-cognizance stages. 
This calls for a conceptual clarity as to what do we mean by the expression ‘cognizance of offence’ 
and when can the magistrate be said to have taken cognizance in a particular case.

 Cognizance is defined in Wharton’s Law Lexicon 14th Edn., at page 209. It reads: “Cognizance 
(Judicial), knowledge upon which a judge is bound to act without having it proved in evidence: as 
the public statutes of the realm, the ancient history of the realm, the order and course of proceedings 
in Parliament, the privileges of the House of Commons, the existence of war with a foreign State, the 
several seals of the King, the Supreme Court and its jurisdiction, and many other things. A judge is 
not bound to take cognizance of current events, however notorious, nor of the law of other countries.”

 Chapter XIV of the CrPC which begins with section 190 deals with the cognizance of offence 
by magistrates. Criminal proceedings in the Courts are initiated by taking cognizance of the 
offences and criminal proceedings strictu sensu are not in fact initiated until the cognizance of 
the offence is taken. Therefore, mere presentation of a police report under section 173 CrPC or 
mere presentation of a complaint under section 200 by a private individual does not constitute 
the institution of criminal proceeding.

190. Cognizance of offences by Magistrates. 

(1)  Subject to the provisions of this Chapter, any Magistrate of the first class, and any 
Magistrate of the second class specially empowered in this behalf under sub-section 
(2), may take cognizance of any offence-

(a)  upon receiving a complaint of facts which constitute such offence ; 

(b)  upon a police report of such facts; 

(c)  upon information received from any person other than a police officer, or 
upon his own knowledge, that such offence has been committed.

(2)  The Chief Judicial Magistrate may empower any Magistrate of the second class to 
take cognizance under sub-section (1) of such offences as are within his competence 
to inquire into or try.

 Section 190 Cr.P.C. enumerates the specific ways in which a cognizance can be taken. Law is 
well settled that Magistrate is not bound by the Police report and he may exercise independent 
discretion in the matter while taking cognizance. Taking cognizance is not the same thing as the 
initiation of proceeding because cognizance is taken of the offence and not of the persons. It is 
for the reason that even where the offenders are not known, a magistrate can take cognizance 
of the offence. The stage at which the cognizance is taken on the basis of a complaint and that 
on the basis of a police report is different. While in a police case the court has the advantage of 
the police report which is submitted after investigation along with the case diary, and therefore, 
on prima facie case being made out there will not be any difficulty in taking cognizance under 
section 190 (1) (b) after submission of the police report. 
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 Before it can be said that any Magistrate has taken cognizance of any offence under section 190 
(1) (a) Cr.P.C. he must not only have applied his mind to the contents of the petition, but he must 
have done so for the purpose of proceeding in a particular way as indicated in the subsequent 
provisions of Chapter XV of Cr.P.C. under section 200 and 202. When the Magistrate applies his 
mind not for the purpose of proceeding under the subsequent sections of this chapter, but for 
taking actions of some other kind e.g. investigation under section 156(3), for issuing a search 
warrant for the purpose of the investigation he cannot be said to have taken cognizance in the 
matter. The power exercised under Section 156(3) is normally exercised at the pre-cognizance 
stage and can also be exercised at post-cognizance stage for the limited purpose of directing 
further investigation, as per the ratio of the judgment rendered in Vinubhai Haribhai Malaviya 
and Others v. State of Gujarat and Another, 2019 SCC OnLine SC 1346, whereas the power 
under Section 202 Cr.P.C can be exercised only at the post-cognizance stage.

 In complaint case, where the complaint petition is laid before the court the Magistrate has to take 
the decision as to whether he has to get the complaint case instituted as FIR and investigation 
be conducted by the police under section 156(3), or it has to proceed forward and hold inquiry 
after recording the statement of the complainant under section 200 Cr.P.C. Once the Magistrate 
decides to get it instituted as a police case the cognizance can be taken only after conclusion of 
the investigation and on submission of chargesheet. On the other hand if he decides to proceed 
with the inquiry it can be said that cognizance has already been taken by him. 

 In Darshan Singh Ram Kishan v. State of Maharashtra, (1971) 2 SCC 654 it has been held 
taking cognizance does not involve any formal action or indeed action of any kind but occurs 
as soon as the magistrate applies his mind to the suspected commission of the offence. It means 
cognizance of an offence and not of an offender. In Chief Enforcement Officer v. Videocon 
International Ltd., (2008) 2 SCC 492 it was held that before it can be said that any magistrate 
has taken cognizance of an offence under section 190(1)(a) he must not only have applied his 
mind to the contents of the petition, but he must have done so for the purpose of proceeding in 
a particular way as indicated in the subsequent provisions of the Chapter. When, however, the 
magistrate applies his mind not for the purpose of proceeding under the subsequent sections 
of the Chapter but for taking action of some other kind as for example ordering investigation 
under section 156(3) CrPC or for issuing a search warrant for investigation, he cannot be said to 
have taken cognizance of the matter.

MONA PANWAR V. HIGH COURT OF JUDICATURE OF ALLAHABAD, (2011) 3 SCC 496

“19.  The phrase “taking cognizance of ” means cognizance of an offence and not of the offender. 
Taking cognizance does not involve any formal action or indeed action of any kind but 
occurs as soon as a Magistrate applies his mind to the suspected commission of an offence. 
Cognizance, therefore, takes place at a point when a Magistrate first takes judicial notice 
of an offence. This is the position whether the Magistrate takes cognizance of an offence 
on a complaint or on a police report or upon information of a person other than a police 
officer. Before the Magistrate can be said to have taken cognizance of an offence under 
Section 190(1)(a) of the Code, he must have not only applied his mind to the contents of 
the complaint presented before him, but must have done so for the purpose of proceeding 
under Section 200 and the provisions following that section. However, when the Magistrate 
had applied his mind only for ordering an investigation under Section 156(3) of the Code 
or issued a warrant for the purposes of investigation, he cannot be said to have taken 
cognizance of an offence.”
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2. WHETHER CLAUSES (A), (B) AND (C) OF SECTION 190 (1) OF THE CRPC 
ARE MUTUALLY EXCLUSIVE?

GAJENDRA SWAROOP V. BALESHWAR PRASAD, AIR 1988 PAT 15 (FB)

 In this case, on the 15th of July, 1978 the complainant opposite party filed a written petition before 
the Officer-in-charge of Deoghar police station alleging the commission of substantive offences 
vide annexure 1 to the petition. The police authorities, however, after inquiry, recommended the 
initiation of proceeding under Section 107 of the Code of Criminal Procedure, 1973 (hereinafter 
to be referred to as the ‘Code’) which was initiated against both the parties and ultimately the 
said proceeding was dropped after the lapse of a period of six months. The complainant opposite 
party then filed a complaint petition on the 22nd of August, 1976 before the Additional Chief 
Judicial Magistrate, Deoghar (vide annexure 2) who sent it to the Officer-in-charge of Deoghar 
Police station for investigation. The police submitted a report (vide annexure 4) on the 31st 
October, 1978 holding that an offence under Section 500 of the Penal Code, 1860 alone had been 
made out. The complainant opposite party thereafter filed a protest petition on the 2nd of April, 
1979 (Annexure 5) before the Additional Chief Judicial Magistrate praying that the same be 
treated as a complaint. The court examined the complainant on solemn affirmation on the 21st of 
May, 1979 and also examined four other witnesses named in the complaint petition. Thereafter, 
by the impugned order (annexure 6) dated the 28th of July, 1979, the learned Magistrate took 
cognizance of offences under Sections 307 and 500 of the Penal Code, 1860 and issued process 
by way of warrant of arrest against the petitioner. The learned Magistrate (vide the impugned 
order — annexure 6) recorded that he had perused the statement and also affirmation of the 
complainant and the statement of his four witnesses and by way of further assurance also referred 
to the statement in writing filed by the complainant in the police station. From the above pieces 
of evidence, he prima facie found the commission of offence under Sections 307 and 500 of the 
Penal Code, 1860 and retained the case on his own file.

 The Hon’ble Court, for the determination of the issues involved in the case formulated the 
following questions:-

(i)  Whether Clauses (a), (b) and (c) of Sub-section (1) of Section 190 of the Code of Criminal 
Procedure, 1973 pertaining to the cognizance of offences by the Magistrate under the said 
Section are mutually exclusive?

(ii)  Whether the issue of process against the accused under Section 20A after cognizance by the 
Magistrate under Section 190 is identical with, and consequently shackled by the specific, 
requirements mandated by Section 203 of the Code for the dismissal of a complaint ?

 The Full Bench of the Patna Court held as follows :-

“11.  It is in the light of the above that one has to see the width with which the power to take 
cognizance of offences by Magistrate has been couched in the three clauses (a), (b) and 
(c) of Section 190(1). It nowhere follows from the language that these three clauses are 
mutually exclusive and hermetically sealed from each other. It is perhaps significant to 
note that the three clauses are not divided by the word “or” from each other. In the well 
known case of R.S. Nayak v. A.R. Antulay, (1984) 2 SCC 183 : (AIR 1984 SC 684), their 
Lordships elaborated the four methods of taking cognizance of an offence. That these, 
are not mutually exclusive indeed seems manifest both from the language of Section 190 
and equally from precedent. There appears no legal mandate whatsoever that cognizance 
must be taken either under clause (a) or clause (b) or clause (c) separately and that they do 
not intermingle or overlap each other. Yet again in AIR 1968 SC 117 (Abhinandan Jha v. 
Dinesh Mishra) their Lordships clearly held that even in the case of a police report under 



114

Section 190(1)(b) although the Magistrate cannot direct the filing of a charge-sheet, he 
can nevertheless take cognizance under Section 190(1)(c). It is thus plain that on high 
authority clauses (b) and (c) may overlap and on parity of reasoning there can possibly be 
no legal bar with regard to clauses (a) and (b) or (a) and (c). It thus seems manifest that at 
least for the purposes of taking cognizance there is no watertight compartmentalisation 
of the said clauses under which a Magistrate may choose to issue process. Therefore, any 
hermetic sealing or compartmentalisation of causes (a), (b) and (c) of sub-section (1) of 
Section 190 and holding that these are mutually exclusive is neither justified on principle 
nor on authority. To conclude on this aspect, the answer to question No. (i) framed at the 
outset is rendered in the negative and it is held that clauses (a), (b) and (c) of sub-section 
(1) of Section 190 of the Code of Criminal Procedure, 1973 pertaining to cognizance of 
offences by the Magistrate under the said section are in no way mutually exclusive.”

3. COGNIZANCE ON A COMPLAINT AND POWER TO ORDER 
INVESTIGATION

TULA RAM V. KISHORE SINGH, (1977) 4 SCC 459

“2.  Where a Magistrate chooses to take cognizance he can adopt any of the following 
alternatives:

a) He can peruse the complaint and if satisfied that there are sufficient grounds for 
proceeding he can straightaway issue process to the accused but before he does so 
he must comply with the requirements of Section 200 and record the evidence of the 
complainant or his witnesses.

b) The Magistrate can postpone the issue of process and direct an enquiry by himself.

c) The Magistrate can postpone the issue of process and direct an enquiry by any other 
person or an investigation by the police.

3.  In case the Magistrate after considering the statement of the complainant and the witnesses 
or as a result of the investigation and the enquiry ordered is not satisfied that there are 
sufficient grounds for proceeding he can dismiss the complaint.

4.  Where a Magistrate orders investigation by the police before taking cognizance under 
Section 156(3) of the Code and receives the report thereupon he can act on the report and 
discharge the accused or straightaway issue process against the accused or apply his mind 
to the complaint filed before him and take action under Section 190 as described above.”

 Power of the Magistrate under Section 156(3) CrPC

ANJU CHAUDHARY V. STATE OF U.P., (2013) 6 SCC 384

“37.  Investigation into commission of a crime can be commenced by two different modes: first, 
where the police officer registers an FIR in relation to commission of a cognizable offence and 
commences investigation in terms of Chapter XII of the Code; the other is when a Magistrate 
competent to take cognizance in terms of Section 190 may order an investigation into commission 
of a crime as per the provisions of that Chapter XIV. Section 156 primarily deals with the powers 
of a police officer to investigate a cognizable case. While dealing with the application or passing 
an order under Section 156(3), the Magistrate does not take cognizance of an offence. When the 
Magistrate had applied his mind only for ordering an investigation under Section 156(3) of the 
Code or issued a warrant for the said purpose, he is not said to have taken cognizance. It is an 
order in the nature of a pre-emptory reminder or intimation to the police to exercise its primary 
duty and power of investigation in terms of Section 151 of the Code. Such an investigation 
embraces the continuity of the process which begins with collection of evidence under Section 
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156 and ends with the final report either under Section 159 or submission of charge-sheet under 
Section 173 of the Code. (Refer to Mona Panwar v. High Court of Judicature of Allahabad 
[(2011) 3 SCC 496 : (2011) 1 SCC (Cri) 1181] .)

38.  In Dilawar Singh v. State of Delhi [(2007) 12 SCC 641 : (2008) 3 SCC (Cri) 330 : (2007) 9 SCR 
695] , this Court as well stated the principle that investigation beginning in furtherance of an 
order under Section 156(3) is not anyway different from the kind of investigation commenced 
in terms of Section 156(1). They both terminate with filing of a report under Section 173 of the 
Code. The Court signified the point that when a Magistrate orders investigation under Chapter 
XII he does so before taking cognizance of an offence. The Court in para 18 of the judgment held 
as under: (SCC p. 647)

“18.  … ‘11. The clear position therefore is that any Judicial Magistrate, before taking cognizance of 
the offence, can order investigation under Section 156(3) of the Code. If he does so, he is not to 
examine the complainant on oath because he was not taking cognizance of any offence therein. 
For the purpose of enabling the police to start investigation it is open to the Magistrate to direct 
the police to register an FIR. There is nothing illegal in doing so. After all registration of an FIR 
involves only the process of entering the substance of the information relating to the commission 
of the cognizable offence in a book kept by the officer-in-charge of the police station as indicated 
in Section 154 of the Code. Even if a Magistrate does not say in so many words while directing 
investigation under Section 156(3) of the Code that an FIR should be registered, it is the duty 
of the officer-in-charge of the police station to register the FIR regarding the cognizable offence 
disclosed by the complainant because that police officer could take further steps contemplated 
in Chapter XII of the Code only thereafter.’ [Ed.: As observed in Mohd. Yousuf v. Afaq Jahan, 
(2006) 1 SCC 627, p. 631, para 11 : (2006) 1 SCC (Cri) 460.] ”

39. Caution in this process had been introduced by this Court vide its judgment in Tula Ram v. 
Kishore Singh [(1977) 4 SCC 459 : 1977 SCC (Cri) 621] (SCC p. 463, para 9) wherein it was 
held that the Magistrate can order the police to investigate the complaint, but it has no power to 
compel the police to submit a charge-sheet on a final report being submitted by the police.

SOME INSTANCES WHERE THE POWER UNDER SECTION 156(3) AND SECTION 202 CRPC 
CAN BE EXERCISED

 Once the complaint is filed before the Magistrate, then depending upon the nature of the 
offence, the Magistrate has the discretion to either proceed with inquiry or to send it for investigation 
u8nder Section 156(3) of the CrPC to the Police for the registration of FIR and for proceeding with 
the investigation. The Magistrate does have the power to exercise his discretion to send a case for 
investigation or to keep the file for inquiry but there is no definite guidelines for the exercise of this 
discretion. The Magistrate is often caught on the horns of the dilemma when a motivated complaint 
especially against a public servant. There are instances where false complain cases are filed as a counter-
blast to the police complaints. To proceed simply in such matters in such cases, saddles the victim with 
a criminal case in the form of complaint. What should be the proper approach in such cases?

 There is no direct authority on this point but a note of caution has been sounded in several cases 
by the Hon’ble Supreme Court especially in Priyanka Srivastava and Another v. State of Uttar Pradesh 
and Others, (2015) 6 SCC 287. 

 In the light of the above discussion, the following options can be considered by the Court:-

- Where a Complaint Case been filed as a counter-blast to a Police Case, normally it should also 
be sent to the Police.

- In heinous offences which are triable by Sessions Court, like Sections 302, 307, 376, which require 
Police Investigation, or medical evidences, they should be referred for investigation by the Police
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- In cases where, the accusations are made partially or wholly against the Police, they should 
normally be not referred for investigation by the Police. The Magistrate may, in appropriate 
cases, after entering into an inquiry may ask the District Magistrate or an Executive Magistrate 
or any other Public Servant to inquire and report in relation to a particular matter in issue in 
such cases. Such provision is available under the provisions contained in Section 202 of the 
CrPC. 

WHETHER RECORDING OF REASONS IN ORDERS DIRECTING FOR INVESTIGATION UNDER 
SECTION 156 (3) IS NECESSARY?

Priyanka Srivastava and Another v. State of Uttar Pradesh and Others, (2015) 6 SCC 287

29.  At this stage it is seemly to state that power under Section 156(3) warrants application of judicial 
mind. A court of law is involved. It is not the police taking steps at the stage of Section 154 of the 
Code. A litigant at his own whim cannot invoke the authority of the Magistrate. A principled 
and really grieved citizen with clean hands must have free access to invoke the said power. It 
protects the citizens but when pervert litigations takes this route to harass their fellow citizens, 
efforts are to be made to scuttle and curb the same.

WHETHER APPLICATION FOR AN ORDER UNDER SECTION 156(3) NEEDS TO BE SUPPORTED 
BY AN AFFIDAVIT?

It was held in the same judgment in the following terms:-

30.  In our considered opinion, a stage has come in this country where Section 156(3) CrPC 
applications are to be supported by an affidavit duly sworn by the applicant who seeks the 
invocation of the jurisdiction of the Magistrate. That apart, in an appropriate case, the learned 
Magistrate would be well advised to verify the truth and also can verify the veracity of the 
allegations. This affidavit can make the applicant more responsible. We are compelled to say so 
as such kind of applications are being filed in a routine manner without taking any responsibility 
whatsoever only to harass certain persons. That apart, it becomes more disturbing and alarming 
when one tries to pick up people who are passing orders under a statutory provision which can 
be challenged under the framework of the said Act or under Article 226 of the Constitution 
of India. But it cannot be done to take undue advantage in a criminal court as if somebody is 
determined to settle the scores.

WHETHER THE APPLICANT NEEDS TO EXHAUST HIS REMEDIES UNDER SECTION 154(1) 
AND 154(3) BEFORE FILING AN APPLICATION FOR AN ORDER UNDER SECTION 156 (3)?

The court held further in the same judgment :-

31.  We have already indicated that there has to be prior applications under Sections 154(1) and 
154(3) while filing a petition under Section 156(3). Both the aspects should be clearly spelt out 
in the application and necessary documents to that effect shall be filed. The warrant for giving 
a direction that an application under Section 156(3) be supported by an affidavit is so that the 
person making the application should be conscious and also endeavour to see that no false 
affidavit is made. It is because once an affidavit is found to be false, he will be liable for prosecution 
in accordance with law. This will deter him to casually invoke the authority of the Magistrate 
under Section 156(3). That apart, we have already stated that the veracity of the same can also be 
verified by the learned Magistrate, regard being had to the nature of allegations of the case. We 
are compelled to say so as a number of cases pertaining to fiscal sphere, matrimonial dispute/
family disputes, commercial offences, medical negligence cases, corruption cases and the cases 
where there is abnormal delay/laches in initiating criminal prosecution, as are illustrated in 
Lalita Kumari [(2014) 2 SCC 1 : (2014) 1 SCC (Cri) 524] are being filed. That apart, the learned 
Magistrate would also be aware of the delay in lodging of the FIR.
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WHAT IS THE DIFFERENCE BETWEEN AN ORDER FOR INVESTIGATION UNDER SECTION 
156(3) AND AN ORDER FOR INVESTIGATION UNDER SECTION 202 OF THE CRPC?

D. Lakshminarayana Reddy and Others v. V. Narayana Reddy and Others, (1976) 3 SCC 252

17.  Section 156(3) occurs in Chapter XII, under the caption : “Information to the Police and 
their powers to investigate”; while Section 202 is in Chapter XV which bears the heading: “Of 
complaints to Magistrates”. The power to order police investigation under Section 156(3) is 
different from the power to direct investigation conferred by Section 202(1). The two operate in 
distinct spheres at different stages. The first is exercisable at the pre-cognizance stage, the second 
at the post-cognizance stage when the Magistrate is in seisin of the case. That is to say in the 
case of a complaint regarding the commission of a cognizable offence, the power under Section 
156(3) can be invoked by the Magistrate before he takes cognizance of the offence under Section 
190(1)(a). But if he once takes such cognizance and embarks upon the procedure embodied in 
Chapter XV, he is not competent to switch back to the pre-cognizance stage and avail of Section 
156(3). It may be noted further that an order made under sub-section (3) of Section 156, is in 
the nature of a peremptory reminder or intimation to the police to exercise their plenary powers 
of investigation under Section 156(1). Such an investigation embraces the entire continuous 
process which begins with the collection of evidence under Section 156 and ends with a report 
or charge-sheet under Section 173. On the other hand, Section 202 comes in at a stage when 
some evidence has been collected by the Magistrate in proceedings under Chapter XV, but the 
same is deemed insufficient to take a decision as to the next step in the prescribed procedure. 
In such a situation, the Magistrate is empowered under Section 202 to direct, within the limits 
circumscribed by that section an investigation “for the purpose of deciding whether or not there 
is sufficient ground for proceeding”. Thus the object of an investigation under Section 202 is not 
to initiate a fresh case on police report but to assist the Magistrate in completing proceedings 
already instituted upon a complaint before him.

WHETHER, AFTER A CHARGE-SHEET IS FILED BY THE POLICE, THE MAGISTRATE HAS 
THE POWER TO ORDER INVESTIGATION UNDER SECTION 156 (3), AND IF SO, UP TO WHAT 
STAGE OF A CRIMINAL PROCEEDING?

Vinubhai Haribhai Malaviya and Others v. State of Gujarat and Another, 2019 SCC OnLine SC 
1346

 The matter came up for discussion before the Hon’ble Supreme Court of India in Vinubhai 
Haribhai Malaviya and Others v. State of Gujarat and Another, 2019 SCC OnLine SC 1346 and the 
Court referred to Para 17 of the judgment rendered in Devarapalli Lakshminarayana Reddy v. V. 
Narayana Reddy, (1976) 3 SCC 252 which may be quoted for easy reference 

17.  Section 156(3) occurs in Chapter XII, under the caption : “Information to the Police and 
their powers to investigate”; while Section 202 is in Chapter XV which bears the heading: “Of 
complaints to Magistrates”. The power to order police investigation under Section 156(3) is 
different from the power to direct investigation conferred by Section 202(1). The two operate in 
distinct spheres at different stages. The first is exercisable at the pre-cognizance stage, the second 
at the post-cognizance stage when the Magistrate is in seisin of the case. That is to say in the 
case of a complaint regarding the commission of a cognizable offence, the power under Section 
156(3) can be invoked by the Magistrate before he takes cognizance of the offence under Section 
190(1)(a). But if he once takes such cognizance and embarks upon the procedure embodied in 
Chapter XV, he is not competent to switch back to the pre-cognizance stage and avail of Section 
156(3). It may be noted further that an order made under subsection (3) of Section 156, is in the 
nature of a peremptory reminder or intimation to the police to exercise their plenary powers 
of investigation under Section 156(1). Such an investigation embraces the entire continuous 
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process which begins with the collection of evidence under Section 156 and ends with a report 
or charge-sheet under Section 173. On the other hand, Section 202 comes in at a stage when 
some evidence has been collected by the Magistrate in proceedings under Chapter XV, but the 
same is deemed insufficient to take a decision as to the next step in the prescribed procedure. 
In such a situation, the Magistrate is empowered under Section 202 to direct, within the limits 
circumscribed by that section an investigation “for the purpose of deciding whether or not there 
is sufficient ground for proceeding”. Thus the object of an investigation under Section 202 is not 
to initiate a fresh case on police report but to assist the Magistrate in completing proceedings 
already instituted upon a complaint before him and held that the same cannot be relied upon for 
the following reason:-

********

31.  Section 2(h) is not noticed by the aforesaid judgment at all, resulting in the erroneous finding 
in law that the power under Section 156(3) can only be exercised at the pre-cognizance stage. 
The “investigation” spoken of in Section 156(3) would embrace the entire process, which begins 
with the collection of evidence and continues until charges are framed by the Court, at which 
stage the trial can be said to have begun. For these reasons, the statement of the law contained 
in paragraph 17 in Devarapalli Lakshminarayana Reddy (supra) cannot be relied upon.

 Regarding the power of Magistrate to order investigation under section 156(3) of the CrPC in 
post-cognizance stage, the Hon’ble Court held as follows :-

16.  The statutory scheme contained in the CrPC therefore puts “inquiry” and “trial” in water-
tight compartments, as the very definition of “inquiry” demonstrates. “Investigation” is for the 
purpose of collecting evidence by a police officer, and otherwise by any person authorised by a 
Magistrate in this behalf, and also pertains to a stage before the trial commences. Investigation 
which ultimately leads to a police report under the CrPC is an investigation conducted by the 
police, and may be ordered in an inquiry made by the Magistrate himself in “complaint” cases.

*******

18.  What is interesting to note is that the narrow view of some of the High Courts had placed a 
hindrance in the way of the investigating agency, which can be very unfair to the prosecution as 
well as the accused.

********

22.  With the introduction of Section 173(8) in the CrPC, the police department has been armed 
with the power to further investigate an offence even after a police report has been forwarded to 
the Magistrate. Quite obviously, this power continues until the trial can be said to commence in 
a criminal case. The vexed question before us is as to whether the Magistrate can order further 
investigation after a police report has been forwarded to him under Section 173.

*********

27.  It is thus clear that the Magistrate’s power under Section 156(3) of the CrPC is very wide, for it is 
this judicial authority that must be satisfied that a proper investigation by the police takes place. 
To ensure that a “proper investigation” takes place in the sense of a fair and just investigation 
by the police - which such Magistrate is to supervise - Article 21 of the Constitution of India 
mandates that all powers necessary, which may also be incidental or implied, are available to the 
Magistrate to ensure a proper investigation which, without doubt, would include the ordering 
of further investigation after a report is received by him under Section 173(2); and which power 
would continue to enure in such Magistrate at all stages of the criminal proceedings until the 
trial itself commences. Indeed, even textually, the “investigation” referred to in Section 156(1) 
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of the CrPC would, as per the definition of “investigation” under Section 2(h), include all 
proceedings for collection of evidence conducted by a police officer; which would undoubtedly 
include proceedings by way of further investigation under Section 173(8) of the CrPC.

************

30.  Whereas it is true that Section 156(3) remains unchanged even after the 1973 Code has been 
brought into force, yet the 1973 Code has one very important addition, namely, Section 173(8), 
which did not exist under the 1898 Code. As we have noticed earlier in this judgment, Section 
2(h) of the 1973 Criminal Procedure Code defines “investigation” in the same terms as the 
earlier definition contained in Section 2(l) of the 1898 Criminal Procedure Code with this 
difference - that “investigation” after the 1973 Code has come into force will now include all the 
proceedings under the CrPC for collection of evidence conducted by a police officer. “All” would 
clearly include proceedings under Section 173(8) as well. Thus, when Section 156(3) states that 
a Magistrate empowered under Section 190 may order “such an investigation”, such Magistrate 
may also order further investigation under Section 173(8), regard being had to the definition of 
“investigation” contained in Section 2(h).

**********

40.  Having analysed the provisions of the Code and the various judgments as aforeindicated, we 
would state the following conclusions in regard to the powers of a Magistrate in terms of Section 
173(2) read with Section 173(8) and Section 156(3) of the Code:

40.1.  The Magistrate has no power to direct “reinvestigation” or “fresh investigation” (de novo) 
in the case initiated on the basis of a police report.

40.2.  A Magistrate has the power to direct “further investigation” after filing of a police report 
in terms of Section 173(6) of the Code.

40.3.  The view expressed in Sub-para 40.2 above is in conformity with the principle of law 
stated in Bhagwant Singh case [Bhagwant Singh v. Commr. of Police, (1985) 2 SCC 537 : 
1985 SCC (Cri) 267] by a three-Judge Bench and thus in conformity with the doctrine of 
precedent.

40.4.  Neither the scheme of the Code nor any specific provision therein bars exercise of such 
jurisdiction by the Magistrate. The language of Section 173(2) cannot be construed 
so restrictively as to deprive the Magistrate of such powers particularly in face of the 
provisions of Section 156(3) and the language of Section 173(8) itself. In fact, such power 
would have to be read into the language of Section 173(8).

40.5.  The Code is a procedural document, thus, it must receive a construction which would 
advance the cause of justice and legislative object sought to be achieved. It does not stand 
to reason that the legislature provided power of further investigation to the police even 
after filing a report, but intended to curtail the power of the court to the extent that even 
where the facts of the case and the ends of justice demand, the court can still not direct the 
investigating agency to conduct further investigation which it could do on its own.

40.6.  It has been a procedure of propriety that the police has to seek permission of the court to 
continue “further investigation” and file supplementary charge-sheet. This approach has 
been approved by this Court in a number of judgments. This as such would support the 
view that we are taking in the present case.”

WHETHER THE MAGISTRATE CAN EXERCISE THE POWER UNDER SECTION 156 (3) SUO 
MOTU?

 The Hon’ble Court overruled the judgments rendered in Amrutbhai Shambubhai Patel 
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v. Sumanbhai Kantibai Patel1 , Athul Rao v. State of Karnataka2, Bikash Ranjan Rout v. State 
through the Secretary (Home), Government of NCT of Delhi3, Randhir Singh Rana v. State (Delhi 
Administration)4, and in Reeta Nag v. State of5 West Bengal6, and held as follows :-

49.  There is no good reason given by the Court in these decisions as to why a Magistrate’s powers 
to order further investigation would suddenly cease upon process being issued, and an accused 
appearing before the Magistrate, while concomitantly, the power of the police to further 
investigate the offence continues right till the stage the trial commences. Such a view would not 
accord with the earlier judgments of this Court, in particular, Sakiri (supra), Samaj Parivartan 
Samudaya (supra), Vinay Tyagi (supra), and Hardeep Singh (supra); Hardeep Singh (supra) 
having clearly held that a criminal trial does not begin after cognizance is taken, but only after 
charges are framed. What is not given any importance at all in the recent judgments of this 
Court is Article 21 of the Constitution and the fact that the Article demands no less than a fair 
and just investigation. To say that a fair and just investigation would lead to the conclusion that 
the police retain the power, subject, of course, to the Magistrate’s nod under Section 173(8) to 
further investigate an offence till charges are framed, but that the supervisory jurisdiction of 
the Magistrate suddenly ceases midway through the pre-trial proceedings, would amount to a 
travesty of justice, as certain cases may cry out for further investigation so that an innocent person 
is not wrongly arraigned as an accused or that a prima facie guilty person is not so left out. There 
is no warrant for such a narrow and restrictive view of the powers of the Magistrate, particularly 
when such powers are traceable to Section 156(3) read with Section 156(1), Section 2(h), and 
Section 173(8) of the CrPC, as has been noticed hereinabove, and would be available at all stages 
of the progress of a criminal case before the trial actually commences. It would also be in the 
interest of justice that this power be exercised suo motu by the Magistrate himself, depending on 
the facts of each case. Whether further investigation should or should not be ordered is within 
the discretion of the learned Magistrate who will exercise such discretion on the facts of each 
case and in accordance with law. If, for example, fresh facts come to light which would lead to 
inculpating or exculpating certain persons, arriving at the truth and doing substantial justice in 
a criminal case are more important than avoiding further delay being caused in concluding the 
criminal proceeding, as was held in Hasanbhai Valibhai Qureshi (supra). Therefore, to the extent 
that the judgments in Amrutbhai Shambubhai Patel (supra), Athul Rao (supra) and Bikash 
Ranjan Rout (supra) have held to the contrary, they stand overruled. Needless to add, Randhir 
Singh Rana v. State (Delhi Administration), (1997) 1 SCC 361 and Reeta Nag v. State of West 
Bengal, (2009) 9 SCC 129 also stand overruled.

4. COGNIZANCE ON POLICE REPORT
VISHNU KUMAR TIWARI V. STATE OF UTTAR PRADESH, (2019) 8 SCC 27 

 Whether the Magistrate is bound by the conclusions drawn by the Police after investigation, 
particularly when he had ordered an investigation under Section 156(3) on the basis of a 
complaint?

 The Hon’ble Court relied on the judgments rendered in Abhinandan Jha v. Dinesh Mishra, AIR 
1968 SC 117 and in H.S. Bhains v. State (UT of Chandigarh), (1980) 4 SCC 631 and held as 
follows : - 

17.  This Court in the course of its judgment in H.S. Bains [H.S. Bains v. State (UT of Chandigarh), 
(1980) 4 SCC 631 : 1981 SCC (Cri) 93] , held as follows: (SCC pp. 634-35, para 6)

1 (2017) 4 SCC 177.
2 (2018) 14 SCC 298.
3 (2019) 5 SCC 542.
4 (1997) 1 SCC 361 .

5  (2009) 9 SCC 129.
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“6.  It is seen from the provisions to which we have referred in the preceding paragraphs 
that on receipt of a complaint a Magistrate has several courses open to him. He may take 
cognizance of the offence and proceed to record the statements of the complainant and 
the witnesses present under Section 200. Thereafter, if in his opinion there is no sufficient 
ground for proceeding he may dismiss the complaint under Section 203. If in his opinion 
there is sufficient ground for proceeding he may issue process under Section 204. However, 
if he thinks fit, he may postpone the issue of process and either enquire into the case himself 
or direct an investigation to be made by a police officer or such other person as he thinks 
fit for the purpose of deciding whether or not there is sufficient ground for proceeding. 
He may then issue process if in his opinion there is sufficient ground for proceeding or 
dismiss the complaint if there is no sufficient ground for proceeding. On the other hand, 
in the first instance, on receipt of a complaint, the Magistrate may, instead of taking 
cognizance of the offence, order an investigation under Section 156(3). The police will 
then investigate and submit a report under Section 173(1). On receiving the police report 
the Magistrate may take cognizance of the offence under Section 190(1)(b) and straight 
away issue process. This he may do irrespective of the view expressed by the police in their 
report whether an offence has been made out or not. The police report under Section 173 
will contain the facts discovered or unearthed by the police and the conclusions drawn 
by the police therefrom. The Magistrate is not bound by the conclusions drawn by the 
police and he may decide to issue process even if the police recommend that there is no 
sufficient ground for proceeding further. The Magistrate after receiving the police report, 
may, without issuing process or dropping the proceeding decide to take cognizance of the 
offence on the basis of the complaint originally submitted to him and proceed to record 
the statements upon oath of the complainant and the witnesses present under Section 
200, Criminal Procedure Code and thereafter decide whether to dismiss the complaint 
or issue process. The mere fact that he had earlier ordered an investigation under Section 
156(3) and received a report under Section 173 will not have the effect of total effacement 
of the complaint and therefore the Magistrate will not be barred from proceeding under 
Sections 200, 203 and 204. Thus, a Magistrate who on receipt of a complaint, orders an 
investigation under Section 156(3) and receives a police report under Section 173(1), 
may, thereafter, do one of three things: (1) he may decide that there is no sufficient 
ground for proceeding further and drop action; (2) he may take cognizance of the 
offence under Section 190(1)(b) on the basis of the police report and issue process; 
this he may do without being bound in any manner by the conclusion arrived at by 
the police in their report; (3) he may take cognizance of the offence under Section 
190(1)(a) on the basis of the original complaint and proceed to examine upon oath the 
complainant and his witnesses under Section 200. If he adopts the third alternative, 
he may hold or direct an inquiry under Section 202 if he thinks fit. Thereafter he may 
dismiss the complaint or issue process, as the case may be.”

18.  Thus, when he proceeds to take action by way of cognizance by disagreeing with the 
conclusions arrived at in the police report, he would be taking cognizance on the 
basis of the police report and not on the complaint. And, therefore, the question of 
examining the complainant or his witnesses under Section 200 of the Code would not 
arise. This was the view clearly enunciated.      (emphasis supplied)

Whether the Magistrate is bound to treat a protest petition as a complaint for taking cognizance?

42.  In the facts of this case, having regard to the nature of the allegations contained in the protest 
petition and the annexures which essentially consisted of affidavits, if the Magistrate was 
convinced on the basis of the consideration of the final report, the statements under Section 
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161 of the Code that no prima facie case is made out, certainly the Magistrate could not be 
compelled to take cognizance by treating the protest petition as a complaint. The fact that he 
may have jurisdiction in a case to treat the protest petition as a complaint, is a different matter. 
Undoubtedly, if he treats the protest petition as a complaint, he would have to follow the procedure 
prescribed under Sections 200 and 202 of the Code if the latter section also commends itself to 
the Magistrate. In other words, necessarily, the complainant and his witnesses would have to 
be examined. No doubt, depending upon the material which is made available to a Magistrate 
by the complainant in the protest petition, it may be capable of being relied on in a particular 
case having regard to its inherent nature and impact on the conclusions in the final report. That 
is, if the material is such that it persuades the court to disagree with the conclusions arrived at 
by the investigating officer, cognizance could be taken under Section 190(1)(b) of the Code for 
which there is no necessity to examine the witnesses under Section 200 of the Code. But as the 
Magistrate could not be compelled to treat the protest petition as a complaint, the remedy of the 
complainant would be to file a fresh complaint and invite the Magistrate to follow the procedure 
under Section 200 of the Code or Section 200 read with Section 202 of the Code. Therefore, we 
are of the view that in the facts of this case, we cannot support the decision of the High Court.

***********

46.  If a protest petition fulfils the requirements of a complaint, the Magistrate may treat the 
protest petition as a complaint and deal with the same as required under Section 200 read 
with Section 202 of the Code. In this case, in fact, there is no list of witnesses as such in 
the protest petition. The prayer in the protest petition is to set aside the final report and to 
allow the application against the final report. While we are not suggesting that the form 
must entirely be decisive of the question whether it amounts to a complaint or is liable to 
be treated as a complaint, we would think that essentially, the protest petition in this case, 
is summing up of the objections of the second respondent against the final report.

5. ISSUANCE OF PROCESS ON POLICE REPORT AFTER TALKING 
COGNIZANCE

STATE OF GUJARAT V. AFROZ MOHAMMED HASANFATTA, 2019 SCC ONLINE SC 132

Whether the Magistrate is required to record reasons before issuing process in cases instituted on 
Police Report?

24.  In summoning the accused, it is not necessary for the Magistrate to examine the merits 
and demerits of the case and whether the materials collected is adequate for supporting the 
conviction. The court is not required to evaluate the evidence and its merits. The standard to 
be adopted for summoning the accused under Section 204 Cr.P.C. is not the same at the time 
of framing the charge. For issuance of summons under Section 204 Cr.P.C., the expression used 
is “there is sufficient ground for proceeding…..”; whereas for framing the charges, the expression 
used in Sections 240 and 246 IPC is “there is ground for presuming that the accused has committed 
an offence…..”. At the stage of taking cognizance of the offence based upon a police report and 
for issuance of summons under Section 204 Cr.P.C., detailed enquiry regarding the merits and 
demerits of the case is not required. The fact that after investigation of the case, the police has 
filed charge sheet along with the materials thereon may be considered as sufficient ground for 
proceeding for issuance of summons under Section 204 Cr.P.C.

25.  In so far as taking cognizance based on the police report, the Magistrate has the advantage of 
the charge sheet, statement of witnesses and other evidence collected by the police during the 
investigation. Investigating Officer/SHO collects the necessary evidence during the investigation 
conducted in compliance with the provisions of the Criminal Procedure Code and in accordance 
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with the rules of investigation. Evidence and materials so collected are sifted at the level of the 
Investigating Officer and thereafter, charge sheet was filed. In appropriate cases, opinion of the 
Public Prosecutor is also obtained before filing the charge sheet. The court thus has the advantage 
of the police report along with the materials placed before it by the police. Under Section 190(1)
(b) Cr.P.C., where the Magistrate has taken cognizance of an offence upon a police report and 
the Magistrate is satisfied that there is sufficient ground for proceeding, the Magistrate directs 
issuance of process. In case of taking cognizance of an offence based upon the police report, the 
Magistrate is not required to record reasons for issuing the process. In cases instituted on a police 
report, the Magistrate is only required to pass an order issuing summons to the accused. Such an 
order of issuing summons to the accused is based upon subject to satisfaction of the Magistrate 
considering the police report and other documents and satisfying himself that there is sufficient 
ground for proceeding against the accused. In a case based upon the police report, at the stage of 
issuing the summons to the accused, the Magistrate is not required to record any reason. In case, 
if the charge sheet is barred by law or where there is lack of jurisdiction or when the charge sheet 
is rejected or not taken on file, then the Magistrate is required to record his reasons for rejection 
of the charge sheet and for not taking on file. In the present case, cognizance of the offence has 
been taken by taking into consideration the charge sheet filed by the police for the offence under 
Sections 420, 465, 467, 468, 471, 477A and 120B IPC, the order for issuance of process without 
explicitly recording reasons for its satisfaction for issue of process does not suffer from any 
illegality.

Whether revision under Section 397(2) Cr.P.C. against order of issue of process is maintainable?

The Hon’ble Court referred to the judgments rendered in Urmila Devi v. Yudhvir Singh, (2013) 15 
SCC 624 and in K.K. Patel v. State of Gujarat, (2000) 6 SCC 195 and held in affarmative as follows :-

28.  After referring to various judgments, in Urmila Devi, this Court summarised the conclusion as 
under:—

“21.  Having regard to the said categorical position stated by this Court in innumerable decisions 
resting with the decision in Rajendra Kumar Sitaram Pande v. Uttam Singh, (1999) 3 SCC 
134 as well as the decision in K.K. Patel v. State of Gujarat, (2000) 6 SCC 195, it will be in 
order to state and declare the legal position as under:

21.1. The order issued by the Magistrate deciding to summon an accused in exercise of 
his power under Sections 200 to 204 CrPC would be an order of intermediatory or 
quasi-final in nature and not interlocutory in nature.

21.2. Since the said position viz. such an order is intermediatory order or quasi-final order, 
the revisionary jurisdiction provided under Section 397, either with the District 
Court or with the High Court can be worked out by the aggrieved party.

21.3. Such an order of a Magistrate deciding to issue process or summons to an accused in 
exercise of his power under Sections 200 to 204 CrPC, can always be subject-matter 
of challenge under the inherent jurisdiction of the High Court under Section 482 
CrPC.

  ………..

23.  Therefore, the position has now come to rest to the effect that the revisional jurisdiction 
under Section 397 CrPC is available to the aggrieved party in challenging the order of the 
Magistrate, directing issuance of summons.”
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RAKESH AND ANR. V. STATE OF U.P. AND ANR., (2014) 13 SCC 133

Whether a Magistrate after accepting a negative final report submitted by the Police can take action 
on the basis of the protest petition filed by the complainant/ first informant?

6.  If we are to go back to trace the genesis of the views expressed by this Court in Gopal Vijay 
Verma [Gopal Vijay Verma v. Bhuneshwar Prasad Sinha, (1982) 3 SCC 510 : 1983 SCC (Cri) 
110] , notice must be had of the decision of this Court in H.S. Bains v. State (UT of Chandigarh) 
[(1980) 4 SCC 631 : 1981 SCC (Cri) 93 : 1980 Cri LJ 1308] wherein it was held that after receipt 
of the police report under Section 173, the Magistrate has three options: (H.S. Bains case [(1980) 
4 SCC 631 : 1981 SCC (Cri) 93 : 1980 Cri LJ 1308], SCC p. 635, para 6)

“6.  … (1) he may decide that there is no sufficient ground for proceeding further and drop 
action; (2) he may take cognizance of the offence under Section 190(1)(b) on the basis of 
the police report and issue process; this he may do without being bound in any manner 
by the conclusion arrived at by the police in their report; (3) he may take cognizance of 
the offence under Section 190(1)(a) on the basis of the original complaint and proceed 
to examine upon oath the complainant and his witnesses under Section 200. If he adopts 
the third alternative, he may hold or direct an inquiry under Section 202 if he thinks fit. 
Thereafter he may dismiss the complaint or issue process, as the case may be.”

 The second and third options available to the Magistrate as laid down in H.S. Bains [(1980) 
4 SCC 631 : 1981 SCC (Cri) 93 : 1980 Cri LJ 1308] have been referred to and relied upon in 
subsequent decisions of this Court to approve the action of the Magistrate in accepting the final 
report and at the same time in proceeding to treat either the police report or the initial complaint 
as the basis for further action/enquiry in the matter of the allegations levelled therein. Reference 
in this regard may be made to the decision of this Court in Gangadhar Janardan Mhatre v. State 
of Maharashtra [(2004) 7 SCC 768 : 2005 SCC (Cri) 404] . The following view may be specifically 
noted: (SCC pp. 773-74, para 9)

“9.  … The Magistrate can ignore the conclusion arrived at by the investigating officer and 
independently apply his mind to the facts emerging from the investigation and take 
cognizance of the case, if he thinks fit, exercise his powers under Section 190(1)(b) and 
direct the issue of process to the accused. The Magistrate is not bound in such a situation to 
follow the procedure laid down in Sections 200 and 202 of the Code for taking cognizance 
of a case under Section 190(1)(a) though it is open to him to act under Section 200 or 
Section 202 also. [See India Carat (P) Ltd. v. State of Karnataka [(1989) 2 SCC 132 : 1989 
SCC (Cri) 306] (SCC p. 140, para 16).]”

7.  The view expressed by this Court in Gopal Vijay Verma [Gopal Vijay Verma v. Bhuneshwar 
Prasad Sinha, (1982) 3 SCC 510 : 1983 SCC (Cri) 110] has been followed in Mahesh Chand v. 
B. Janardhan Reddy [(2003) 1 SCC 734 : 2003 SCC (Cri) 425] and also in a somewhat recent 
pronouncement in Kishore Kumar Gyanchandani v. G.D. Mehrotra [(2011) 15 SCC 513 : (2012) 
4 SCC (Cri) 633] . The clear exposition of law in para 12 of Mahesh Chand [(2003) 1 SCC 734 : 
2003 SCC (Cri) 425] which is extracted below would leave no manner of doubt that the answer 
to the question posed by the High Court is correct.

“12.  There cannot be any doubt or dispute that only because the Magistrate has accepted a final 
report, the same by itself would not stand in his way to take cognizance of the offence on 
a protest/complaint petition; but the question which is required to be posed and answered 
would be as to under what circumstances the said power can be exercised.”

8.  In the present case, the contention advanced on behalf of the accused pertained to the question 
of jurisdiction alone; it was urged that having accepted the final report the learned Magistrate 
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had become “functus officio” and was denuded of all power to proceed in the matter. The above 
stand taken and the answer provided by the High Court would not require us to consider the 
circumstances in which the exercise of power was made.

6. HOW DOES TAKING OF COGNIZANCE’ BY A MAGISTRATE ON THE 
BASIS OF A ‘COMPLAINT’ DIFFER FROM TAKING OF ‘COGNIZANCE’ 
ON THE BASIS OF A ‘POLICE REPORT’?

JAMES SEBASTIAN V. STATE OF ASSAM, 2008 SCC ONLINE GAU 80

 Relying on the judgments7 of the Hon’ble Supreme Court, the Hon’ble Gauhati High Court 
summarized the position in James Sebastian v. State of Assam, 2008 SCC OnLine Gau 80 as 
follows :-

41.  What surfaces from the above discussion is that the process of taking of ‘cognizance’ under 
clause (a) of section 190, (i.e., upon receipt of a complaint of facts, which constitute such 
offence) is distinct and different form the manner in which ‘cognizance’ is taken under 
clause (b) of sub-section (1) of section 190, i.e., upon a police report of such facts. Taking 
of cognizance in the case of a ‘complaint, implies application of mind by a Magistrate to 
the contents of the ‘complaint’ in order to decide as to whether the ‘complaint’ discloses, 
commission of offence(s) and whether he shall proceed to examine the complainant 
and his witnesses, if any, present and, upon such consideration, when he examines the 
complainant, he can be safely held to have taken ‘cognizance’, for, he could not have 
examined the complainant, under section 200, without taking ‘cognizance’. On the other 
hand, taking of cognizance’, on the basis of a ‘police report’ submitted under section 
173(2), implies application of mind by a Magistrate to the contents of such a ‘police 
report’ to determine if there are materials reflecting commission of offence(s), which he 
is competent to try or commit, for trial, and, upon such consideration, when he decides 
to issue process, he can be safely held to have taken ‘cognizance’, for, he could not have 
issued process without taking ‘cognizance. It is for this reason that in Tula Ram v. Kishore 
Singh, 1978 Cri. LJ 8 (SC), the Apex Court has held that when a Magistrate initially applies 
his mind to the contents of a complaint, becomes conscious and aware of the allegations 
made therein and decide to examine the validity of the said complaint by examining the 
complainant, he can be said to have taken ‘cognizance’.

7. ORDER TAKING COGNIZANCE AND ORDER FOR THE ISSUANCE OF 
PROCESS

STATE OF KARNATAKA V. PASTOR P. RAJU, (2006) 6 SCC 728

Whether taking cognizance of an offence is the same thing as issuance of process?

13.  It is necessary to mention here that taking cognizance of an offence is not the same thing as 
issuance of process. Cognizance is taken at the initial stage when the Magistrate applies his 
judicial mind to the facts mentioned in a complaint or to a police report or upon information 
received from any other person that an offence has been committed. The issuance of process is 
at a subsequent stage when after considering the material placed before it the court decides to 
proceed against the offenders against whom a prima facie case is made out.

SUNIL BHARTI MITTAL V. CENTRAL BUREAU OF INVESTIGATION, (2015) 4 SCC 609

Difference between “cognizance of an offence” and ”prosecution of an offender” in light of Section 
190 and Section 204 of the CrPC

7 R.R. Chari v. The State of Uttar Pradesh, (1951) SCR 312; Devarapalli Lakshminarayana Redely v. Narayana Reddy, (1976) 3 
SCC 252; Tula Ram v. Kishore Singh, 1978 Cri. LJ 8 (SC).
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48.  Sine qua non for taking cognizance of the offence is the application of mind by the 
Magistrate and his satisfaction that the allegations, if proved, would constitute an offence. 
It is, therefore, imperative that on a complaint or on a police report, the Magistrate is bound 
to consider the question as to whether the same discloses commission of an offence and 
is required to form such an opinion in this respect. When he does so and decides to issue 
process, he shall be said to have taken cognizance. At the stage of taking cognizance, the 
only consideration before the court remains to consider judiciously whether the material 
on which the prosecution proposes to prosecute the accused brings out a prima facie case 
or not.

49.  Cognizance of an offence and prosecution of an offender are two different things. Section 
190 of the Code empowered taking cognizance of an offence and not to deal with offenders. 
Therefore, cognizance can be taken even if offender is not known or named when the 
complaint is filed or FIR registered. Their names may transpire during investigation or 
afterwards.

50.  Person who has not joined as accused in the charge-sheet can be summoned at the stage 
of taking cognizance under Section 190 of the Code. There is no question of applicability 
of Section 319 of the Code at this stage (see SWIL Ltd. v. State of Delhi [(2001) 6 SCC 670 
: 2001 SCC (Cri) 1205] ). It is also trite that even if a person is not named as an accused by 
the police in the final report submitted, the court would be justified in taking cognizance of 
the offence and to summon the accused if it feels that the evidence and material collected 
during investigation justifies prosecution of the accused (see Union of India v. Prakash P. 
Hinduja [(2003) 6 SCC 195 : 2003 SCC (Cri) 1314] ). Thus, the Magistrate is empowered 
to issue process against some other person, who has not been charge-sheeted, but there 
has to be sufficient material in the police report showing his involvement. In that case, the 
Magistrate is empowered to ignore the conclusion arrived at by the investigating officer 
and apply his mind independently on the facts emerging from the investigation and take 
cognizance of the case. At the same time, it is not permissible at this stage to consider any 
material other than that collected by the investigating officer.

51.  On the other hand, Section 204 of the Code deals with the issue of process, if in the opinion 
of the Magistrate taking cognizance of an offence, there is sufficient ground for proceeding. 
This section relates to commencement of a criminal proceeding. If the Magistrate taking 
cognizance of a case (it may be the Magistrate receiving the complaint or to whom it has 
been transferred under Section 192), upon a consideration of the materials before him 
(i.e. the complaint, examination of the complainant and his witnesses, if present, or report 
of inquiry, if any), thinks that there is a prima facie case for proceeding in respect of an 
offence, he shall issue process against the accused.

AMRESH KUMAR DHIRAJ AND OTHERS V. STATE OF JHARKHAND AND ANOTHER  
(CRMP NO. 2744/2013) – JHARKHAND HIGH COURT

 In this case, the Hon’ble High Court differentiated between order taking cognizance and an 
order for the issuance of process and discussed the considerations that have to be kept in mind 
by the Magistrates while passing the two orders. 

Order taking Cognizance

11.  Thus, the word “cognizance” means taking note of the facts, by the Magistrate, which constitute 
an offence. In the aforesaid judgment the Hon’ble Supreme Court has also held that taking 
cognizance is thus a sine qua non or condition precedent for holding a valid trial. When a 
cognizance order is sought to be quashed, the Hon’ble Supreme Court has held that when from 
bare perusal of the FIR or the complaint an offence is made out then the order taking cognizance 
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cannot be quashed. This means that the court has to take cognizance of an offence after perusal 
of the FIR, police papers and charge sheet, if an offence is made out. In a complaint case, if from 
bare perusal of the complaint an offence is made out, the court has to take cognizance. Thus, 
it can be said that the court has to apply its mind and come to a conclusion that an offence is 
made out. If the offence is made out, he has to take cognizance of the offence. Thus, the Hon’ble 
Supreme Court in the case of “S.K.Sinha, Chief Enforcement Officer” (supra) has held that the 
cognizance is taken of an offence and not of an offender. It is settled that, cognizance is always 
taken against offence and not against offender. The offence herein means “any offence.” It is not 
limited to the penal provision mentioned in the FIR or in the complaint only. Since cognizance is 
taken not against the offender but against offence, it can be said that the order taking cognizance 
is “offence centric” and not “person centric”. Against a person summons/warrants are issued, 
cognizance is not taken. 

12.  At the stage of taking cognizance it is only to be seen as to -4- whether any offence is made out 
or not. At this stage the court is not to go into the merit of the case made out by the police in 
the charge sheet or in the complaint. Nor at this stage the success of the case is to be weighed 
by a detail order. The duty of the Magistrate is limited at this stage. It is clear that it is not 
necessary to pass a detail order giving detail reasons while taking cognizance. The order taking 
cognizance should only reflect application of judicial mind. If the Magistrate after going through 
the complaint petition and the statements of the other witnesses or after going through the FIR, 
case diary and charge sheet or the complaint, as the case may be comes to a conclusion that 
the offence is made out, he is bound to take cognizance of the offence. The order should reflect 
application of judicial mind to the extent that from the FIR, the case diary or complaint, offence 
is made out.

Order for the Issuance of Process

13.  After taking cognizance the next step which the court has to take is to decide whether to issue 
process under Section 204 of the Code of Criminal Procedure or not…….

14.  Sub-section (1) of Section 204 provides that if in the opinion of a Magistrate, who is taking 
cognizance, there are sufficient ground for proceeding, then he has to issue summons or warrant 
in the appropriate case, as envisaged in Section 204(1)(a)(b). Two important phrase in this 
subsection (1) of Section 204 is (i) “in the opinion of a Magistrate” and (ii) “there is sufficient 
ground for proceeding”. From the reading of the aforesaid section, it is quite clear that if there 
exists sufficient ground to proceed against the accused, the Magistrate has to form an opinion to 
that effect and proceed. Proceeding in this contest means issuing summons or warrant in term 
of sub-section (i)(a) or (i)(b) as the case may be. This proceeding is against a person, i.e. the 
accused. Thus, this provision of law, i.e. Section 204 Cr.P.C. is a person centric clause, whereas 
Section 190 Cr.P.C., i.e. taking cognizance, as discussed above, is offence centric. 

15.  The question is, when can a process under Section 204 Cr.P.C be issued? It does not mean that 
if cognizance of an offence is taken, the Magistrate has to issue summon against all the named 
accused persons in the complaint or FIR. This is not what Section 204 Cr.P.C. envisages. As per 
the provision of Section 204 Cr.P.C. only if there is sufficient ground to proceed, then only the 
Magistrate has to proceed. As the proceeding is against a person/accused, the Magistrate has to 
form an opinion that there are sufficient materials against the accused to proceed. There may 
be situation when from the records it would be evident that there are no sufficient materials to 
proceed against some of the accused persons, though in general an offence is made out. If this 
would be the situation, then summons cannot be issued against all the accused, rather it should 
be issued only against those accused persons against whom there are sufficient materials to 
proceed.
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*********

22.  The order taking cognizance under Section 190 Cr.P.C. and order issuing process under Section 
204 Cr.P.C., can very well a composite order but as observed, the application of mind would be 
different in both cases. This application of mind must be reflected in the order itself. The order 
should not be mechanical. Magistrate has to mention at least that there are sufficient materials 
to proceed against the persons and what are the primafacie materials to proceed against them. 
He need not pass a detail judgment evaluating the materials, which are before him. The detail 
reasons as to why he is taking cognizance or issuing process are not to be mentioned but at least 
what are the bare minimum prima-facie materials against the accused petitioners should be 
mentioned in the order issuing summon and prima facie what offence is alleged, in the order 
taking cognizance.
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SANCTION
 The word Sanction finds its origin in sanctio a Latin word . In the civil law it means that part 
of a law by which a penalty was ordained against those who should violate it. According to Blacks La 
dictionary in the original sense of the word, a “sanction” is a penalty or punishment provided as a 
means of enforcing obedience to law. In jurisprudence, a law is said to have a sanction when there is 
a state which will intervene if it is disobeyed or disregarded. Therefore international law has no legal 
sanction. In a more general sense, a “sanction” has been defined as a conditional evil annexed to a law to 
produce obedience to that law; and, in a still wilder sense, a “sanction” means simply an authorization 
of anything. Sanctions, in law and legal definition, are penalties or other means of enforcement used 
to provide incentives for obedience with the law, or with rules and regulations. The word may be used 
to imply “approve of,” especially in an official sense. “The law sanctions such behavior” would imply 
that the behavior spoken of enjoys the specific approval of law. A sanction may be either a permission 
or a restriction, depending upon context, as the word is an auto-antonym. 

 Criminal laws in India by way of “sanctions” allow for protective discrimination in favour of public 
officials. Under various laws, sanctions are required to investigate and prosecute public officials. Over 
the past several years these provisions of law have been revisited by the judiciary and the legislature. 
Recently the Supreme Court in the Subramanian Swamy Case has suggested the concept of a deemed 
sanction. We look at the history of the requirement of sanction under criminal laws. Requirement 
of sanction to investigate certain public servants of the union government was introduced through 
a government notification. The Criminal Procedure Code 1973 and the Prevention of Corruption 
Act 1988 provide that to prosecute a public servant, permission or sanction has to be secured from 
the government (central or state) for which the official works. Arguments that are often advanced 
in favour of such sanctions are that these ensure that (a) frivolous and vexatious cases are not filed, 
(b) public officials are not harassed, and (c) the efficacy of administrative machinery is not tampered 
with. Further, the requirement of sanction to investigate was also defended by the government before 
the Supreme Court in certain cases. In Vineet Narain vs. Union of India, (AIR 1998 SC 889) the 
government had argued that the CBI may not have the requisite expertise to determine whether the 
evidence was sufficient for filing a prima facie case.

 It was also argued that the Act instituting the CBI, Delhi Special Police Establishment Act 1946 
(DSPE Act), granted the power of superintendence, and therefore direction, of the CBI to the central 
government. The Court in this case struck down the requirement of sanction to investigate. It held 
that “supervision” by the government could not extend to control over CBI’s investigations. As for 
prosecution, the Court affixed a time frame of three months to grant sanction. However, there was no 
clarity on what was to be done if sanction was not granted within such time. Following that judgment, 
the DSPE Act was amended in 2003, specifically requiring the CBI to secure a sanction before it 
investigated certain public servants. More recently, the Lokpal and Lokayukta Bill, 2011 that is pending 
before the Rajya Sabha, removed the requirement of sanction to investigate and prosecute public 
servants in relation to corruption. As per the Supreme Court, judgment in Subramanian Swamy vs. 
Dr. Manmohan Singh & Anr (2012) 3 SCC 64), request was pending with the department for over 16 
months. The Supreme Court held that denial of a timely decision on grant of sanction is a violation of 
due process of law (Right to equality before law read with Right to life and personal liberty). The Court 
reiterated the three month time frame for granting sanctions. It suggested that Parliament consider 
that in case the decision is not taken within three months, sanction would be deemed to be granted. 
The prosecution would then be responsible for filing the charge sheet within 15 days of the expiry of 
this period.

 Sanction lifts the bar for prosecution. The grant of sanction is not an idle formality or an 
acrimonious exercise but a solemn and sacrosanct act which affords protection to government servants 
against frivolous prosecutions. (Mohd. Iqbal Ahmed v. State of A.P.) (1979) 4 SCC 172 : AIR 1979 SC 
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677, Sanction is a weapon to ensure discouragement of frivolous and vexatious prosecution and is a 
safeguard for the innocent but not a shield for the guilty.The validity of the sanction would, therefore, 
depend upon the material placed before the sanctioning authority and the fact that all the relevant 
facts, material and evidence have been considered by the sanctioning authority. Consideration implies 
application of mind. The order of sanction must ex facie disclose that the sanctioning authority had 
considered the evidence and other material placed before it. This fact can also be established by 
extrinsic evidence by placing the relevant files before the Court to show that all revenant facts were 
considered by the sanctioning authority. (Jaswant Singh v. State of Punjab [AIR 1958 SC 124] and State 
of Bihar v. P.P. Sharma.) [1992 Supp (1) SCC 222: 1991 Cri LJ 1438]

 Since the validity of ‘‘sanction’’ depends on the applicability of mind by the sanctioning authority 
to the facts of the case as also the material and evidence collected during investigation, it necessarily 
follows that the sanctioning authority has to apply its own independent mind for the generation of 
genuine satisfaction whether prosecution has to be sanctioned or not. The mind of the sanctioning 
authority should not be under pressure from any quarter nor should any external force be acting 
upon it to take a decision one way or the other. Since the discretion to grant or not to grant sanction 
vests absolutely in the sanctioning authority, its discretion should be shown to have not been affected 
by any extraneous consideration. If it is shown that the sanctioning authority was unable to apply its 
independent mind for any reason whatsoever or was under an obligation or compulsion or constraint 
to grant the sanction, the order will be bad for the reason that the discretion of the authority ‘‘not 
to sanction’’ was taken away and it was compelled to act mechanically to sanction the prosecution. 
[Mansukhlal Vithaldas Chauhan v. State of Gujarat, (1997) 7 SCC 622.

RELEVANT PROVISIONS OF LAW REQUIRING SANCTION

8. CRIMINAL PROCEDURE CODE,1973
SECTION 132. PROTECTION AGAINST PROSECUTION FOR ACTS DONE UNDER PRECEDING 
SECTIONS.

(1)  No prosecution against any person for any act purporting to be done under Section 129, Section 
130 or Section 131 shall be instituted in any Criminal Court except—

(a)  with the sanction of the Central Government where such person is an officer or member 
of the armed forces;

(b)  with the sanction of the State Government in any other case.

(2)  (a)  No Executive Magistrate or police officer acting under any of the said sections in good  
 faith;

(b)  no person doing any act in good faith in compliance with a requisition under Section 129 
or Section 130;

(c)  no officer of the armed forces acting under Section 131 in good faith;

(d)  no member of the armed forces doing any act in obedience to any order which he was 
bound to obey;

 shall be deemed to have thereby committed an offence.

(3)  In this section and in the preceding sections of this Chapter,—

(a)  the expression “armed forces” means the military, naval and air forces, operating as land 
forces and includes any other Armed Forces of the Union so operating;

(b)  “officer”, in relation to the armed forces, means a person commissioned, gazetted or in pay 
as an officer of the armed forces and includes a junior commissioned officer, a warrant 
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officer, a petty officer, a non-commissioned officer and a non-gazetted officer;

(c)  “member”, in relation to the armed forces, means a person in the armed forces other than 
an officer.

SECTION 188. OFFENCE COMMITTED OUTSIDE INDIA.

When an offence is committed outside India—

(a)  by a citizen of India, whether on the high seas or elsewhere; or

(b)  by a person, not being such citizen, on any ship or aircraft registered in India, he may be dealt 
with in respect of such offence as if it had been committed at any place within India at which he 
may be found:

 Provided that, notwithstanding anything in any of the preceding sections of this Chapter, no 
such offence shall be inquired into or tried in India except with the previous sanction of the 
Central Government.

SECTION 196. PROSECUTION FOR OFFENCES AGAINST THE STATE AND FOR CRIMINAL 
CONSPIRACY TO COMMIT SUCH OFFENCE. 

(1)  No Court shall take cognizance of—

(a)  any offence punishable under Chapter VI or under Section 153-A, [Section 295-A or sub-
section (1) of Section 505] of the Indian Penal Code, 1860 (45 of 1860), or

(b)  a criminal conspiracy to commit such offence, or

(c)  any such abetment, as is described in Section 108-A of the Indian Penal Code (45 of 1860), 
except with the previous sanction of the Central Government or of the State Government.

(1-A) No Court shall take cognizance of—

(a)  any offence punishable under Section 153-B or sub-section (2) or sub-section (3) of 
Section 505 of the Indian Penal Code, 1860 (45 of 1860), or

(b)  a criminal conspiracy to commit such offence, except with the previous sanction of the 
Central Government or of the State Government or of the District Magistrate.

(2)  No court shall take cognizance of the offence of any criminal conspiracy punishable under 
Section 120-B of the Indian Penal Code (45 of 1860), other than a criminal conspiracy to commit 
an offence punishable with death, imprisonment for life or rigorous imprisonment for a term of 
two years or upwards, unless the State Government or the District Magistrate has consented in 
writing to the initiation of the proceedings:

 Provided that where the criminal conspiracy is one to which the provisions of Section 195 apply, 
no such consent shall be necessary.

(3)  The Central Government or the State Government may, before according sanction under sub-
section (1) or sub-section (1-A) and the District Magistrate may, before according sanction 
under sub-section (1-A) and the State Government or the District Magistrate may, before giving 
consent under sub-section (2), order a preliminary investigation by a police officer not being 
below the rank of Inspector, in which case such police officer shall have the powers referred to 
in sub-section (3) of Section 155.

Madan Lal v. State of Punjab, (1967) 3 SCR 439 

9.  The last contention was that though he was charged under Section 120-B and Section 477-
A no sanction under Section 196-A(2) of the Criminal Procedure Code was obtained and, 
therefore, the entire trial was vitiated. We may observe that the Additional Sessions Judge found 
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that sanction was not obtained though the appellant and the said Joshi were charged under the 
aforesaid two sections along with the charge under Section 409. Reliance in this connection was 
placed on a decision of the Patna High Court in Abdul Mian v. King [AIR 1951 Pat 513] where it 
was held that sanction to prosecute is a condition precedent to the institution of prosecution and 
that it is the sanction which confers jurisdiction on the court to try the case. The charge-sheet in 
that case was under Section 295-A of the Penal Code and sanction having not been obtained for 
prosecution the High Court held that even though the Magistrate trying the accused ultimately 
convicted him under Section 298 which did not require sanction the trial was vitiated as the 
Magistrate could not proceed with the charge-sheet without the requisite sanction. The decision 
in Govindram Sunder Das v. Emperor [AIR 1942 Sind 63] was also called in aid as it has been 
observed there that where the offence of conspiracy to commit forgery is charged against a 
person and the previous consent of the local Government under Section 196-A though required 
is not obtained, the court cannot take cognizance of the complaint. These decisions however, 
are in respect of cases where a single charge in respect of an offence requiring sanction was 
preferred against the accused and previous sanction was not obtained and the court held that in 
the absence of such sanction the trial court could not take cognizance of the complaint.

10.  Section 196-A(2) provides that no court shall take cognizance of the offence of criminal conspiracy 
punishable under Section 120-B in a case where the object of the conspiracy is to commit any 
non-cognizable offence or a cognizable offence not punishable with death, imprisonment for 
life or rigorous imprisonment for a term of two years or upwards, unless the State Government 
or a Chief Presidency Magistrate or District Magistrate empowered in this behalf by the State 
Government has, by order in writing, consented to the initiation of the proceedings. It is clear 
that the court cannot take cognizance without the necessary consent in the case of a charge of 
criminal conspiracy under Section 120-B of which the object is as stated therein. The conspiracy 
to commit an offence is by itself distinct from the offence to do which the conspiracy is entered 
into. Such an offence, if actually committed, would be the subject-matter of a separate charge. 
If that offence does not require sanction though the offence of conspiracy does and sanction 
is not obtained it would appear that the court can proceed with the trial as to the substantive 
offence as if there was no charge of conspiracy. In Sukumar Chatterjee v. Mosizuddin Ahmed [25 
CWN 357] where the charge was under Section 404 read with Section 120-B and no sanction 
was obtained it was held that the case could proceed though only under Section 404. Similarly, 
in Syed Yawar Bakht v. Emperor [44 CWN 474] the accused was charged under Section 120-B 
read with Section 467 and also under Section 467 read with Section 109 of the Penal Code. No 
sanction was obtained. It was held that the consequence of not obtaining the sanction was as if 
the charge under Section 120-B read with Section 467 had never been framed but the accused 
could be convicted under the other charge viz. under Section 467 read with Section 109 of 
the Penal Code. The same view has also been taken by the Punjab High Court in Ram Pat v. 
State [(1962) 64 PLR 54] where it was held that where a complaint discloses more offences than 
one, some of which can be inquired into without sanction and others only after sanction has 
been obtained, there can be no objection to the inquiry being carried on in respect of the first 
category of offences. Reference may be made to the decision in Nibaran Chandra Bhattacharyya 
v. Emperor [AIR 1929 CAL 754] . The two petitioners were convicted under Section 120-B. They 
were also convicted under Section 384 and Section 384 read with Section 114 of the Penal Code 
respectively. The learned Judge accepted the contention that the trial was vitiated as no sanction 
was obtained in respect of the charge under Section 120-B and set aside the conviction also 
under Section 384 and Section 384 read with Section 114 passed against petitioners 1 and 2. But 
the report of the decision shows that he did so because he felt that by proceeding with the charge 
under Section 120-B admitting evidence on that charge and that charge resulting in conviction 
prejudice was caused to the petitioners in the matter of the other charges and that therefore the 
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trial could not be said to be severable. No such question of prejudice can be said to arise in the 
present ease in view of the extra-judicial confession of the appellant of having misappropriated 
Rs 2500 out of Rs 3414 and odd in question.

11.  There was in the instant case not only a charge for conspiracy under Section 120-B but also 
two other separate charges for offences under Sections 409 and 477-A alleged to have been 
committed in pursuance of the conspiracy. Though the charge under Section 120-B required 
sanction no such sanction was necessary in respect of the charge under Section 409. At the most, 
therefore, it can be argued that the Magistrate took illegal cognizance of the charge under Section 
120-B as Section 196-A(2) prohibits entertainment of certain kinds of complaints for conspiracy 
punishable under Section 120-B without the required sanction. The absence of sanction does not 
prevent the court from proceeding with the trial if the complaint also charges a co-conspirator 
of the principal offence committed in pursuance of the conspiracy or for abetment by him of 
any such offence committed by one of the co-conspirators under Section 109 of the Penal Code. 
(See Mohd. Bachal Abdulla v. Emperor [AIR 1934 Sind 4] .) In our view, the fact that sanction 
was not obtained in respect of the complaint under Section 120-B did not vitiate the trial on the 
substantive charge under Section 409. No prejudice could be said to have resulted in view of the 
appellant’s confession that he had in fact misappropriated Rs 2500 and was prepared to deposit 
that amount.

SECTION 197. PROSECUTION OF JUDGES AND PUBLIC SERVANTS. 

(1)  When any person who is or was a Judge or Magistrate or a public servant not removable from his 
office save by or with the sanction of the Government is accused of any offence alleged to have 
been committed by him while acting or purporting to act in the discharge of his official duty, no 
Court shall take cognizance of such offence except with the previous sanction save as otherwise 
provided in the Lokpal and Lokayuktas Act, 2013—

(a)  in the case of person who is employed or, as the case may be, was at the time of commission 
of the alleged offence employed, in connection with the affairs of the Union, of the Central 
Government;

(b)  in the case of a person who is employed or, as the case may be, was at the time of 
commission of the alleged offence employed, in connection with the affairs of a State, of 
the State Government:

 Provided that where the alleged offence was committed by a person referred to in clause (b) 
during the period while a Proclamation issued under clause (1) of Article 356 of the Constitution 
was in force in a State, clause (b) will apply as if for the expression “State Government” occurring 
therein, the expression “Central Government” were substituted.

 Explanation.—For the removal of doubts it is hereby declared that no sanction shall be required 
in case of a public servant accused of any offence alleged to have been committed under Section 
166-A, Section 166-B, Section 354, Section 354-A, Section 354-B, Section 354-C, Section 354-D, 
Section 370, Section 375, Section 376, Section 376-A, Section 376-AB, Section 376-C, Section 
376-D, Section 376-DA, Section 376-DB] or Section 509 of the Indian Penal Code (45 of 1860).

(2)  No Court shall take cognizance of any offence alleged to have been committed by any member 
of the Armed Forces of the Union while acting or purporting to act in the discharge of his official 
duty, except with the previous sanction of the Central Government.

(3)  The State Government may, by notification, direct that the provisions of sub-section (2) shall 
apply to such class or category of the members of the Forces charged with the maintenance 
of public order as may be specified therein, wherever they may be serving, and thereupon the 
provisions of that sub-section will apply as if for the expression “Central Government” occurring 
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therein, the expression “State Government” were substituted.

(3-A) Notwithstanding anything contained in sub-section (3), no court shall take cognizance of 
any offence, alleged to have been committed by any member of the Forces charged with the 
maintenance of public order in a State while acting or purporting to act in the discharge of 
his official duty during the period while a Proclamation issued under clause (1) of Article 
356 of the Constitution was in force therein, except with the previous sanction of the 
Central Government.

(3-B) Notwithstanding anything to the contrary contained in this Code or any other law, it is 
hereby declared that any sanction accorded by the State Government or any cognizance 
taken by a court upon such sanction, during the period commencing on the 20th day 
of August, 1991 and ending with the date immediately preceding the date on which the 
Code of Criminal Procedure (Amendment) Act, 1991, receives the assent of the President, 
with respect to an offence alleged to have been committed during the period while a 
Proclamation issued under clause (1) of Article 356 of the Constitution was in force in the 
State, shall be invalid and it shall be competent for the Central Government in such matter 
to accord sanction and for the court to take cognizance thereon.

(4) The Central Government or the State Government, as the case may be, may determine the 
person by whom, the manner in which, and the offence or offences for which, the prosecution 
of such Judge, Magistrate or public servant is to be conducted, and may specify the Court before 
which the trial is to be held.

 Director of Inspection & Audit v. C.L. Subramaniam, 1994 Supp (3) SCC 615 

“6.  If the provisions of Section 197 CrPC are examined, it is manifest that two conditions 
must be fulfilled before they become applicable; one is that the offence mentioned therein 
must be committed by a public servant and the other is that the public servant employed 
in connection with the affairs of the Union or a State is not removable from his office save 
by or with the sanction of the Central Government or the State Government, as the case 
may be. The object of the section is to provide guard against vexatious proceedings against 
judges, magistrates and public servants and to secure the opinion of superior authority 
whether it is desirable that there should be a prosecution. If on the date of the complaint 
itself it is incumbent upon the court to take cognizance of such offence only when there 
is a previous sanction then unless the sanction to prosecute is produced the court cannot 
take cognizance of the offence. Naturally at that stage, the court taking cognizance has 
to examine the acts complained of and see whether the provisions of Section 197 CrPC 
are attracted. If the above two conditions are satisfied then the further enquiry would be 
whether the alleged offences have been committed by the public servant while acting or 
purporting to act in discharge of his official duties. If this requirement also is satisfied then 
no court shall take cognizance of such offences except with the previous sanction. For 
this purpose the allegations made in the complaint are very much relevant to appreciate 
whether the acts complained of are directly concerned or reasonably connected with 
official duties so that if questioned the public servant could claim to have done these acts 
by virtue of his office, that is to say, there must be a reasonable connection between the act 
and the discharge of official duties. It is in this context that the words “purporting to act in 
discharge of official duties” assume importance. The public servant can only be said to act 
or purporting to act in the discharge of his official duties if his act is such as to lie within 
the scope of his official duties. In Hori Ram Singh case [Hori Ram Singh (Dr) v. Emperor, 
AIR 1939 FC 43 : 40 Cri LJ 468 : 43 CWN 50 : 1939 FCR 159] , it was observed that:

 “There must be something in the nature of the act complained of that attaches it to the 
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official character of the person doing it.”

 In Matajog Dobey v. H.C. Bhari [(1955) 2 SCR 925 : AIR 1956 SC 44 : 1956 Cri LJ 140] , it 
was observed as under : (SCR headnote)

 “[T]here must be a reasonable connection between the act and the discharge of official 
duty; the act must bear such relation to the duty that the accused could lay a reasonable 
claim, but not a pretended or fanciful claim, that he did it in the course of the performance 
of his duty.”

 Approving these principles this Court in Pukhraj v. State of Rajasthan [(1973) 2 SCC 701 
: 1973 SCC (Cri) 944] observed as under : (SCC p. 703, para 2)

 “The intention behind the section is to prevent public servants from being unnecessarily 
harassed. The section is not restricted only to cases of anything purported to be done in 
good faith, for a person who ostensibly acts in execution of his duty still purports so to 
act, although he may have a dishonest intention. Nor is it confined to cases where the 
act, which constitutes the offence, is the official duty of the official concerned. Such an 
interpretation would involve a contradiction in terms, because an offence can never be an 
official duty. The offence should have been committed when an act is done in the execution 
of duty or when an act purports to be done in execution of duty. The test appears to be not 
that the offence is capable of being committed only by a public servant and not by anyone 
else, but that it is committed by a public servant in an act done or purporting to be done 
in the execution of duty. The section cannot be confined to only such acts as are done by 
a public servant directly in pursuance of his public office, though in excess of the duty or 
under a mistaken belief as to the existence of such duty. Nor need the act constituting the 
offence be so inseparably connected with the official duty as to form part and parcel of the 
same transaction. What is necessary is that the offence must be in respect of an act done 
or purported to be done in the discharge of an official duty. It does not apply to acts done 
purely in a private capacity by a public servant. Expressions such as the ‘capacity in which 
the act is performed’, ‘cloak of office’ and ‘professed exercise of the office’ may not always 
be appropriate to describe or delimit the scope of section. An act merely because it was 
done negligently does not cease to be one done or purporting to be done in execution of a 
duty.”

 In State of Maharashtra v. Dr Budhikota Subbarao [(1993) 3 SCC 339 : 1993 SCC (Cri) 901 : JT 
(1993) 3 SC 379] , this Court held as under : (SCC p. 345, para 5)

 “So far public servants are concerned the cognizance of any offence, by any court, is barred 
by Section 197 of the Code unless sanction is obtained from the appropriate authority, if the 
offence, alleged to have been committed, was in discharge of the official duty. The section not 
only specifies the persons to whom the protection is afforded but it also specifies the conditions 
and circumstances in which it shall be available and the effect in law if the conditions are satisfied. 
The mandatory character of the protection afforded to a public servant is brought out by the 
expression, ‘no court shall take cognizance of such offence except with the previous sanction’. 
Use of the words, ‘no’ and ‘shall’ make it abundantly clear that the bar on the exercise of power 
of the court to take cognizance of any offence is absolute and complete.”

 These principles are laid down in many cases and it may not be necessary to refer to all of them. 
Applying the abovesaid principles to the facts of this case, we find that the counter-affidavit was 
filed only as a defence to the allegations made in the writ petition particularly in connection with 
the transfer of the respondent and on what grounds it was made. The paragraphs as extracted in 
the complaint would also show that averments therein were made only in respect of the action 
taken in transferring the respondent. Therefore the said reference with respect to the character 
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and integrity, which according to the complainant-respondent amounted to defamation, cannot 
in any manner be said to be unconnected or not reasonably connected with the official duties. 
These statements in the counter-affidavit were made by the appellants definitely while acting 
or at least purporting to act in discharge of the official duties namely filing the same in their 
defence to the allegations made in the writ petition which they had to do.”

 P.K. Choudhury v. Commander, 48 Brtf (Gref), (2008) 13 SCC 229 

16.  Section 197 of the Code unlike the provisions of the Prevention of Corruption Act postulates 
obtaining of an order of sanction even in a case where public servant has ceased to hold office. 
The requirements to obtain a valid order of sanction have been highlighted by this Court in a 
large number of cases. In S.K. Zutshi v. Bimal Debnath (2004) 8 SCC 31, this Court held: 

“11.  The correct legal position, therefore, is that an accused facing prosecution for offences under 
the old Act or the new Act cannot claim any immunity on the ground of want of sanction, if he 
ceased to be a public servant on the date when the court took cognizance of the said offences. 
But the position is different in cases where Section 197 of the Code has application.”

State of Orissa v. Ganesh Chandra Jew,(2004) 8 SCC 40.

Raghunath Anant Govilkar v. State of Maharashtra, (2008) 11 SCC 289

“5.  The pivotal issue i.e. applicability of Section 197 of the Code needs careful consideration. 
In Bakhshish Singh Brar v. Gurmej Kaur [(1987) 4 SCC 663 : 1988 SCC (Cri) 29] this Court 
while emphasising on the balance between protection to the officers and the protection to 
the citizens observed as follows: (SCC p. 667, para 6)

‘6.  … It is necessary to protect the public servants in the discharge of their duties. … In 
the facts and circumstances of each case protection of public officers and public servants 
functioning in discharge of official duties and protection of private citizens have to be 
balanced by finding out as to what extent and how far is a public servant working in 
discharge of his duties or purported discharge of his duties, and whether the public servant 
has exceeded his limit. It is true that Section 196 (sic 197) states that no cognizance can 
be taken and even after cognizance having been taken if facts come to light that the acts 
complained of were done in the discharge of the official duties then the trial may have to 
be stayed unless sanction is obtained. But at the same time it has to be emphasised that 
criminal trials should not be stayed in all cases at the preliminary stage because that will 
cause great damage to the evidence.’

6.  The protection given under Section 197 is to protect responsible public servants against the 
institution of possibly vexatious criminal proceedings for offences alleged to have been 
committed by them while they are acting or purporting to act as public servants. The policy 
of the legislature is to afford adequate protection to public servants to ensure that they are not 
prosecuted for anything done by them in the discharge of their official duties without reasonable 
cause, and if sanction is granted, to confer on the Government, if it chooses to exercise it, 
complete control of the prosecution. This protection has certain limits and is available only 
when the alleged act done by the public servant is reasonably connected with the discharge 
of his official duty and is not merely a cloak for doing the objectionable act. If in doing his 
official duty, he acted in excess of his duty, but there is a reasonable connection between the act 
and the performance of the official duty, the excess will not be a sufficient ground to deprive 
the public servant from the protection. The question is not as to the nature of the offence such 
as whether the alleged offence contained an element necessarily dependent upon the offender 
being a public servant, but whether it was committed by a public servant acting or purporting 
to act as such in the discharge of his official capacity. Before Section 197 can be invoked, it must 
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be shown that the official concerned was accused of an offence alleged to have been committed 
by him while acting or purporting to act in the discharge of his official duties. It is not the duty 
which requires examination so much as the act, because the official act can be performed both 
in the discharge of the official duty as well as in dereliction of it. The act must fall within the 
scope and range of the official duties of the public servant concerned. It is the quality of the act 
which is important and the protection of this section is available if the act falls within the scope 
and range of his official duty. There cannot be any universal rule to determine whether there 
is a reasonable connection between the act done and the official duty, nor is it possible to lay 
down any such rule. One safe and sure test in this regard would be to consider if the omission or 
neglect on the part of the public servant to commit the act complained of could have made him 
answerable for a charge of dereliction of his official duty: if the answer to this question is in the 
affirmative, it may be said that such act was committed by the public servant while acting in the 
discharge of his official duty and there was every connection with the act complained of and the 
official duty of the public servant. This aspect makes it clear that the concept of Section 197 does 
not get immediately attracted on institution of the complaint case.

7.  At this juncture, we may refer to P. Arulswami v. State of Madras [AIR 1967 SC 776 : (1967) 1 
SCR 201] wherein this Court held as under: (AIR p. 778, para 6)

‘6.  … It is not therefore every offence committed by a public servant that requires sanction 
for prosecution under Section 197(1) of the Criminal Procedure Code; nor even every act 
done by him while he is actually engaged in the performance of his official duties; but if 
the act complained of is directly concerned with his official duties so that, if questioned, 
it could be claimed to have been done by virtue of the office, then sanction would be 
necessary. It is the quality of the act that is important and if it falls within the scope and 
range of his official duties the protection contemplated by Section 197 of the Criminal 
Procedure Code will be attracted. An offence may be entirely unconnected with the 
official duty as such or it may be committed within the scope of the official duty. Where it 
is unconnected with the official duty there can be no protection. It is only when it is either 
within the scope of the official duty or in excess of it that the protection is claimable.’

8.  It would be appropriate to examine the nature of power exercised by the court under Section 197 
of the Code and the extent of protection it affords to public servants, who, apart from various 
hazards in discharge of their duties, in the absence of a provision like the one mentioned, may 
be exposed to vexatious prosecutions. Sections 197(1) and (2) of the Code read as under:

‘197.  Prosecution of Judges and public servants.—(1) When any person who is or was a 
Judge or Magistrate or a public servant not removable from his office save by or with the 
sanction of the Government is accused of any offence alleged to have been committed by 
him while acting or purporting to act in the discharge of his official duty, no court shall 
take cognizance of such offence except with the previous sanction—

(a)  in the case of a person who is employed or, as the case may be, was at the time of 
commission of the alleged offence employed, in connection with the affairs of the 
Union, of the Central Government;

(b)  in the case of a person who is employed or, as the case may be, was at the time of 
commission of the alleged offence employed, in connection with the affairs of a 
State, of the State Government:

   ***

(2)  No court shall take cognizance of any offence alleged to have been committed by any 
member of the armed forces of the Union while acting or purporting to act in the discharge 
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of his official duty, except with the previous sanction of the Central Government.’

9.  The section falls in the chapter dealing with conditions requisite for initiation of proceedings. 
That is, if the conditions mentioned are not made out or are absent then no prosecution can be 
set in motion. For instance no prosecution can be initiated in a Court of Session under Section 
193, as it cannot take cognizance, as a court of original jurisdiction, of any offence unless the 
case has been committed to it by a Magistrate or unless the Code expressly provides for it. 
And the jurisdiction of a Magistrate to take cognizance of any offence is provided by Section 
190 of the Code, either on receipt of a complaint, or upon a police report or upon information 
received from any person other than a police officer, or upon his knowledge that such offence 
has been committed. So far as public servants are concerned, the cognizance of any offence, by 
any court, is barred by Section 197 of the Code unless sanction is obtained from the appropriate 
authority, if the offence, alleged to have been committed, was in discharge of the official duty. 
The section not only specifies the persons to whom the protection is afforded but it also specifies 
the conditions and circumstances in which it shall be available and the effect in law if the 
conditions are satisfied. The mandatory character of the protection afforded to a public servant 
is brought out by the expression ‘no court shall take cognizance of such offence except with the 
previous sanction’. Use of the words ‘no’ and ‘shall’ make it abundantly clear that the bar on the 
exercise of power by the court to take cognizance of any offence is absolute and complete. Very 
cognizance is barred. That is, the complaint cannot be taken notice of. According to Black’s Law 
Dictionarythe word “cognizance” means “jurisdiction” or “the exercise of jurisdiction” or “power 
to try and determine causes”. In common parlance it means taking notice of. A court, therefore, 
is precluded from entertaining a complaint or taking notice of it or exercising jurisdiction if it 
is in respect of a public servant who is accused of an offence alleged to have been committed 
during the discharge of his official duty.

10.  Such being the nature of the provision the question is how should the expression ‘any offence 
alleged to have been committed by him while acting or purporting to act in the discharge of his 
official duty’ be understood? What does it mean? “Official” according to the dictionary, means 
pertaining to an office, and “official act” or “official duty” means an act or duty done by an officer 
in his official capacity. In B. Saha v. M.S. Kochar [(1979) 4 SCC 177 : 1979 SCC (Cri) 939] it was 
held: (SCC pp. 184-85, para 17)

‘17.  The words “any offence alleged to have been committed by him while acting or purporting 
to act in the discharge of his official duty” employed in Section 197(1) of the Code, are 
capable of a narrow as well as a wide interpretation. If these words are construed too 
narrowly, the section will be rendered altogether sterile, for, “it is no part of an official 
duty to commit an offence, and never can be”. In the wider sense, these words will take 
under their umbrella every act constituting an offence, committed in the course of the 
same transaction in which the official duty is performed or purports to be performed. 
The right approach to the import of these words lies between these two extremes. While 
on the one hand, it is not every offence committed by a public servant while engaged in 
the performance of his official duty, which is entitled to the protection of Section 197(1), 
an act constituting an offence, directly and reasonably connected with his official duty will 
require sanction for prosecution under the said provision.’         (emphasis supplied)

11.  Use of the expression “official duty” implies that the act or omission must have been done by 
the public servant in the course of his service and that it should have been in discharge of his 
duty. The section does not extend its protective cover to every act or omission done by a public 
servant in service but restricts its scope of operation to only those acts or omissions which are 
done by a public servant in discharge of official duty.
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12.  It has been widened further by extending protection to even those acts or omissions which are done 
in purported exercise of official duty; that is, under the colour of office. Official duty, therefore, 
implies that the act or omission must have been done by the public servant in the course of his 
service and such act or omission must have been performed as part of duty which further must 
have been official in nature. The section has, thus, to be construed strictly, while determining its 
applicability to any act or omission in the course of service. Its operation has to be limited to those 
duties which are discharged in the course of duty. But once any act or omission has been found to 
have been committed by a public servant in the discharge of his duty then it must be given liberal 
and wide construction so far its official nature is concerned. For instance a public servant is not 
entitled to indulge in criminal activities. To that extent the section has to be construed narrowly 
and in a restricted manner. But once it is established that an act or omission was done by the public 
servant while discharging his duty then the scope of its being official should be construed so as to 
advance the objective of the section in favour of the public servant. Otherwise the entire purpose of 
affording protection to a public servant without sanction shall stand frustrated. For instance a police 
officer in the discharge of duty may have to use force which may be an offence for the prosecution of 
which the sanction may be necessary. But if the same officer commits an act in the course of service 
but not in the discharge of his duty and without any justification therefor then the bar under Section 
197 of the Code is not attracted. To what extent an act or omission performed by a public servant in 
the discharge of his duty can be deemed to be official was explained by this Court in Matajog Dobey 
v. H.C. Bhari [AIR 1956 SC 44 : (1955) 2 SCR 925] thus: (AIR p. 49, paras 17 & 19)

‘17.  … The offence alleged to have been committed [by the accused] must have something to 
do, or must be related in some manner, with the discharge of official duty. …

  ***

19.  … There must be a reasonable connection between the act and the discharge of official duty; 
the act must bear such relation to the duty that the accused could lay a reasonable [claim], 
but not a pretended or fanciful claim, that he did it in the course of the performance of his 
duty.’

13.  If on facts, therefore, it is prima facie found that the act or omission for which the accused was 
charged had reasonable connection with discharge of his duty then it must be held to be official 
to which applicability of Section 197 of the Code cannot be disputed.

14.  In S.A. Venkataraman v. State [AIR 1958 SC 107 : 1958 SCR 1040] … this Court has held that: 
(AIR p. 111, para 14)

‘14.  … There is nothing in the words used in Section 6(1) to even remotely suggest that previous 
sanction was necessary before a court could take cognizance of the offences mentioned 
therein in the case of a person who had ceased to be a public servant at the time the court 
was asked to take cognizance, although he had been such a person at the time the offence 
was committed.’

15.  The above position was illuminatingly highlighted in State of Maharashtra v. Dr. Budhikota 
Subbarao [(1993) 3 SCC 339 : 1993 SCC (Cri) 901] .

16.  When the newly worded section appeared in the Code (Section 197) with the words ‘when 
any person who is or was a Judge or Magistrate or a public servant’ (as against the truncated 
expression in the corresponding provision of the old Code of Criminal Procedure, 1898) a 
contention was raised before this Court in Kalicharan Mahapatra v. State of Orissa [(1998) 6 SCC 
411 : 1998 SCC (Cri) 1455] that the legal position must be treated as changed even in regard to 
offences under the old Act and new Act also. The said contention was, however, repelled by this 
Court wherein a two-Judge Bench has held thus: (SCC p. 416, para 14)
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‘14.  … A public servant who committed an offence mentioned in the Act, while he was a 
public servant, can be prosecuted with the sanction contemplated in Section 19 of the Act 
if he continues to be a public servant when the court takes cognizance of the offence. But 
if he ceases to be a public servant by that time, the court can take cognizance of the offence 
without any such sanction.’

17.  The correct legal position, therefore, is that an accused facing prosecution for offences under the 
old Act or new Act cannot claim any immunity on the ground of want of sanction, if he ceased 
to be a public servant on the date when the court took cognizance of the said offences. But the 
position is different in cases where Section 197 of the Code has application.

18.  Section 197(1) provides that when any person who is or was a public servant not removable 
from his office save by or with the sanction of the Government is accused of any offence alleged 
to have been committed by him while acting or purporting to act in the discharge of his official 
duty, no court shall take cognizance of such offence except with the previous sanction (a) in 
the case of a person who is employed or, as the case may be, was at the time of commission 
of the alleged offence employed, in connection with the affairs of the Union, of the Central 
Government, and (b) in the case of a person who is employed or, as the case may be, was at the 
time of commission of the alleged offence employed, in connection with the affairs of a State, or 
the State Government.

19.  We may mention that the Law Commission in its 41st Report in Para 15.123 while dealing with 
Section 197, as it then stood, observed:

‘15. 123. … It appears to us that protection under the section is needed as much after retirement 
of the public servant as before retirement. The protection afforded by the section would be 
rendered illusory if it were open to a private person harbouring a grievance to wait until 
the public servant ceased to hold his official position, and then to lodge a complaint. The 
ultimate justification for the protection conferred by Section 197 is the public interest in 
seeing that official acts do not lead to needless or vexatious prosecutions. It should be left 
to the Government to determine from that point of view the question of the expediency of 
prosecuting any public servant.’

 It was in pursuance of this observation that the expression ‘was’ came to be employed after the 
expression ‘is’ to make the (sic need for) sanction applicable even in cases where a retired public 
servant is sought to be prosecuted.”

 The above position was highlighted in Rakesh Kumar Mishra v. State of Bihar [(2006) 1 SCC 557 
: (2006) 1 SCC (Cri) 432] , SCC pp. 560-66, paras 5-19, R. Balakrishna Pillai v. State of Kerala 
[(1996) 1 SCC 478 : 1996 SCC (Cri) 128] , State of H.P. v. M.P. Gupta[(2004) 2 SCC 349 : 2004 
SCC (Cri) 539] , State of Orissa v. Ganesh Chandra Jew [(2004) 8 SCC 40 : 2004 SCC (Cri) 2104] 
and S.K. Zutshi v. Bimal Debnath [(2004) 8 SCC 31 : 2004 SCC (Cri) 2096] .

SECTION 216. COURT MAY ALTER CHARGE.

(1)  Any Court may alter or add to any charge at any time before judgment is pronounced.

(2)  Every such alteration or addition shall be read and explained to the accused.

(3)  If the alteration or addition to a charge is such that proceeding immediately with the trial 
is not likely, in the opinion of the Court, to prejudice the accused in his defence or the 
prosecutor in the conduct of the case, the Court may, in its discretion, after such alteration 
or addition has been made, proceed with the trial as if the altered or added charge had 
been the original charge.
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(4)  If the alteration or addition is such that proceeding immediately with the trial is likely, in 
the opinion of the Court, to prejudice the accused or the prosecutor as aforesaid, the Court 
may either direct a new trial or adjourn the trial for such period as may be necessary.

(5)  If the offence stated in the altered or added charge is one for the prosecution of which 
previous sanction is necessary, the case shall not be proceeded with until such sanction is 
obtained, unless sanction has been already obtained for a prosecution on the same facts as 
those on which the altered or added charge is founded.

Food Inspector, Ernakulam v. P.S. Sreenivasa Shenoy, (2000) 6 SCC 348

26.  What is intended is that a prosecution, which requires previous sanction, cannot be started 
without such sanction even by way of amending the charge midway the trial. If the amended 
charge includes a new offence for which previous sanction is necessary then prosecution for 
such new offence cannot be started without such sanction. However, the second limb of the sub-
section makes it clear that if sanction was already obtained for prosecution on the same facts as 
those on which the new or altered charge is founded then no fresh sanction is necessary.

27.  The facts on which prosecution is founded under the Act were broadly that the accused had sold 
adulterated toor dal to the Food Inspector on 15-4-1996. Variation regarding the reasons or the 
data by which two different analysts had reached the conclusion that the sample is adulterated 
is not sufficient to hold that the basic facts on which the prosecution is founded, have been 
altered. Hence Section 216(5) of the Code would not improve the position of the accused for the 
purpose of obtaining fresh consent on the facts of this case.

High Court of Karnataka Represented by The Registrar General Bangalore v. Syed Mohammed 
Ibrahim S/o Late Syed Mohammed Ismail, 2014 SCC OnLine Kar 11451

156.  It was contended that, the trial Court, after hearing the arguments of the parties, framed 
additional charges for the offences under Section 121 and 121A IPC. Before the accused 
could be prosecuted for the said offences, prior sanction of the Government under Section 
196 of the Cr.P.C is a must. No fresh sanction having been obtained, the conviction of the 
accused under Section 121 and 121A IPC is vitiated and is liable to be set aside.

157.  In this regard, it is useful to see what Section 216 of the Cr.P.C. provides for

216.  Court may alter charge.

(1)  Any Court may alter or add to any charge at any time before judgment is pronounced.

(2)  Every such alteration or addition shall be read and explained to the accused.

(3)  If the alteration or addition to a charge is such that proceeding immediately with the 
trial is not likely, in the opinion of the Court, to prejudice the accused in his defence 
or the prosecutor in the conduct of the case the Court may, in its discretion, after such 
alteration or addition has been made, proceed with the trial as if the altered or added 
charge had been the original charge.

(4)  If the alteration or addition is such that proceeding immediately with the trial is likely, 
in the opinion of the Court to prejudice the accused or the prosecutor as aforesaid, 
the Court may either direct a new trial or adjourn the trial for such period as may be 
necessary.

(5)  If the offence stated in the altered or added charge is one for the prosecution of which 
previous sanction is necessary, the case shall not be proceeded with until such sanction 
is obtained, unless sanction has been already obtained for a prosecution on the same 
facts as those on which the altered or added charge is founded.”
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158.  Sub-section (5) of Section 216 provides that, if the offence stated in the altered or added 
charge is one for the prosecution of which previous sanction is necessary, the case shall 
not be proceeded with until such sanction is obtained. Therefore, it is clear that the Court 
has the power to alter or add any charge at any time before judgment is pronounced. If for 
the offences which are the subject matter of such additional charge sanction is required, 
until such sanction is obtained the Court shall not take cognizance of such offence and 
proceed with the matter.

159.  However, the above provision carries an exception to this general rule. The exception is, if 
sanction had already been obtained for a prosecution, on the same facts as those on which 
the altered or added charge is founded, then no fresh sanction is required for prosecuting 
the accused for the offences which is the subject matter of the additional charge.

160.  In the instant case, after the framing of additional charges for the offences under Section 
121 and 121-A IPC on 12.12.2007, they were read over and explained to the accused. 
The accused pleaded not guilty and claimed to be tried. The learned State Prosecutor 
submitted a memo stating that he had no additional, oral or documentary evidence to 
prove the additional charges framed and that the evidence already led is sufficient to prove 
the additional charges.

161.  The learned defence counsel also did not choose to lead any evidence on the additional 
charges, but sought for recalling of PWs 36, 42, 43, 54 and 64 and the said request was 
granted. After those witnesses were recalled, they were cross-examined in the context of 
the additional charges. From this, it is clear the additional charges were framed on the 
same facts on which charges has been framed earlier. Since sanction had already been 
obtained for prosecution on the same facts as those on which the additional charges were 
also founded, no separate sanction was necessary in law and therefore, we do not find any 
substance in the said contention of the counsel for the appellants.

SECTION 308. TRIAL OF PERSON NOT COMPLYING WITH CONDITIONS OF PARDON.

(1)  Where, in regard to a person who has accepted a tender of pardon made under Section 306 
or Section 307, the Public Prosecutor certifies that in his opinion such person has, either 
by wilfully concealing anything essential or by giving false evidence, not complied with 
the condition on which the tender was made, such person may be tried for the offence in 
respect of which the pardon was so tendered or for any other offence of which he appears 
to have been guilty in connection with the same matter, and also for the offence of giving 
false evidence:

 Provided that such person shall not be tried jointly with any of the other accused:

 Provided further that such person shall not be tried for the offence of giving false evidence 
except with the sanction of the High Court, and nothing contained in Section 195 or 
Section 340 shall apply to that offence.

(2)  Any statement made by such person accepting the tender of pardon and recorded by a 
Magistrate under Section 164 or by a Court under sub-section (4) of Section 306 may be 
given in evidence against him at such trial.

(3)  At such trial, the accused shall be entitled to plead that he has complied with the condition 
upon which such tender was made; in which case it shall be for the prosecution to prove 
that the condition has not been complied with.

(4)  At such trial, the Court shall—

(a)  if it is a Court of Session, before the charge is read out and explained to the accused;
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(b)  if it is the Court of a Magistrate, before the evidence of the witnesses for the 
prosecution is taken, ask the accused whether he pleads that he has complied with 
the conditions on which the tender of pardon was made.

(5)  If the accused does so plead, the Court shall record the plea and proceed with the trial 
and it shall, before passing judgment in the case, find whether or not the accused has 
complied with the conditions of the pardon, and, if it finds that he has so complied, it shall, 
notwithstanding anything contained in this Code, pass judgment of acquittal

Section 465. Finding or sentence when reversible by reason of error, omission or irregularity.

(1)  Subject to the provisions hereinbefore contained, no finding, sentence or order passed 
by a Court of competent jurisdiction shall be reversed or altered by a Court of appeal, 
confirmation or revision on account of any error, omission or irregularity in the complaint, 
summons, warrant, proclamation, order, judgment or other proceedings before or during 
trial or in any inquiry or other proceedings under this Code, or any error, or irregularity 
in any sanction for the prosecution, unless in the opinion of that Court, a failure of justice 
has in fact been occasioned thereby.

(2)  In determining whether any error, omission or irregularity in any proceeding under this 
Code, or any error, or irregularity in any sanction for the prosecution has occasioned a 
failure of justice, the Court shall have regard to the fact whether the objection could and 
should have been raised at an earlier stage in the proceedings.

SECTION 470. EXCLUSION OF TIME IN CERTAIN CASES.

(1)  In computing the period of limitation, the time during which any person has been 
prosecuting with due diligence another prosecution, whether in a Court of first instance 
or in a Court of appeal or revision, against the offender, shall be excluded:

 Provided that no such exclusion shall be made unless the prosecution relates to the same 
facts and is prosecuted in good faith in a Court which from defect of jurisdiction or other 
cause of a like nature, is unable to entertain it.

(2)  Where the institution of the prosecution in respect of an offence has been stayed by 
an injunction or order, then, in computing the period of limitation, the period of the 
continuance of the injunction or order, the day on which it was issued or made, and the 
day on which it was withdrawn, shall be excluded.

(3)  Where notice of prosecution for an offence has been given, or where, under any law 
for the time being in force, the previous consent or sanction of the Government or any 
other authority is required for the institution of any prosecution for an offence, then, in 
computing the period of limitation, the period of such notice or, as the case may be, the 
time required for obtaining such consent or sanction shall be excluded.

 Explanation.—In computing the time required for obtaining the consent or sanction of 
the Government or any other authority, the date on which the application was made for 
obtaining the consent or sanction and the date of receipt of the order of the Government 
or other authority shall both be excluded.

(4)  In computing the period of limitation, the time during which the offender—

(a)  has been absent from India or from any territory outside India which is under the 
administration of the Central Government, or

(b)  has avoided arrest by absconding or concealing himself, shall be excluded.

9. ARMS ACT,1959
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SECTION 39. PREVIOUS SANCTION OF THE DISTRICT MAGISTRATE NECESSARY IN 
CERTAIN CASES.

 No prosecution shall be instituted against any person in respect of any offence under Section 3 
without the previous sanction of the District Magistrate.

Gunwantlal v. State of M.P., (1972) 2 SCC 194 

 Under the Arms Act all that is required for sanction under Section 39 is, that the person to be 
prosecuted was found to be in possession of the firearm, the date or dates on which he was so 
found in possession and the possession of the firearm was without a valid licence. As all the 
elements are contained in the sanction in this case, it is not an illegal sanction nor can it be said 
that the charge travels beyond that sanction.

10. EXPLOSIVE SUBSTANCES ACT,1908
SECTION 7. RESTRICTION ON TRIAL OF OFFENCES.

 No Court shall proceed to the trial of any person for an offence against this Act except with the 
consent of the District Magistrate.

Deepak Khinchi v. State of Rajasthan, (2012) 5 SCC 284 

16.  As stated hereinabove, on 1-4-2008 sanction was issued by the District Magistrate, Chittorgarh, 
but the application made by the prosecution for framing the charge against the appellant under 
the said Act was rejected by the learned Sessions Judge. We are prima facie satisfied that the 
letter of the District Magistrate, Chittorgarh issued on 1-4-2008 gave good and valid consent 
as envisaged under Section 7 of the Act for trial of the appellant for the offences under the said 
Act and the learned Sessions Judge was in error in rejecting the consent letter by his order dated 
15-5-2010.

17.  The proper course for the prosecution was to challenge that order and have it set aside by the 
High Court. Instead of taking that course, a fresh sanction was issued by the District Magistrate, 
Chittorgarh on 1-6-2008. The prosecution then filed an application under Section 311 of 
the Code. It was prayed that sanction issued under Section 7 of the said Act by the District 
Magistrate be taken on record and the appellant be tried for offences under Sections 3, 4, 5 and 
6 of the said Act. The learned Sessions Judge while granting the said application, relied on the 
judgment of the Rajasthan High Court, Jaipur Bench in Ramjani v. State of Rajasthan [1993 Cri 
LR 179 (Raj)] wherein it was held that where sanction under Section 7 of the said Act is not 
obtained, the prosecution will have to be quashed but it would be open to the prosecution to 
start the prosecution afresh after obtaining sanction from the competent authority. The High 
Court upheld this order.

26.  The offence in this case is equally grave. At no stage, was sanction refused by the competent 
authority. It is not the case of the appellant that sanction is granted by the authority, which 
is not competent. It is true that the proceedings are sought to be initiated under the said Act 
against the appellant after three years. But, in the facts of this case, where 14 innocent persons 
lost their lives and several persons were severely injured due to the blast which took place in the 
appellant’s shop, three years’ period cannot be termed as delay. It is also the duty of the court to 
see that the perpetrators of crime are tried and convicted if offences are proved against them.

27.  We are not inclined to accept the specious argument advanced by the learned counsel for the 
appellant that the lapse of three years has caused prejudice to the accused. The case will be 
conducted in accordance with the law and the appellant will have enough opportunity to prove 
his innocence. Besides, equally dear to us are the victims’ rights.
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28.  It is true that the learned Sessions Judge has, by his order dated 13-9-2007 discharged the appellant 
of the charges under Sections 3, 4, 5 and 6 of the said Act because there was no sanction. But, the 
prosecution has now obtained sanction. The Sessions Judge has accepted the sanction and has 
directed that the trial should be started against the appellant for the offences under Sections 3, 
4, 5 and 6 of the said Act, as well. The order of the Sessions Judge is affirmed by the impugned 
order passed by the High Court.

11. THE UNLAWFUL ACTIVITIES (PREVENTION) ACT,1967
SECTION 45. COGNIZANCE OF OFFENCES.

(1)  No court shall take cognizance of any offence—

(i)  under Chapter III without the previous sanction of the Central Government or any 
officer authorised by the Central Government in this behalf;

(ii)  under Chapters IV and VI without the previous sanction of the Central Government 
or, as the case may be, the State Government, and 4[if] such offence is committed 
against the Government of a foreign country without the previous sanction of the 
Central Government.

(2)  Sanction for prosecution under sub-section (1) shall be given within such time as may 
be prescribed only after considering the report of such authority appointed by the 
Central Government or, as the case may be, the State Government which shall make an 
independent review of the evidence gathered in the course of investigation and make a 
recommendation, within such time as may be prescribed, to the Central Government or, 
as the case may be, the State Government.

THE UNLAWFUL ACTIVITIES (PREVENTION)(RECOMMENDATION AND SANCTION OF 
PROSECUTION) RULES,2008

3.  Time limit for making a recommendation by the Authority-The Authority shall, under 
sub-section (2) of section 45 of the Act, make its report containing the recommendations 
to the Central Government or, as the case may be, the State Government within seven 
working days of the receipt of the evidence gathered by the investigating officer under the 
Code.

4.  Time Limit for sanction of prosecution –

 The Central Government or, as the case may be, the State Government shall, under sub-
section (2)of section 45 of the Act, take a decision regarding sanction for prosecution 
within seven working days after receipt of the recommendations of the Authority.

WHEN THE CHARGESHEET CONTAINS OFFENCES UNDER TWO ACTS OUT OF WHICH 
ONE REQUIRE SANCTION FOR COGNIZANCE AND WHICH HAS NOT BEEN TAKEN, CAN 
THE COURT TAKE COGNIZANCE OF OFFENCES UNDER THE OTHER ACT WHICH DOES 
NOT REQUIRE SANCTION? 

Ashish Sharma v. The State of Jharkhand, 2009 SCC OnLine Jhar 1818

 On completion of the investigation, the police submitted charge-sheet on the basis of which 
learned Chief Judicial Magistrate, Ranchi by its order dated 17.9.2009 took cognizance of the 
offences under Section 13(2) of the Unlawful Activities (Prevention) Act, 1967 as well as under 
Section 17 of the C.L.A. Act against the petitioner and other accused persons.
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 Being aggrieved with the said order, this writ application has been filed, wherein the order 
taking cognizance has been challenged to be bad, as according to the learned counsel for the 
petitioner, learned Chief Judicial Magistrate, Ranchi took cognizance of the offences under 
Section 13(2) of the Unlawful Activities (Prevention) Act, 1967 as well as under Section 17 of 
the C.L.A. Act without there being any sanction by the competent authority, whereas sanction 
from the competent authority is a condition precedent for taking cognizance of offences under 
the Unlawful Activities (Prevention) Act, 1967.

 It does appear that the police after investigating the case found the allegations, levelled in the 
FIR, to be true and hence, submitted charge-sheet upon which, cognizance of the offence was 
taken by learned Chief Judicial Magistrate, Ranchi under Section 13(2) of the Unlawful Activities 
(Prevention) Act, 1967 as well as under Section 17 of the C.L.A. Act, but admittedly, sanction 
required for the prosecution of the persons for the offence relating to Unlawful Activities 
(Prevention) Act was not there before the court taking cognizance, though the same in terms 
of the provisions, as contained in Section 45 of the Unlawful Activities (Prevention) Act, was a 
condition precedent for taking cognizance of the offence under the said Act. Therefore, order 
taking cognizance under Section 13(2) of the Unlawful Activities (Prevention) Act, 1967 is quite 
bad.

 However, I do not find any illegality in the order taking cognizance so far as the offence under 
Section 17 of the C.L.A. is concerned, as the act, allegedly done by the petitioner, is fully covered 
under Section 17 of the C.L.A. Act, which reads as follows:-

 “Penalties.— (1) Whoever is a member of an unlawful association, or takes part in meetings of 
any such association, or contributes or receives or solicits any contribution for the purpose of 
any such association, in any way assists the operations of any such association, shall be punished 
with imprisonment for a term which may extend to six months, or with fine, or with both.

(2)  Whoever manages or assists in the management of an unlawful association, or promotes 
or assists in promoting a meeting of any such association, or of any members thereof as 
such members, shall be punished with imprisonment for a term which may extend to 
three years, or with fine, or with both.

(3)  An offence under sub-section (1) shall be cognizable by the police, and notwithstanding 
anything contained in the Code of Criminal Procedure, 1898 (5 of 1898) shall be 
nonbailable.

 On going through the FIR, I do find that the co-accused has confessed before the police that this 
petitioner was knowing fully well that the materials, which he had received, had been brought 
for the use of the members associated with the extremist group and as such, I do not find any 
illegality in the order, under which cognizance of the offence has been taken under Section 17 of 
the C.L.A. Act.

 Accordingly, only part of the order dated 17.09.2009, under which cognizance of the offence has 
been taken under Section 13(2) of the Unlawful Activities (Prevention) Act, being found bad, is 
hereby set aside.

12. PREVENTION OF CORRUPTION ACT, 1988
SECTION 19. PREVIOUS SANCTION NECESSARY FOR PROSECUTION.—

(1)  No court shall take cognizance of an offence punishable under sections 7, 11, 13 and 15 alleged 
to have been committed by a public servant, except with the previous sanction save as otherwise 
provided in the Lokpal and Lokayuktas Act, 2013 (1 of 2014)— 

(a)  in the case of a person 3 [who is employed, or as the case may be, was at the time of 
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commission of the alleged offence employed] in connection with the affairs of the Union and 
is not removable from his office save by or with the sanction of the Central Government, of 
that Government; 

(b)  in the case of a person 3 [who is employed, or as the case may be, was at the time of commission 
of the alleged offence employed] in connection with the affairs of a State and is not removable 
from his office save by or with the sanction of the State Government, of that Government; 

(c)  in the case of any other person, of the authority competent to remove him from his office: 

 Provided that no request can be made, by a person other than a police officer or an officer of 
an investigation agency or other law enforcement authority, to the appropriate Government 
or competent authority, as the case may be, for the previous sanction of such Government 
or authority for taking cognizance by the court of any of the offences specified in this sub-
section, unless— 

(i) such person has filed a complaint in a competent court about the alleged offences for 
which the public servant is sought to be prosecuted; and 

(ii) the court has not dismissed the complaint under section 203 of the Code of Criminal 
Procedure, 1973 (2 of 1974) and directed the complainant to obtain the sanction for 
prosecution against the public servant for further proceeding:

 Provided further that in the case of request from the person other than a police officer or an officer 
of an investigation agency or other law enforcement authority, the appropriate Government or 
competent authority shall not accord sanction to prosecute a public servant without providing an 
opportunity of being heard to the concerned public servant: 

 Provided also that the appropriate Government or any competent authority shall, after the receipt 
of the proposal requiring sanction for prosecution of a public servant under this sub-section, 
endeavour to convey the decision on such proposal within a period of three months from the date 
of its receipt: 

 Provided also that in case where, for the purpose of grant of sanction for prosecution, legal 
consultation is required, such period may, for the reasons to be recorded in writing, be extended by 
a further period of one month: 

 Provided also that the Central Government may, for the purpose of sanction for prosecution of a 
public servant, prescribe such guidelines as it considers necessary.

 Explanation.—For the purposes of sub-section (1), the expression “public servant” includes such 
person— 

(a)  who has ceased to hold the office during which the offence is alleged to have been 
committed; or 

(b)  who has ceased to hold the office during which the offence is alleged to have been 
committed and is holding an office other than the office during which the offence is 
alleged to have been committed.

(2)  Where for any reason whatsoever any doubt arises as to whether the previous sanction as 
required under sub-section (1) should be given by the Central Government or the State 
Government or any other authority, such sanction shall be given by that Government or 
authority which would have been competent to remove the public servant from his office at 
the time when the offence was alleged to have been committed.

(3)  Notwithstanding anything contained in the Code of Criminal Procedure, 1973 (2 of 1974),— 
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(a)  no finding, sentence or order passed by a special Judge shall be reversed or altered by a 
Court in appeal, confirmation or revision on the ground of the absence of, or any error, 
omission or irregularity in, the sanction required under sub-section (1), unless in the 
opinion of that court, a failure of justice has in fact been occasioned thereby; 

(b)  no court shall stay the proceedings under this Act on the ground of any error, omission 
or irregularity in the sanction granted by the authority, unless it is satisfied that such 
error, omission or irregularity has resulted in a failure of justice; 

(c)  no court shall stay the proceedings under this Act on any other ground and no court 
shall exercise the powers of revision in relation to any interlocutory order passed in any 
inquiry, trial, appeal or other proceedings. 

(4)  In determining under sub-section (3) whether the absence of, or any error, omission or 
irregularity in, such sanction has occasioned or resulted in a failure of justice the court shall 
have regard to the fact whether the objection could and should have been raised at any earlier 
stage in the proceedings. 

 Explanation.—For the purposes of this section,— 

 (a)  error includes competency of the authority to grant sanction; 

(b)  a sanction required for prosecution includes reference to any requirement that the prosecution 
shall be at the instance of a specified authority or with the sanction of a specified person or 
any requirement of a similar nature.

SANCTION : A PRE-REQUISITE FOR TAKING COGNIZANCE

 The policy underlying the provisions for sanction is that there should not be unnecessary 
harassment of public servant. A valid sanction is a prerequisite to the taking cognizance of the 
offences under the P.C. Act. Provisions contained in Section 19 of the Act are mandatory in 
nature. In the case of A.R. Antulay v. R.S.Nayak8, the Hon’ble Supreme Court though referring 
to the old P.C. Act, held regarding the requirement of sanction for prosecution of cases under 
the P.C. Act that a trial without a valid sanction where one is necessary under the P.C. Act is a 
trial without jurisdiction by the Court. 

State of Goa v. Babu Thomas, (2005) 8 SCC 130

 In this case, the first sanction order was issued by incompetent authority and, therefore, a second 
sanction order was passed retrospectively after the cognizance had been taken and this order too 
was passed by incompetent authority. Under such circumstances, the Hon’ble Supreme Court 
held that on the date of taking cognizance, there was no valid sanction, which is a fundamental 
error invalidating cognizance and therefore the Special Judge did not have jurisdiction to take 
cognizance of the offences under the P.C. Act. The Hon’ble Court gave the following reason for 
its order:-

“11.  …………. The present is not the case where there has been mere irregularity, error or omission 
in the order of sanction as required under sub-section (1) of Section 19 of the Act. It goes to 
the root of the prosecution case. Sub-section (1) of Section 19 clearly prohibits that the Court 
shall not take cognizance of an offence punishable under Sections 7, 10, 11, 13 and 15 alleged 
to have been committed by a public servant, except with the previous sanction as stated in 
clauses (a), (b) and (c).”

Dilawar Singh v. Parvinder Singh, (2005) 12 SCC 709

Whether sanction given against one accused fulfills the requirement for sanction against co-accused 

8 AIR 1984 SC 684.
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also under Section 19 of the P.C. Act especially with respect to Section 319 of the CrPC?9

The Hon’ble Court, on this question, held as follows :-

“4.  ………. This section creates a complete bar on the power of the court to take cognizance of an 
offence punishable under Sections 7, 10, 11, 13 and 15 alleged to have been committed by a public 
servant, except with the previous sanction of the competent authority enumerated in clauses (a) 
to (c) of this sub-section. If the sub-section is read as a whole, it will clearly show that the sanction 
for prosecution has to be granted with respect to a specific accused and only after sanction has 
been granted that the court gets the competence to take cognizance of an offence punishable under 
Sections 7, 10, 11, 13 and 15 alleged to have been committed by such public servant. It is not 
possible to read the section in the manner suggested by the learned counsel for the respondent that 
if sanction for prosecution has been granted qua one accused, any other public servant for whose 
prosecution no sanction has been granted, can also be summoned to face prosecution.

**          *          *          *

6.  In Jaswant Singh v. State of Punjab [1958 SCR 762 : AIR 1958 SC 124 : 1958 Cri LJ 265] sanction 
had been granted for prosecution of the accused for an offence under Section 5(1)(d) of the 
Prevention of Corruption Act, 1947, but no sanction had been granted for his prosecution under 
Section 5(1)(a) of the said Act. It was held that no cognizance could be taken for prosecution of 
the accused under Section 5(1)(a) of the Prevention of Corruption Act, 1947, as no sanction had 
been granted with regard to the said offence, but the accused could be tried under Section 5(1)
(d) of the said Act as there was a valid sanction for prosecution under the aforesaid provision.

**          *          *          *

8.  The contention raised by learned counsel for the respondent that a court takes cognizance of 
an offence and not of an offender holds good when a Magistrate takes cognizance of an offence 
under Section 190 CrPC. The observations made by this Court in Raghubans Dubey v. State of 
Bihar [(1967) 2 SCR 423 : AIR 1967 SC 1167 : 1967 Cri LJ 1081] were also made in that context. 
The Prevention of Corruption Act is a special statute and as the preamble shows, this Act has 
been enacted to consolidate and amend the law relating to the prevention of corruption and for 
matters connected therewith. Here, the principle expressed in the maxim generalia specialibus non 
derogant would apply which means that if a special provision has been made on a certain matter, 
that matter is excluded from the general provisions. (See Godde Venkateswara Rao v. Govt. of 
A.P. [(1966) 2 SCR 172 : AIR 1966 SC 828] , State of Bihar v. Dr. Yogendra Singh [(1982) 1 SCC 
664 : 1982 SCC (L&S) 142 : AIR 1982 SC 882] and Maharashtra State Board of Secondary and 
Higher Secondary Education v. Paritosh Bhupeshkumar Sheth [(1984) 4 SCC 27 : AIR 1984 SC 
1543] .) Therefore, the provisions of Section 19 of the Act will have an overriding effect over 
the general provisions contained in Section 190 or 319 CrPC. A Special Judge while trying 
an offence under the Prevention of Corruption Act, 1988, cannot summon another person 
and proceed against him in the purported exercise of power under Section 319 CrPC if no 
sanction has been granted by the appropriate authority for prosecution of such a person as the 
existence of a sanction is sine qua non for taking cognizance of the offence qua that person.”  
            (Emphasis supplied)

State of Karnataka through CBI v. C. Nagarajaswamy, AIR 2005 SC 4308

 In this case, the Court had discharged the accused on the ground that there was no valid sanction 
at the time the charge-sheet was filed. Subsequently, when a second charge-sheet was filed after 
obtaining a proper valid sanction, the Court took cognizance of the offence. It was contended 
that the cognizance order was bad in the eyes of law as being hit by the bar contained in Section 

9 See also, Surinderjit Singh Mand and Another v. State of Punjab and Another, (2016) 8 SCC 722.
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300 of the CrPC. The Hon’ble Supreme Court after referring to several judgments10 held that 
for the bar under section 300 to apply, the first trial should have been before a court competent 
to hear and determine the case and to record a verdict of conviction or acquittal; if the court 
was not so competent, as for example where the required sanction for the prosecution was not 
obtained, it was irrelevant that it was competent to try other cases of the same class or indeed 
the case against the particular accused in different circumstances, for example if a sanction had 
been obtained. The Hon’ble Court also observed as follows :-

“26.  In view of the aforementioned authoritative pronouncements, it is not possible to agree with the 
decision of the High Court that the Trial Court was bound to record either a judgment of conviction 
or acquittal, even after holding that the sanction was not valid. We have noticed hereinbefore 
that even if a judgment of conviction or acquittal was recorded, the same would not make any 
distinction for the purpose of invoking the provisions of Section 300 of the Code as even then, it 
would be held to have been rendered illegally and without jurisdiction.”

EFFECT OF ERRORS IN SANCTION

 The basic jurisdiction is with the trial court to decide the question regarding sanction and if 
the trial court is satisfied about the competency of the authority to grant sanction then on the 
question of the absence of, or any error, omission or irregularity should not provide a foundation 
in favour of the accused to ask for an acquittal. The Special Court while taking cognizance of an 
offence under the P.C. Act has to keep in mind that there must be a valid sanction order for the 
offences under the P.C. Act against the accused. For a sanction order to be valid, it must be given 
by the competent authority. 

State by Police Inspector v. T. Venkatesh Murthy, (2004) 7 SCC 763

 The Hon’ble Referred to the provisions contained in Section 19 of the P.C. Act and also those 
contained in Sections 462 and 465 of the CrPC and held as follows :-

“7.  A combined reading of sub-sections (3) and (4) makes the position clear that notwithstanding 
anything contained in the Code no finding, sentence and order passed by a Special Judge shall 
be reversed or altered by a court in appeal, confirmation or revision on the ground of the 
absence of, or any error, omission or irregularity in the sanction required under sub-section 
(1), unless in the opinion of that court a failure of justice has in fact been occasioned thereby.

8.  Clause (b) of sub-section (3) is also relevant. It shows that no court shall stay the proceedings 
under the Act on the ground of any error, omission or irregularity in the sanction granted by 
the authority, unless it is satisfied that such error, omission or irregularity has resulted in a 
failure of justice.

9.  Sub-section (4) postulates that in determining under sub-section (3) whether the absence of, 
or any error, omission or irregularity in the sanction has occasioned or resulted in a failure 
of justice, the court shall have regard to the fact whether the objection could and should have 
been raised at any earlier stage in the proceedings.

10.  Explanation appended to the section is also of significance. It provides, that for the purpose 
of Section 19, error includes competency of the authority to grant sanction.

11.  The expression “failure of justice” is too pliable or facile an expression, which could be fitted 
in any situation of a case. The expression “failure of justice” would appear, sometimes, as an 
etymological chameleon (the simile is borrowed from Lord Diplock in Town Investments Ltd. 
v. Deptt. of Environment [(1977) 1 All ER 813 : 1978 AC 359 : (1977) 2 WLR 450 (HL)] ). The 
criminal court, particularly the superior court, should make a close examination to ascertain 

10	 Baij	Nath	Prasad	Tripathi	v.	the	State	of	Bhopal,	(1957)	SCR	650,	Mohammad	Safi	v.	The	State	of	West	Bengal,	AIR	1966	SC	
69
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whether there was really a failure of justice or it is only a camouflage. (See Shamnsaheb M. 
Multtaniv. State of Karnataka [(2001) 2 SCC 577 : 2001 SCC (Cri) 358] .)

*****

13.  In State of M.P. v. Bhooraji [(2001) 7 SCC 679 : 2001 SCC (Cri) 1373] the true essence 
of the expression “failure of justice” was highlighted. Section 465 of the Code in fact deals 
with “finding or sentences when reversible by reason of error, omission or irregularity”, in 
sanction.

14.  In the instant case neither the trial court nor the High Court appear to have kept in view 
the requirements of sub-section (3) relating to question regarding “failure of justice”. Merely 
because there is any omission, error or irregularity in the matter of according sanction, that 
does not affect the validity of the proceeding unless the court records the satisfaction that such 
error, omission or irregularity has resulted in failure of justice. The same logic also applies to 
the appellate or revisional court. The requirement of sub-section (4) about raising the issue at 
the earliest stage has not been also considered. Unfortunately, the High Court by a practically 
non-reasoned order, confirmed the order passed by the learned trial Judge. The orders are, 
therefore, indefensible. We set aside the said orders. It would be appropriate to require the 
trial court to record findings in terms of clause (b) of sub-section (3) and sub-section (4) of 
Section 19.”

Priya Ranjan Kumar Mehta v. State of Bihar, (2012) 2 PLJR 205

“ After going through the provisions contained in Section 19(1)(c) of the P.C. Act, 1988, as referred above, 
it is evident that prosecution sanction can be granted by an authority competent to remove the concerned 
public servant. It hardly matters as to who is the appointing authority. Nor while considering the 
prosecution sanction it is required to record finding on the point of appointing authority. The requirement 
is to see as to under Section 19(1)(c) of the P.C. Act, 1988, who is the competent authority to remove 
him from his Office.” 11         (Emphasis supplied)

Ram Krishan Prajapati v. State of U.P., (2000) 10 SCC 43

It was held in this case that for the purposes of sanction, the competent authority is the one who is 
competent to remove the person against whom the sanction order is passed. In this case, the competent 
authority to remove the accused was the authority which had appointed him. In this regard, the Hon’ble 
Supreme Court held as follows :-

“8.  The position is now clear that even though the District Magistrate was also an appointing 
authority, as the appellant was in fact appointed by the Commissioner, who is admittedly a 
higher authority than the District Magistrate, the Commissioner is the appointing authority 
so far as the appellant is concerned.

9.  If that be so, the appellant is entitled to contend that the sanction to prosecute him in this 
case should have been passed by the Commissioner and not by the District Magistrate. The 
sanction issued by the District Magistrate is not a sanction in the eye of the law as the said 
authority was incompetent to accord sanction for prosecution under the Act concerning the 
appellant.”

 Section 19 (3) of the P.C. Act is similar to Section 465 of the CrPC and puts similar bar on the 
Appellate Courts and Revisional Courts at the time of considering the effect of the absence of, 
or any error, omission or irregularity in, the sanction required under sub-section (1) of Section 
19.

Central Bureau of Investigation v. V.K. Sehgal, (1999) 8 SCC 501

11 See also, State of M.P. v. Pradeep Kumar Gupta, (2011) 6 SCC 389.
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11.  In a case where the accused failed to raise the question of valid sanction the trial would normally 
proceed to its logical end by making a judicial scrutiny of the entire materials. If that case 
ends in conviction there is no question of failure of justice on the mere premise that no valid 
sanction was accorded for prosecuting the public servant because the very purpose of providing 
such a filtering check is to safeguard public servants from frivolous or mala fide or vindictive 
prosecution on the allegation that they have committed offence in the discharge of their official 
duties. But once the judicial filtering process is over on completion of the trial the purpose of 
providing for the initial sanction would bog down to a surplusage. This could be the reason for 
providing a bridle upon the appellate and revisional forums as envisaged in Section 465 of the 
Code of Criminal Procedure.

State of Orissa v. Mrutunjaya Panda, (1998) 2 SCC 414

2.  On perusal of the impugned judgment we find that the High Court’s attention was not drawn to 
the provisions of Section 465 of the Code of Criminal Procedure which expressly lays down, inter 
alia, that any error or irregularity in any sanction for the prosecution shall not be a ground for 
reversing an order of conviction by the appellate court unless in the opinion of that court a failure 
of justice has in fact been occasioned thereby. The section further lays down that in determining 
whether any error or irregularity in any sanction for the prosecution has occasioned a failure 
of justice, the court shall have regard to the fact whether the objection could and should have 
been raised at an earlier stage of the proceedings. In view of the above provisions the High Court 
was required to decide, after recording a finding that there was some error or irregularity in the 
sanction, whether such error or irregularity occasioned a failure of justice and further whether 
such objection regarding the validity of the sanction was raised in the trial court. Admittedly, 
the above point was not raised in the trial court nor do we find anything on record from which 
it can be said that the error or irregularity in the sanction (even if we assume that the finding of 
the High Court in this regard is correct) did occasion any failure of justice. In that view of the 
matter it must be said that the High Court was not at all justified in acquitting the respondent 
on the ground that there was no valid sanction to prosecute him. Since on facts, the concurrent 
findings of the courts below are based on proper appreciation of evidence and supported by 
cogent reasons the judgment of the High Court has got to be reversed.    (Emphasis supplied)

qqq
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