
RESPONSES OF PRINCIPAL DISTRICT JUDGES ON QUESTION NO. 1 
Question 1:  
Professor Ronald Dworkin in his books law’s Empire writes : “Law Suits matter in 
another way that cannot be measured in money or even liberty. There is inevitably a moral 
dimension to an action at law, and so a standing risk of a distinct form of public injustice. A 
judge must decide not just who shall have what, but who has behaved well, who has met the 
responsibilities of citizenship, and who by design or greed or insensitivity has ignored his 
own responsibilities to others or exaggerated theirs to him.”  
Do you agree with the above proposition? Give your views in the light of different 
provisions and case laws in Civil and Criminal matters. 
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ANSWER TO QUESTION NUMBER 1 FOR PRINCIPAL DISTRICT JUDGE 
 

“There is inevitably a moral dimension to an action at law, and so a standing risk of a 
distinct form of public injustice. A judge must decide not just who shall have what, but who 
has behaved well, who has met the responsibilities of citizenship, and who by design or greed 
or insensitivity has ignored his own responsibilities to others or exaggerated theirs’s to him.” 

The function of the courts as arbiter of disputes between the State and the citizen 
highlights the importance of the independence of the courts. It is evident that the person who 
is to decide such disputes can discharge his functions effectively only if he is not susceptible 
to pressures of the citizens and what is much more important of the State. Independence of 
the judges has now come to be accepted as an essential trait of free democratic society. The 
judges must inspire confidence among all those who enter the court precincts that justice here 
is administered with an even hand in any legal combat between the State and the citizen, 
without fear or favour.  

When I put this question to myself as an individual, the points raised in the question 
regarding the role of the judges and the moral dimension attached to the law, I affirm the 
statement and ideas put forward by the renowned Ronald Dworkin. In this regard I will be 
putting forward some of the relevant provisions of the Civil and the Criminal matters 
elaborately for the convenience. 

There are plethora of the civil matters where the Judge has not only to decide the just 
and unjust, but also to determine the burden of responsibilities one person has, just being the 
citizen. Right from the concept of Medical Negligence in the Law of Torts, we know the 
duty of care is bestowed upon the medical practitioner, but we cannot deny the fact that while 
delivering the Judgement we try to bring out our ratio decendi on the legality of the 
responsibility the medical practitioner has to take utmost care while dealing with the patients. 
Initially in these matters we have to see whether the person involved in the issue has met with 
the responsibilities ? Deciding the quantum of the compensation is the primary facet of the 
law adjudication but we are answerable to keep a check on the laws as well, which will serve 
the secondary purpose of the law. 

Further moving on to the current issue of Novel Covid-19 Corona virus and the 
Epidemic Diseases Act, 1897, where section 2 talks about the power to take special 
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measures and prescribe regulations as to dangerous epidemic diseases. While trying such 
cases a Judge has to decide upon the issues, which are more related to the moral domain of 
the society. In keeping a check on these, a Judge has to see whether people are responsible 
enough to follow the orders and rules laid down by the Government? Whether by staying at 
home during the Quarantine, are people showing the optimistic outlook of a healthy 
citizenship? This is the correct picture which the Dworkin wants to portray in the context of 
moral dimension of the law and the dynamic role of the judge in deciding the cases. 

Further moving on to deciding the criminal liability, we must keep in mind the main 
intention of the Judicial Bodies. Since, offence is always committed against the state and 
while deciding the matter, it is the duty of the Judge to bring out the legal perfume of the 
provisions enshrined under the Various penal laws of the nation, which will set an example 
on the society at large, which will imbibe a sense of responsibility, which will eventually and 
gradually aid in building up the common and collective responsibility among the individual, 
and it might be possible they help in curbing the crime rates in future and also it will set out a 
deterrent example for the offenders who try to disturb the peace and tranquillity of the state. 
The decision of the Judge, will therefore not direct, but indirectly help out the masses to 
understand their responsibility towards the state and by this a coherent system can be 
established and the idea of crime free state will never be a Utopia. For Example, convictions 
of the murderers under section 302, IPC and the interpretation and will somehow stop the 
future offenders to commit the offence and a sense of responsibility and morality will be 
developed as a result. It was evident to learn from the rulings and provisions further 
established after the Nirbhaya Case, the creation of more stringent rulings in the case of the 
rape victims and pre-existing stereotypes of the victimised female gender, drew great 
attention of the Judges. The Dworkinian principle of law, clearly brings out the moral 
sentiment of the legislation, where the rational of the Judge is not only restricted to the just 
and unjust, but the burden of responsibility which is taken care of. Further in the case of 
Probation of offenders, where we bring out the substance of Justice, in the light of proper 
rehabilitation, bringing the moral code of the laws, in structured form, which is necessary for 
the betterment of society, is yet again a new aspect of Dworkinian principle of law, sounding 
similar to legal pragmatism. 

In the case of awarding compensation under Motor Vehicle Act, awarding the victim 
on the ground of future pain and suffering is also a classic example of the moral dimension 
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being attached to the law and its adjudication by the Judge. There are plethora of cases 
pertaining to Fundamental Duties where the role of Judge is not only restricted to decide 
upon the matters in issue, but also to contemplate on the key functionaries which are essential 
for the dual purposes, firstly proper adjudication of the law and secondly deciding upon the 
responsibilities which are meant to be performed. We can infer a lot from the Hoffmann’s 
theory, in this regards, where rights and duties are measured on a crucial index, and in the 
similar fashion we can expect the working of a judge, in the light of the Dworkinian 
principle, which elaborately argues for the moral dimension of the law, while adjudicating the 
matters. 

We can infer the infer from the Unnikrishnan Judgementand MC Mehta v Union of 
India (1998), the criteria laid down by the Hon’ble Supreme Court Judges, for bringing into 
effect the actual play of the responsibilities we bear as a citizen of India, and directly or 
indirectly furnish the Dworkinian principle apt to a larger extent. 

Finally, from the above discussions I am of the view that, the Dworkinian principle 
holds a special place in law adjudication by the Judges, where the domain is not just simply 
confined to the role of deciding the right and wrong, but also includes the analysis of each 
fact and circumstances from the moral dimension of the understanding and reasoning of law. 
This will better provide the opportunities to well define the sense of responsibilities which 
will anyhow, help us in maintaining the true essence of the ‘Basic Structure’ laid down in 
Kesavananda Bharti Case. The democracy of thoughts, the secularism of ideas, the 
symphony of Justice, these are some of the basic ideas latently coming out of the Dworkinian 
principle of law, enshrined in the esteemed literature by him. Therefore, I affirm with the idea 
of the law, being adjudicated with some moral dimensions, so says the Ronald Dworkin. 

 

Submitted by, 
Virendra Kumar Tiwari 

(PRESIDING OFFICER, LABOUR COURT, DHANBAD) 
       DATE- 29-04-2020 
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 From: 

  Manoranjan Kavi, 
  Principal District & Sessions Judge, 
  West Singhbhum at Chaibasa. 
 
 
To, 
  The Judicial Academy, 
  Ranchi, 
  Jharkhand.  
 
  Dated, Chaibasa, April 24, 2020. 
     With Reference to your Q.1 i.e. Professor 
Ronald Dworkin in his Books Law’s Empire writes: “Law 
Suits matter in another way that cannot be measured in 
money or even liberty. There is inevitably a moral 
dimension to an action at law, and so a standing risk of a 
distinct form of public injustice. A judge must decide not 
just who shall have what, but who has behaved well, who 
has met the responsibilities of citizenship, and who by 
design or greed or insensitivity has ignored his own 
responsibilities to others or exggerated their’s to him”,  
I am sending my answer through email for needful.  

 
                Yours faithfully      
     Manoranjan Kavi 
                                                  Principal District & Sessions Judge, 

    West Singhbhum at Chaibasa. 
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Q 1:  
 
 Professor Ronald Dworkin in his Books Law’s Empire writes: 
“Law Suits matter in another way that cannot be measured in 
money or even liberty. There is inevitably a moral dimension to an 
action at law, and so a standing risk of a distinct form of public 
injustice. A judge must decide not just who shall have what, but 
who has behaved well, who has met the responsibilities of 
citizenship, and who by design or greed or insensitivity has 
ignored his own responsibilities to others or exggerated their’s to 
him.” 
 Do you agree with the above proposition? Given your views in 
the light of different provisions and case laws in Civil and Criminal 
matters.  
Ans:  
S Y N O P S I S :- 
 
1. Whether agree or not with the Dworkin’s theory of law? 
2. What is the thought of Dworkin and what is the Dworkin’s theory 
of law? 
3. Cases where Hon’ble Court’s Judgements became precedent. 
4. Different provisions of Civil & Cr. Law in relation to the Dworkin’s 
theory of law. 
5. Conclusion. 
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  The proposition given from the book “Law’s Empire” by 
Ronald Dworkin  as stated that “Law Suits matter in another way that 
cannot be measured in money or even liberty. There is inevitably a 
moral dimension to an action at law, and so a standing risk of a 
distinct form of public injustice. A judge must decide not just who 
shall have what, but who has behaved well, who has met the 
responsibilities of citizenship, and who by design or agreed or 
insensitivityhas ignored his own responsibilities to others or 
exaggerated theirs to him”, can be used to understand the genesis of 
law as it stand based on certain basic principles of Jurispudence but 
before giving my views in agreement of the propostion or in 
disagreement, I think it will be desireble to understand the basic 
concept of law as suggested by Dworkin. 
 
DWORKIN’S THEORY OF LAW  
 
 Dworkin’s thought on theory of law is that all judicial decisions 
are decisions of moral significance. This follows from the observation 
that any human decision made by a rational person that affects or can 
be reasonably expected to effect, the lives or interests or another 
human being gives that decision moral significance, regardless of 
whether the person treats it as such. Thus, all judicial decisions that 
have effects such as protecting a right to equality, not allowing a 
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murdering heir to inherit from his victim, or forcing a business to 
honor its obligations to customers, are also decisions of moral 
significance since they play a role in shaping and affecting people’s 
lives. Dworkin reasons that if judicial decisions are in fact moral 
decisions, and judicial decision making is a central feature of legal 
practice, then we ought to have some sort of understanding of the 
process which can make these morally justified decisions. Only such 
an understanding will provide an adequate answer to the central 
question, “What is law?” This understanding is best supplies, 
according to Dworkin, by his familiar theory of “law as integrity”.  
 

 Dworkin maintains that such resort to moral principles indicates 
that what the law is does not hinge solely on applying pedigreed rules 
to particular cases, but rather the actual criteria or grounds of law are 
fundamentally a matter of moral argument. Further, Dworkin contends 
that when judges appeal to agruments of political morality and attempt 
to discover the true force of past political decisions, they view their 
answers not as what the law should be or how it shoud be extended 
but rather they believe they have discovered what the law really 
requires. Dworkin concludes that any answer to the question, “What is 
law?” must acknowledge the fact that law is an interpretive concept, 
what law is depends on offering an account of the complex arguments 
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of political morality that attempt to make judicial decisions morally 
justified decisions.  
Cases which became the basis of Dworkin’s concept of Law 

 
 In the nine-teenth century English judges declared that a factory 

worker could not sue his employer for compensation if he was 
in-jured through the carelessness of another employee. It was 
also observed that a worker "assumes the risk" that his "fellow 
servants" might be careless, and anyway that the worker knows 
more than the employer about which other workers are careless 
and perhaps has more influence over them. This rule much 
influenced the law of Compensation for industrial accidents 
until it was finally abandoned. 

 
 In I975 the House of Lords, the highest Court in Britain, laid 

down rules stipulating how long a Cabinet officer must wait 
after leaving office to publish descriptions of confidential 
Cabinet meetings. That decision fixed the official records that 
are available to journalists and contemporary historians 
criticizing a government, and so it affected how government 
behaves. 

 
 In the Elmer’s Case - Elmer murdered his grandfather. He 

poisoned him in New York in 1882. He knew that his 
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grandfather's existing will left him the bulk of the estate, and he 
suspected that the old man, who had recently remarried, would 
change the will and leave him nothing. Later on, Elmer's crime 
was discovered; he was convicted and sentenced to a term of 
years in jail. But a question arose that whether he was legally 
entitled to the inheritance his grandfather's last will provided? 
The residuary legatees under the will, those entitled to inherit if 
Elmer had died before his grandfather, were the grandfather's 
daughters. They sued the administrator of the will, demanding 
that the property now go to them instead of Elmer. They argued 
that since Elmer had murdered the testator, their father, the law 
entitled Elmer to nothing.The New York statute of wills, like 
most others in force at that time, said nothing explicit about 
whether someone named in a will could inherit according to its 
terms if he had murdered the testator. Elmer's lawyer argued that 
since the will violated none of the explicit provisions of the 
statute it was valid, and since Elmer was named in a valid will 
he must inherit. The Court held that Elmer will not inherit as 
he has murdered his grandfather (administratror of will).  The 
Court reached to the conclusion on the basis of “theory of 
literal interpretation” and not on the basis of what the law 
was.  
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 In the light of the concept of law as advocated by Ronald 
Dworkin and applying the same in our Judicial System which has its 
own enriched theories of ancient laws based on smritis and customs 
which has recorgnised welfare of the all and discrimanation of none 
and in the independent India our Constitution has advocated the same 
principle for the benifit of all Indians, I am of the veiw that I being 
mainly Court of Facts, can not fully agree with the proposition as 
advocted by Dworkin in his book Laws Empire. I can partially agree 
with his veiw subject to the Law of land as prescribed by parliament 
of india and various set of precendents settled by the Hon’ble 
Supreme Court and High Courts, in the interest of justice and welfare 
of all. 
 
CASES WHERE HON’BLE COURT’S JUDGMENTS BECAME 
PRECEDENT 
 
 In C. Ravichandran Iyer v. Justice A.M. Bhattacharjee , the 
court said that the role of the judge is not merely to interpret the law 
but also to lay new norms of law and to mould the law to suit the 
changing social and economic scenario to make the ideals enshrined 
in the Constitution meaningful and a reality. The society demands 
active judicial roles which formerly were considered exceptional but 
now a routine. 
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 I would like to say that there are plenty of Judgments 
pronounced by Hon’ble Court, which has become a precedent and is 
binding on all the Courts subordinate to it.  
 Article 141 of the Constitution of India stipulates that “the 
decision of the supreme court would be binding on all courts within 
the territory of India”. 
 

 In the recent case of Joseph Shine v. Union of India reported in 
AIR 2018 (SC) 4898, where Section 497 of Indian Penal Code was 
held unconstitutional by Hon’ble Supreme Court. Although section 
497 I.P.C. was a penal offence before this judgement but it became a 
precedent and now section 497 I.P.C. is no more a Penal Offence.  
 

 In the recent case of Independent Thought v. Union of India 
reported in 2017 (10) SCC 800, where Hon’ble Supreme Court has 
struck down Exception 2 of Section 375 Indian Penal Code. Hon’ble 
Court has also observed that (i) it is arbitrary, capricious, whimsical 
and violative of the rights of the girl child and not fair, just and 
reasonable and, therefore, violative ofArticle 14, 15 & 21 of the 
Constitution of India; (ii) it is discriminatory and violative of Article 
14 of the Constitution of India and; (iii) it is inconsistent with the 
provisions of POCSO, which must prevail. 
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DIFFERENT PROVISIONS OF CIVIL AND CRIMINAL LAW 
IN RELATION TO THE DWORKIN’S THEORY OF LAW 
 
 India maintains a hybrid legal system with a mixture of Civil, 
Common Law and Customory Law, Islamic Ithics, Religions Law 
within the legal framework inherited from the common era and 
various legislation first introduced by the British are still in effect in 
modified forms today. 
 

 In the light of the discussions made above, I find that the Civil 
and Criminal Laws as applicable in lower courts are generally 
formulated keeping in mind the Theory of Law as advocated by 
Dwrokin. If we carefully examine, it is apperant that laws applicable 
to “Civil” as well as “Criminal” side are drafted by the legislatures, 
keeping in mind welfare of all its citizens. It is also not difficult to 
find that Hon’ble Supreme Court and Hon’ble High Courts have 
always tried to interperate the statute in favour of the deserving 
citizens of India without discrimation of others.  
 In the day-to-day practice as a judge of courts of facts, I find 
that each and every Civil Law applicable in India are more or less 
based on the theory propogated by a Professor Dworkin. If we go 
through Civil Procedure Code, the priciple of  
“res-judicata” u/s 11 of C.P.C. is nothing but an extention of the Law 
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based on the legal principle which is meant of the benefit of all and 
peril of none.  
 

 Similarly, Specific Relief Acts clearly recognized a suit based on 
possession   u/s 6 of the Specific Relief Act where the right of 
possession of a person has given much importance and legislature, 
please to allow even a possessory title holder agaist his illegal 
dispossession.  

 

 Similarly, Section 46 & 71(A) of the Chhotanagpur Tenancy 
Act  can said to be good example of a beneficial legislation for the 
benefit of innocent tribal from the hand of mighty one in the society.  
 

 Recently, the Hon’ble Supreme Court of India in a case of 
National Insurance Compnay and Another Vrs. Pranay Sethi and 
others, the Hon’ble Apex Court has been pleased to introduce the 
principle of payment of compensation to the claimants under Motor 
Vehicle Act considering a new concept of “Future Prospects”, keeping 
in view that the principle led down by the Hon’ble Supreme Court for 
the benefit of the claimants. 
 

  In State of Bombay V. R.M.D. Chamarbaugwala, the Supreme 
Court was confronted with an argument that the right to carry out 
gambling transactions forms part of the fundamental right under 
Article 19(1)(g) of the Constitution. The argument of the petitioners 
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was that the words ‘trade or business’ in Article 19(1)(g) had to be 
read to be of widest amplitude. It was urged that “the proper 
approach to the task of construction of these provisions....... is to start 
with absolute freedom and then to permit the State to cut it down, if 
necessary, by restrictions which may even extend to total prohibition.” 
 The Apex Court promptly rejected the argument. It relied on the 
ancient deprecation of gambling as a vice, and its unfavoured 
treatment in different foreign jurisdictions to hold that gambling 
activities were res-extra commercium and did not fall within the ambit 
of the term ‘trade or business’. In the untimate analysis, it was the 
widespread public and legal opinion classifying gambling as a vice 
that led to this conclusion.    
 In Criminal Law, I would like to give an example of Section 497 
I.P.C. which was held unconstitutional in the case of Joseph Shine v. 
Union of India, AIR 2018 (SC) 4898. Dworkin’s theory also supports 
that the judicial decisions are based on moral values, in the sense that 
it is based on what the law requires because Section 497 I.P.C. was 
penal offence earlier to this judgment. Therefore this judgement can 
be taken in relation to Dworkin’s theory of law.  
 Explation 2 of Section 375 I.P.C. was also struck down in a 
recent case of Independent Thought v. Union of India,  2017 (10) 
SCC 800. As the Dworkin’s theory says that judicial decisions are 
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based on moral values, in the sense that it is based on what the law 
requires and not what the law is.  
 It was also observed that Exception 2 of Section 375 I.P.C. is 
struck down because - (i) it is arbitrary, capricious, whimsical and 
violative of the rights of the girl child and not fair, just and reasonable 
and, therefore, violative ofArticle 14, 15 & 21 of the Constitution of 
India; (ii) it is discriminatory and violative of Article 14 of the 
Constitution of India and; (iii) it is inconsistent with the provisions of 
POCSO. Therefore this judgement can be taken in relation to 
Dworkin’s theory of law.  
 In a Landmark judgemet of Hon’ble Supreme Court, in Bachan 
Singh Case 1980 2 SCC 684, pleased to settled the principle of Rares 
of rare theory while granting Capital punishment. 
 
CONCLUSION 
 Dworkin’s theory suggests that judicial decisions are based on 
what the law requires. That means even if there is a statute, then the 
judicial decisions can be given on the basis of interpretation as well as 
what the law requires today. Recently Hon’ble Supreme Court in the 
case of K.S.Puttaswamy v Union of India ( 2017) 10 SCC 1, while 
defining premable of Constitution of India, please to hold that  
“ Dignity, Equality and Liberty are foundational pillars of the 
Constituition”  
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 In another landmark judgement of Hon’ble Supreme Court, 
known as Ramjanmbhumi Case pleased to define Article 142 
Constiution of India as under: 
“ The extra ordinary power to pass any decreeor anorder which in the 
opinion of the Supeme Court is necessary for complete justice 
embodies the idea that court must, by necessecity, be empowered to 
craft outcomes that ensures a just outcome.” 
 In this regard I would like to say that I agree to the proposition 
that “Law suits matter in another way that cannot be measured in 
money or even liberty. There is inevitably a moral dimension to an 
action at law, and so a standing risk of a distinct form of public 
injustice. A judge must decide not just who shall have what, but who 
has behaved well, who has met the responsibilities of citizenship, and 
who by design or greed or insensitivity has ignored his own 
repsonsibilities to others or exaggerated theirs to him” upto certain 
limitations based on statues, legal preceedent settled by Hon’ble 
Courts. 



SUBMITTED BY: Jai Prakash Narayan Pandey, PDJ DEOGHAR 
 
Question for the officers in the rank of Principal District Judge (PDJ) including 
those working in Family court and Labour Courts. 
Q 1: Professor Ronald Dworkin in his books law’s Empire writes : “ Law 
Suits matter in another way that cannot be measured in money or even 
liberty. There is inevitably a moral dimension to an action at law, and so a 
standing risk of a distinct form of public injustice. A judge must decide not 
just who shall have what, but who has behaved well, who has met the 
responsibilities of citizenship, and who by design or greed or insensitivity 
has ignored his own responsibilities to others or exaggerated their’s to 
him.” 
Do you agree with the above proposition? Give your views in the light of 
different provisions and case laws in Civil and Criminal matters. 
Answer:- 

The above proposition asserts necessary interconnection of public 
morality and justice. Accordingly, Professor Ronald Dworkin develops this 
proposition in three respects, First, Dworkin broadens the claim that all judicial 
deliberations are inevitably bound to moral and political presuppositions. 
Second, he further deepens his theory of law and adjudication to central issues 
of political philosophy: for example, obligation and legitimacy. Third, he 
represents his judicial adjudication as a theory of interpretation functioning 
within the legal system. At base, the development is a move from analysis of 
legal practice to legal theory as such. Since it matters in these different ways 
how judges decide cases, it also matters what they think the law is, and when 
they disagree about this, it matters what kind of disagreement they are having. 



In practice of law, the dispute regarding the appropriate rules to apply is 
intimately bound to the question: what is the law to do?To present the law as 
mere rule-application, is to present the law as plain-fact. In the legal system the 
purpose of the rules themselves are continually questioned in the disputes 
regarding which rule/law to apply. To participate in legal reasoning is to be 
continually involved in debating its purpose, point and meaning, that is, its 
relation to justice or political morality.  

In legal reasoning and adjudication, questions initially arise for the 
participants (judges, lawyers and other interested parties) because they disagree 
about a specific legal proposition. But their disagreement actually concerns a 
more fundamental disagreement concerning the meaning or purpose of practice 
of the law itself. Legal argumentation, therefore, is between competing 
perceived purposes, theories or interpretations of law and it is for the judge to 
make a final adjudication on which ought to apply by considering which 
interpretation fits best or appeals more. The interpretative theories are implicitly 
normative for they guide which rules/law and principles to apply. The law is 
then moved and shaped by the interpretative theories that govern it. 

A social practice may simultaneously contain many different 
interpretations. The best interpretation will satisfy two criteria- fit and appeal. 
An interpretation must adequately fit the observations of participants of the 
social practice and it must present an appeal to be the best interpretation it can 
be. Debate between interpretations will then centre on the disputes regarding 
further criteria which test how good a fit each interpretation appeals to be. 

When applied to the law, the process of constructive interpretation moves 
as follows: a general theory first interprets the main point and structure of legal 
practice; the main point aims to show the legal practice as a whole in its best 
light; which it does by achieving equilibrium between legal practice as they find 
it and the interpretation that practice. 



There are three stages in this process: first, the pre-interpretative stage is 
the point at which the basic rules and standards are identified; second, an 
interpretative stage in which a general justification is formulated; third, a post- 
interpretative stage in which the relevant rules and standards are prioritised. The 
pre- interpretative stage is a simple recognition and consensus on the basic 
practises and does not propose any criteria as such. The interpretative stage is 
the movement between the best fit and appeal in which various meanings and 
purposes are debated. In the post- interpretative stage, previously held notions 
and practices are revised to more accurately reflect the new interpretation. 

The most commonly accepted general legal theories agree in a pre- 
interpretative manner to the general content of law- constitutions, statutes, by-
laws etc. In practice, lawyers are capable of accepting what counts as law, while 
proposing different interpretations. At the second stage, a purpose is proposed. 
At the third stage, rival theories can then offer differentexplanations to how this 
purpose relates to the actual practice of law. 

The general legal theories utilised by judges may be categorised as 
conventionalism, pragmatism and law as integrity. Each reflects distinctions as: 
conventionalism includes the moral equivalent of legal positivism; pragmatism 
proposes the primacy of policy, including utilitarianism; and law as integrity 
corresponds to the theory of legal reasoning. According to conventionalism the 
judges should stick to established convention. The legal system gives people 
fair warning on what circumstances will incur sanction. Collective force should 
be used only in accordance with standards chosen and read through procedures 
the community as a whole knows will be used for that purposes. Pragmatism 
offers an instrumental theory of law and adjudication based on what best serves 
the needs of the community. The third theory is fundamentally different because 
it isan open programme of interpretation. Integrity is both a characteristics of 
and a guiding principle for a judge and a legal system that adheres to a 



consistent set of moral and legal principles. Law as integrity affirms that the 
norms guiding judges are grounded by more substantive principles of justice 
and fairness embodied in the political and legal structures and doctrine. 

There are, thus, two elements of a successful interpretation. First, since an 
interpretation issuccessful insofar as it justifies the particular practices of a 
particular society, the interpretationmust fit  with  those  practices  in  the  sense  
that  it  coheres  with  existing  legal  materials  definingthe  practices. Second, 
since an interpretationprovides a moral justification for those practices,it must 
present them in the best possible moral light. 

So far as,legal provision reflecting above proposition in decision making 
process are concerned it may reflect from the decision taken in respect to the 
prayers /matter under the provisions of Section 311, 482, 437,439 Cr.P.C., 
implementation of Section 165 Indian Evidence Act and application of Section 
151 C.P.C. along with the provisions of Constitution of India like Article 32, 
Article 226 etc. The courts are considered as a protector of the rights of the 
citizens and it is its duty to exercise this very cautiously and carefully and 
ensure that it is both politically and morally correct. The words for just decision 
of the case, for the ends of justice, for proper adjudication etc. denote the 
application of moral of a particular judge concerned. 

The decisionrelated to the case in KenchavvaKomSanyella V. 
GirimallappaChannappaSomsagar (AIR 1924 PRIVY COUNCIL 209)is one of 
the example where courts have relied on the above propositions. The case 
relates to the Will of a person were the murderer of the testator was made the 
beneficiary of the Will. As there was no such provision regarding this thus the 
court considered the moral aspect and decided that the murderer cannot be the 
beneficiary. The same decision is followed as recent as 2017 in Swami 
Shradanand V. Gauhap Taj Namazie and ors.(( 2017) 2 AIR Kant R676).  



The Hon’ble Supreme Court in Justice K.S.Puttaswamy V. Union of 
India has also followed professor Ronald Dworkin where it has decided that 
Right to Privacy is an integral part of Right to Life as enshrined in Article 21 of 
the Constitution. There are various examples were the courts in India have 
repeatedly used the above propositions but to name a few cases like Ranjit D. 
Udeshi v. State of Maharastra (AIR 1965 SC 881), M.Siddiq (D) through L.Rs. 
V. Mahant Suresh Das and other ((2020) 1 SCC 1) famous Ayodhya case, 
Mohd. Farooq Abdul Gafur and others V. State OF Maharastra ((2010) 14 SCC 
641), Santosh Kumar SatishbhusanBariyar and Others V. State of Maharastra 
((2009) 6 SCC 498) etc. the last two cases are relating to sentencing where it 
was held that for awarding death sentence Court, while applying the Rarest of 
Rare case doctrine, is duty bound to equally consider both aggravating or 
mitigating circumstances and then arrive at conclusion. Thus, these decisionsare 
reflective to the application of above proposition in respect to a particular judge 
before whom the matter was palced. 

So far as my opinion about above propositions is concerned, I am of the 
view that the judge must approach judicial decision-making assomethingthat 
resembles an exercise in moral philosophy. Thus, for example, the judge must 
decide caseson the basis of those moral principles that “in the soundest theory 
of lawthat can beprovided as a justification for the explicit substantive and 
institutional rulesof the jurisdictionin question”. 

Hence, insofar as judicial decisions necessarily adjudicate claims of right, 
they mustultimately be based on the moral principles that figure into the best 
justification of the legalpractices considered as a whole. 

              ………………THE END…………………… 
 



QUESTION 

Professor Ronald Dworkin in his books law’s Empire writes :  
 “Law Suits matter in another way that can not be measured in money or 
even liberty. There is inevitably a moral dimension to an action at law, and so a 
standing risk of a distinct from of public injustice. A judge must decide not just 
who shall have what, but who has behaved well, who has met the responsibilities 
of citizenship, and who by design or greed or insensitivity has ignored his own 
responsibilities to others or exaggerated their’s to him.” 

 Do your agree with the above proposition? Give your views in the light of 
different provisions and case laws in Civil and Criminal matters. 

ANSWER 

(1)  Dworkin, an American philosopher and jurist in his “Law’s Empire” 
has integrated the law in terms of consistent moral practice and judicial fairness. 
He has advocated moral reading of law and constitution.   
(2) Dworkin account of theory is primarily of adjudication. 
According to him, notion of integrity is the basis of adjudication and 
legislation both. According to him integrity is valuable in itself being 
instrumental value as a part of any legal frame work. He has out 
lined the judicial decision making comprising three stages: 

(i) the pre interpretative stage laying down rules and 
standard; 

 
(ii)  interpretative stage wherein the judges formulate a 

general theory of motivation and rationals underlying the element of 
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practice; and 
(iii)  post interpretative stage wherein the judge forms a view 

about his making of decision according to the prevailing social 
practices. 
(3) But the seminal principle of his law is that of integrity to 
be founded in legislation and adjudication so as to make the law 
coherent bearing in mind a set of coherent principles. All these have 
been echoed in his authoritative work “Law’s Empire”. 

 In the above statement “Law Suits 
matter.........................exaggerated their’s to him”, Dworkin claims : 

(i) All judicial deliberation is inevitably bound to moral and 
political outcome;  

(ii) Moral dimensions of adjudication is a basic element of 
law;  and the government ought to maintain a balance 
between the infringement on the rights of the individual 
and inflammation of rights to the detriment of the general 
benefit of the society;   

(iii) Responsibility of citizens to one another is a serious 
concern of human dignity showing that success or failure 
of the lives of every person is important to all of us.  

 
  First Two issues (i) & (ii):- 
(4)  According to Dworkin, although morals have a significant 
role in the life of a citizen but it should not over lap the law so as to 
make it meaningless. 

(5)  According to him, law is embodied in morality, rather it 



flows from morality which suggests that law is an organic unity of 
morality and no law nor even the supreme law i.e. the constitution 
can ignore the basic intrinsic values of life which is embodied in 
human dignity. The notion of dignity for Dworkin is indispensable 
to any civilized society. It is constitutionally recognized in Indian 
constitution which prescribes living well and in a dignified manner 
is to be ensured by the State. 

(6)  Historically human dignity as a concept has found its 
origin in different religions. Jurists have given this approach as a 
theological model of dignity. It is primarily based on the premise 
that human beings are the creation of god and can not be treated as 
mere material being. Human identity is more ethical than spiritual 
because man is creation of God; harm to a human being is a harm 
to God; god thus wishes to grant human being recognition, dignity 
and authority. Like wise, human being created by God is rational 
and determines his own goal. Therefore, man has freedom of will. 

(7)  To put it philosophically, each individual has a right to 
live his life the way he wants without any subjugation and control 
and without unnecessary restraint of law. 

(8)  Constitutional morality is thus a new development in law 
commanding the judges to interpret the constitution in a moral way 
subject to the constitution morality and not to the public morality. 
Biggest example may be found applying this doctrine in Naz 
Foundation’s case by the Hon’ble Supreme Court of India. 



(9)  In Sabrimala & Shayra Bano case of Triple Talak also, 
the Hon’ble Supreme Court has applied this constitutional doctrine 
of morality. The issues of constitutional morality were decided by 
the Hon’ble Supreme Court there being no specific principles and 
provisions being found in the constitution but the Hon’ble Court 
considering the parameters of constitutional morality and the 
established religious practices, beliefs and faiths justified their 
views which will better serve the best interests of a large community 
but at the same time the interpretation of morality was not also 
found contradictory to the interest and believes of others like 
individual or the State. 

(10)  In Indian Civil Law, there are various provisions where 
the question of morality is faced by the judges to strike a balance 
between the conflicting rights of the parties. For example section 23 
of the Indian Contract Act enumerates issues like an agreement 
being opposed to a public policy or being otherwise immoral can not 
be enforceable by the Courts. 

 (a) Likewise agreements in restraint of marriage and in 
restraint of trade and business have all been held to be not 
enforceable in the eye of law and thus it can be said that the judges 
while enforcing the rights of the parties based on such contracts 
have to interpret the law in such a way so that the moral aspects as 
envisaged in law can not be fulfilled for the best interest of the 
society.  

 (b) Likewise the Child Marriage Prohibition Act, 2006 has been 



brought in to prohibit marriage of children under 21 & 18 years of 
age. This civil practice has been abolished by this Act holding the 
child marriage as a gross violation of human rights of children 
which in fact destroys the social fabric of the development of 
children which is nothing but a recognition of moral aspects of law 
of a large section of the citizens.    
 (c) Moral values change in time to reflect changes in the social 
attitudes and the legislature at times tries to serve best interest of 
the society by setting down several values and norms which is 
condusive to the society. The judges have to find out what are the 
moral obligations the legislature wants to impose so that the 
citizens do not suffer a lot by negligent attitude of  others.  

(d) The law of contract has several provisions imposing moral 
obligations on the party to perform their part of agreements. These 
moral principles give guidance to the judges for writing good 
judgments holding the moral aspects in favour of the winning party 
to the detriment of the wrong doer. This is also reflected in the 
Hindu Marriage Act where based on morals of the society conditions 
have been laid down for holding a marriage void and voidable 
(section 11 & 12 read with section 5 of the Hindu Marriage 
Act). Similarly, children of the void and voidable marriages have 
been given right of inheritence in the property of the parents which 
shows the moral aspects of the legislation. 

(11)  Now coming to criminal side, good number of provisions 
based on the morals of the society have been provided in the I.P.C. 



Chapter-XIV (section 268 to 294A of the I.P.C.) prescribing 
various punishment for committing public nuisance, negligence, 
disobedience to quarantine rule, defiling the atmosphere, negligence 
for committing hazardous act, selling and possessing porn object 
etc. 

(12)  In the recent past we have seen how the Hon’ble 
Supreme Court has declared section 497 I.P.C. relating to offence of 
adultery as unconstitutional [Joseph  Shine Vs. Union of India 
(Writ Petition (Cr). No.194/2017 dated 27.9.2018]. The Hon’ble 
Court has been pleased to observe that said provision encroaches 
upon the personal autonomy, dignity and privacy of a woman who 
has full liberty in respect of sexual autonomy. Likewise in rape 
cases, sexual abuse and outrages assault of women, there is 
considerable shift seen in the Indian society with regard to the 
attitude towards morality and moral behaviour. Morality is the most 
determining factor of crime and anti social behaviour and it is 
important to realize the potential threat of decrease of morality in 
the society and due to perpetuating threat of decrease of morals in 
the society the legislature from time to time has come up with new 
laws to punish the offenders who have no respect to morals in the 
society.  

(13)  To enumerate a few is POCSO Act, 2012; the Amendment 
in J.J. Act, 2015 making the heinous offence serious one for 
children between 16 to 18 years of age (section 15 of the J.J. Act, 
2015). Similarly crimes like money laundering, drug trafficking, 



human trafficking and female infanticide, cyber crimes, corruption 
cases existing in the society increasing on faster rate are the new 
challenges which show that the Indian society is facing a negative 
paradigm shift in its attitude towards morality and moral 
behaviour. Meaning of the behaviour that was once considered 
socially and culturally unacceptable and immoral are slowly 
changing its identity and meaning in the society which has been 
viewed by the legislature and the Indian judicial system as a 
sensitive issue and thus new laws in the above fields have been 
brought into the fore so that the social and moral fabric of the 
society remains intact and those trying to disturb its social frame 
work are booked under the pertinent laws.  

(14)  To sum up, all the laws against the violence, fraud, 
nuisance etc. are grounded in the morality of the people and in turn 
the morality of the people is influenced by these laws. The morals 
with which the criminal law is concerned are supposed to be the 
morals of the society. It is thus crystal clear that gaps of the law are 
filled up by morality and this morality would be based on a sound 
public opinion which is tested on the basis of the prudent man 
principle and, therefore, in cases where it is not possible to gather 
public opinion to find prima-facie moral or immoral aspect then the 
law has to take the help of the legal experts like lawyers or the 
judges who serve the society and have better knowledge, expertiese 
and exposure than a lay man. The conclusion of the above 
discussion is that the law has to remain closure to the life of the 
people, it can not ignore moral which has been expounded by 



Dworkin.   

(15)  The Hon’ble the Supreme Court of Indian in K.S. 
Puttaswamy Vs. Union of India’s case (para-188 & 189) has been 
also pleased to observe that one can rule others but then it is never 
noble. It is immoral because the other is not a means to you, the 
other is an end to herself. Everything else i.e. immoral is immoral 
because of this so this should be the critarian.  

(16)  According to the Hon’ble the Supreme Court, there is a 
transition from respect to right by making respect as enforceable 
right. According to the Hon’ble the Supreme Court, the dignity as a 
jurisprudential concept is a well recognized thought. The essential 
ingredients of which can be summarized as under:- 

 “The basic principles of dignity and freedom of the individual 
is an attribute of natural law which becomes the right of all 
individuals in a constitutional democracy. Dignity has a central 
normative role as well as constitutional value and this normative 
role is performed in three ways:- 

(i) It becomes basis for constitutional rights;  

(ii) It serves as an interpretative principle for determining the 
scope of constitutional rights; and 

(iii) It determines the proportionality of a statute limiting a 
constitutional right.  

(17)  Thus if an enactment puts limitation on a constituional 



right and such limitation is disproportionate, such a statute can be 
held to be unconstitutional by applying doctrine of proportionality. 
It may be thus seen that Dworkin’s principle of dignity being an 
attribute of natural law has been adopted by the Supreme Court of 
India in the above case. 

(18)  As per Dworkin, the principle of integrity must be applied 
in judicial practice by the notion of intention and this honest 
intention in legal interpretation involves appealing to a set of 
general goals of principles with a reference to set of general 
principles of legal rules.  

(19)  According to him, this adjudicatory process involves 
integration of legal institutions as reflecting a particular notion of a 
legal community.  

(20)  Thus according to him, the principle of integrity in 
adjudicatory process involving the set of legal principles and rules 
gives a desired result to the society.  

  Issue-(iii) 

(21)  According to Dworkin, although the judge owes a duty to 
decide a case on the principle of integrity of notions of intentions 
and set rules and principles of law but the citizens have also to 
show their fair conduct showing how their rights have been 
abridged by the State or a private individual.  

(22)  According to Dworkin, it is the duty of the responsible 
citizen to unfold the factual and legal aspects allegedly attacking on 



his valuable right and if that is not so, the judge may not be duty 
bound to render a judgment in his favour. To Dworkin, human 
dignity and any intrinsic valuable right can not be claimed in 
isolation of rights and values of others. 

(23)  Dworkin says state has a duty to protect citizens’ 
contractual rights by giving them access to a court system that 
is backed up by the coercive apparatus of the state. According 
to him, a plaintiff has a moral fundamental right to receive 
from the Court what he or she demands. But at the same time 
for Dworkin, the parties must have also to be vigilant to claim 
their rights in the Court of law based on the set principles of 
law and rule and if that is not honestly pleaded then except in 
cases of illegality his actions will fail. Thus what is proposed by 
Dworkin is that a party must employ effective machinery citing 
necessary rules and principles of law for claiming preventive 
operational measures or enforcing his right. If we apply the 
above notion of Dworkin in our civil law, it is noticed that 
except in grave error or illegality being not pleaded by any 
party, the Court of law will not grant the relief unless 
specifically pleaded as per  Civil Procedure Code, Specific Relief 
Act, Indian Limitation Act and Evidence Act. 

(24)  For example if a particular fact has not been pleaded 
or defence as to a personal skill or knowledge has not been 
pleaded, the Court of law will not grant any relief. This shows 



that due to insensitive and irresponsible attitude of a party 
there are chances of his failure even if he has raised a 
debatable legal question. 

(25)  It is also settled law that a party is not entitled to 
take benefit of his own wrong, neglect, default or say erroneous 
conduct and attitude. For example in the Hindu Marriage Act 
(section 23), a decree of divorce or judicial separation in terms 
of section 13(1)(i) & section 5(ii)(a), (b) & (c) can be refused to a 
spouse if a wrongful conduct towards the non-performance of 
the previous decree is attributed and proved to such spouse. 

(26)  Likewise in Specific Relief Act, certain acts and 
measures have to be taken by a contesting party before seeking 
a relief there under and on failure to plead or prove, the 
equitable relief can be denied. 

(27)  Thus the crux of the discussion is that although 
there being a legal right in the eye of law, if a party has been 
ignorant of his own rights, duties and responsibilities in 
espousing his concern properly then he or she has to loose the 
case.   

(28)  Similarly in criminal law also in respect of I.P.C., 
there are provisions relating to general defences Chapter-IV 
(section 76 to 106 of the I.P.C.). If these defences have not 
been pleaded at particular stage during the trial by the accused 



then such defence will not be tenable in the eye of law. 

(29)  Based on the above discussion, I am of the view that 
Dworkin’s view in the above lines is well found in our statute 
which have been from time to time expanded looking to the 
social need of the people of India.   
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  Answer: Submitted by 

  Rajendra Kumar Jumnani   Principal District & Sessions Judge, 
  Lohardaga    

  
Question; Professor Ronald Dworkin in his books law’s Empire 
writes: “ Law Suits matter in another way that cannot be measured 
in money or even liberty. There is inevitably a moral dimension to 
an action at law, and so a standing risk of a distinct form of public 
injustice. A judge must decide not just who shall have what, but who 
has behaved  well, who has met the responsibilities of citizenship, 
and who by design or greed or insensitivity has ignored his own 
responsibilities to others or exaggerated their’s to him.”  
Do you agree with the above proposition? Give your views in the 
light of different provisions and case laws in Civil and Criminal 
matters. 
 
Answer:  This question has been put to express the 
view about the proposition of Ronald Dworkins as 
expressed by him in his book “Law’s Empire”. In order to 
formulate and substantiate my views, it would be 
appropriate to discuss various aspects of administration of 
justice in the light of different provisions & Case Laws. 
Synopsis of these aspects is-   
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  SYNOPSIS : 
 (1) Law and Justice. 
 (2) Effect of Justice according to Law. 
 

(3) Ethics and Morality for an action at law.  
(4) Ways of Justice. 
(5)    Dworkin’s Theory  
(6)    Critical analysis 

(7) Conclusion 
 
(1) Law and Justice 
  Law is an instrument by which justice can be 
achieved. When disputes arise between persons on 
particular matters,  they used to file Law Suit and some 
person has to decide it. In civilised States this function is 
done through judges sitting in courts. These judges or 
presiding officers of courts now decide matters that come 
up for decision before them by applying fixed rules known 
as laws. But it is also possible for the courts to function 
without these fixed rules in peculiar circumstances. At this 
stage Judges may decide cases according to their discretion 
without having recourse to those fixed and predetermined 
rules  which are called the law. It is even pointed out that 
such a simple system leaving the final authority to decide 
every disputed matter to the discretion of a particular 
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individual would lead to simplicity and avoid the great evil 
of undue complexity and delay which are considered as the 
great evils  of the present system of administration of 
justice according to fixed rules or law.  
 
(2) Effect of Justice according to Law 

Advantages 
 
 (i) It is desirable that decisions should wherever 
possible be not only right but anticipatable which is 
impossible without fixed legal principles and without 
which no harmony can exist in the State.  
 (ii) Law should be certain. The existence of known 
and fixed rules is a protection against arbitrary or biased   
decisions. It reflects its impartiality, far more than to its 
wisdom, that are due the influence and reputation which 
the law has possessed at all times. Wise or foolish, the law 
is same for all; and therefore men have ever been willing to 
submit to them. Equality before the law is now recognised 
as one of the fundamental rights of persons in a modern 
democratic State.  
 (iii) The law serves to protect the administration of 
justice from the errors of individual judgments.  
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 Disadvantages 
 (i) Rigidity.- The abstract rules arrived at from 
decided cases and legislative enactments may be unfair 
some times in particular instances.  
 (ii) Conservatism.- Fixed rules cannot change with 
changing  circumstances of the society at large. Legislation 
cannot keep pace with progressive public opinion and law 
always lags behind public opinion. 
 (iii) Formalism.- This is the tendency to attribute 
more importance to technical requirements than to 
substantial rights and wrongs. 
 (iv) Needless complexity.- This is another defect. 
Where precedents or prior decisions have to be looked up, 
codification is undoubtedly a remedy, but nowadays even 
codified rules are too numerous for the ordinary man to 
look up. 
 
(3) Ethics and Morality for an action at law  
 As noted above, some times codified Laws or rules 
and regulations unable to fully answer the dispute ahead 
but judge has been left with no option but to decide the 
case. So, in order to do complete justice, a judge may 
consider the ethics and morality prevailing in the 
surroundings of case concerned. Of course ethics is a study 
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of the supreme good in man and it is essentially concerned 
with the individual. Law is concerned with the social 
relationships of men rather than with the individual 
excellence of their character. Ethics is very much 
concerned with the motives of individuals whereas law 
insists merely on the compliance of conduct with certain 
standards and only in exceptional cases concerns itself with 
motives of men. Ethics is the ideal towards which law 
strives. In many cases ethics perfects the law. For example 
in marriage, so long as love persists, there is little need of 
law to rule the relations of husband and wife – but the 
solicitor comes in through the door as love flies out of the 
window. 
 Man is free to accept or reject the obligation of 
ethics, but legal duties are imposed on the individual by the 
State even against his consent. Thus, there is close 
relationship between the rules of law, ethics and morality. 
For example, murder is condemned by ethics, morality as 
well as by law also. According to Paton (Book of Jurisprudence: 
Second Edition) 

“We do find a close relationship between the rules of 
law and those of positive morality; for the latter 
determine the upper and lower limits of the effective 
operation of law. If the law lags behind popular 
standards, it falls into disrepute, if the legal standards 
are too high, there are great difficulties of 
enforcement.”  
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(4) Ways of Justice 
  
 Now, considering both these aspects i.e. justice 
according to law and justice considering the ethics and 
morality we may divide ‘justice’ as “distributive justice” 
and “corrective justice”. Distributive justice is meant for 
social equilibrium. It asks each one similarly situated to be 
treated alike. Thus lean individuals may not be taxed out of  
existence because they are lean nor blue-eyed citizens done 
out of franchise because of their blue eyes. The equilibrium 
which is aimed at by distributive justice may be disrupted 
by individual or group actions. My right to hold and 
peacefully enjoy property may be upset by constant 
trespass by my neighbour. Here corrective justice steps in 
and redresses my grievance.  
 In a just system of law we expect to find 
legislatures, supreme or subordinate, passing laws, enacting 
Codes and framing rules to regulate human behaviour and 
lay down criteria for equality of division of social goods. 
When this equality is disturbed then Courts administering 
corrective justice by enforcing obedience and restoring 
equilibrium. Such  corrective justice may be administer by 
interpretative justice 
 On the corrective side (this is a very important side 
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because pious purpose without authoritative 
implementation will render distributive justice of no worth) 
we shall find a large number of rules. We shall expect rules 
for both sides being given opportunity of fair hearing; rules 
which will debar a plaintiff sitting as a Judge in his own 
case; rules for legal aid to the needy etc. Judicial function 
rarely covers the field of distributive justice; because it is 
the province of legislature. However, corrective justice is 
its proper filed and here it affords equal protection to every 
one situated in equal position.    
 In this sense, according to DeanRoscoe Pound 
law becomes a species of social engineering. So its purpose 
will be (a) to maximise the fulfillment of the interests of 
the community and its members, and (b) to promote the 
smooth running of the machinery of society. However all 
interests may not receive legal recognition though, in the 
main, reconciliation between competing interests is the 
problem of justice. 
 The fixed rules are far more preferable than the 
arbitrary fiats of the Judges. So, rule of law is always 
preferable to rule of men, howsoever eminent they may be.  
In recent times constant changes in law due to 
experimentation in political philosophy has done great 
harm to one of its aims, that is stability and security. 
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Similarly, as discussed above law suffers from rigidity. 
Legal realism shows that no rule howsoever will 
conceived, can provide for every possible case. Since Law 
is not flexible, hence some times social changes cry for 
recognition in the general social scheme. Failure of it 
creates violence which shakes the foundation of law and  
order in society.  

 
(5) Dworkin’s Theory  
 
 In Taking Rights Seriously, Ronald Dworkin proposes 
his rights thesis as an alternative to legal positivism  which 
he takes to be the ruling concept of law. Briefly, his right 
thesis maintains that judicial decisions characteristically 
do, and should enforce the existing rights of the parties 
involved,  even in hard cases  where those rights do not 
seem to be clearly defined by explicit legal rules. In such 
cases judges  have a duty to discover the legal rights and 
duties of the parties before them. Though their decisions 
may be controversial and other judges might be decide 
differently. 
 Dworkin’s proposal does not appear to be, nor it is 
intended to be, a novel and radical thesis. Rather it is 
intended to fit the familiar facts about what judges actually 
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do better than other models of judicial behaviour currently 
popular in theories of jurisprudence. The ordinary citizen  
believes  that it is the duty of a judge merely to apply the 
law and to decide cases on the basis of established legal 
standards which pre-determine his legal rights  and 
obligations. It seems unfair, and unconstitutional, for  
judges to create new legal rights.  
 Dworkin’s rights thesis is not merely descriptive. It 
is also a normative theory, suggesting how judges should 
correctly go about  determining  what the legal rights of 
citizens are. It considers what duties and responsibilities 
judges should recognize and what  questions they should 
ask themselves  in those cases where the nature of the legal 
rights involved is a controversial issue. 
 By sketching a picture of super judge Hercules 
Dworkin’s argued that where a dispute arises and needs to 
be adjudicated, a judge has a series of tools by which he or 
she can adjudicate among which are the principles for the 
‘hard cases.’ Dworkin clarifies that there are various ways 
of resolving a dispute. There is also the right answer in 
each case with regards to the question; who has the right to 
win? To answer this question, the judge, will have to search 
through the moral fabric and decide how to apply the law 
in the best way possible. It is in this part of his theory 
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where Dworkin explains the hypothetical judge’s 
(Hercules’) role in his theory. Hercules, as a super-judge 
with great abilities of analysis, deduction and adjudication 
would be able to justify the use of principles in ‘hard cases’ 
by constructing the best theory of law possible. Such 
analysis will indicate that the law is a seamless web of 
legal rules, legal principles and other legal standards and 
using this best theory the judge would render a correct 
decision and justify it. 
 He illustrates this somewhat hypothetical 
discussion on how to resolve hard cases in the case of Riggs 
v Palmer 22NE 188 (1889). In this case, the question that arose 
was whether a murderer could inherit from the 
victim/deceased in a legal system where the testamentary 
succession clearly indicated that a beneficiary named in a 
will would always be entitled to inherit. In the absence of 
other rules, the court in the United States decided to apply 
the legal principle that no one should benefit from their 
wrongful actions and denied the benefit of inheritance to 
the murderer. For Dworkin, what this case demonstrated 
was that where an existing rule was clearly going to result 
in the wrong answer, the court used a principle to reach at 
the right answer which had the same level of legal validity 
as if the rule was used instead.  
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(6) Critical analysis : 
 The question under consideration; by quoting the 
theory of Ronald Dworkin indicates two fold effect of 
action at law. Firstly, consideration of morality by judge 
which may cause public injustice in exceptional or peculiar 
cases. Secondly, effect of behaviour of the parties or say 
litigants.  
 
Firstly, : Consideration  of  MORALITY 
  It is well established now that almost all the 
laws and rules are tested/measured on the scale of morality.  
In Velamuri Venkata Sivaprasad v Kothuri Venketeshwarlu, 
(2002) 2 SC 139, it was observed that : 

‘Morality’ and ‘Law’ cannot but be equated  with each 
other :  what is legal, is moral and as such ‘morality’ 
cannot be differentiated from the law. One school of 
thought recorded that while it is true that what is legal, 
is moral but the converse is not true.  

In short utmost all the laws inherent the component of 
morality. So, judge has no choice to consider the element 
of morality afresh at the time of application of laws in a 
Law Suit. But of-course by interpreting such laws element 
of morality can be considered in a different manner.  
 Since concept of morality is not static rather 
changeable. It may vary place to place, time to time, 
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society to society as well as man to man. Apart from that 
every judge may have its own conception of morality 
which may be attracted by his/her education, family and 
social norms and all other surrounding circumstances. 
Consequently, by ignoring the certainty, judgments may 
vary case to case. Accordingly, a standing risk of a distinct 
form of public injustice may always be reflect.  
 But on the other face of coin some times court may 
face ‘hard cases’. such as: 
 where the morality is not inbuilt in the law or 
 in the changing scenario of society concept of 
morality has also been changed or,  
 if there is absence of principle of law to the given 
facts and circumstances of the case or,  
 where an existing rule was clearly going to result in 
the wrong answer 
 to do right justice component of morality is required 
to consider.  
 In these circumstances interpretative justice is needed 
and for that judges used to take help of principles of justice 
equity and good conscience which are ultimately based on 
morality and also consider the bahaviour of the litigants.  
 In England, equity originated in chancery where the 
chancellor sat as the “keeper of the king’s conscience” to 
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give relief to the king’s  subjects  in cases of hardship, by 
the application of the principles of morality or conscience. 
Similarly as stated by Aristotle(adopted by Grotius & Puffendorf ): 
 
  “Equity is the correction of the law where it is  
     defective on account of its generality” . 
Thus, Equity, is defined to be a correction, or qualification 
of the law, generally made in that part wherein it faileth,  or 
is too severe. In other words “the correction of that wherein 
the law, by reason of its universality, is deficient.”   
 
CASE LAWS : At this stage it would be appropriate to discuss 
the legal proposition  on social morality:- 
 
As discussed above in Riggs V Palmer 22NE 188 (1889)the 
court has held that a killer could not get the succession of 
property of the victim/deceased killed by him. This 
principle was recognized on the principle of equity that no 
one can get benefit from his own wrong.  
 
In R. v Dudely and Stephens (1884) 14 QBD 273two prisoners 
were adrift in an open boat, 1600 miles from land with the 
17 years old boy. They killed and ate the boy to save their 
life's. On the the basis of morality court by rejecting their 
plea of right of private  defence, held that facts afforded has 
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no justification and held them guilty of murder.  
 
In Shaw v D.P.P. (1961) 2 ALL. E.R. 446; Shaw published a 
‘Ladies’ Directory’ setting out names and addresses of 
prostitutes, designed to assist the latter to get custom. He 
was charged with the offence of conspiring to corrupt 
public morals. Held (by the House of Lords): that Shaw 
was rightly convicted.  
 
Similarly, in Ranjit D. Udeshi Vs. State of MaharashtraAIR 
1965 SC 881; By considering the social morality court had 
condemned publication of novel “Lady Chaterley’s lover” 
due to obscene. The Hon’ble Supreme Court by adopting 
Hicklin Test ( applied by English Court) held that 
publication of such kind of literature  is not acceptable. So 
restriction can be imposed because it comes under the 
purview of exception of decency and morality under 
Article 19(4) of the Constitution of India.  
 
--In Kaushalya v  State of U.P. profession of prostitution 
was not accepted as a legal trade or business since it was 
immoral. Though right of privacy of prostitute was 
accepted later on.  
--On the basis of morality, the courts has modified the 
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principle of lodging of F.I.R. in Motor Accident Cases and 
directed that medical practitioner are bound to provide first 
the treatment to the victim/injured. F.I.R. can be lodged 
later on. 
Suicide; U/S 309 I.P.C.: In Gain Kaur v. State of Punjab1996 
(2) SCC 648 ruled that right to life did not include the right 
to die. But later on said judgment was over ruled by the 
Supreme Court. In Aruna Shanbaug v Union of India 
case, Supreme Court says that it was inhuman to punish 
and distressed person who failed to end his life through 
suicide by linking right to life with right to die with dignity. 
 
--Similarly, element of morality have already been  enacted 
in various provisions of codified law. For example under 
Indian Panel Code,1860; 
 Section 268 – Public nuisance.  
 Section 292 to 294 relating to obscene books and  songs etc. 
 Section 312 to 318 causing miscarriage or injuries to 
 unborn children.  
 Section 375 to Section 376E sexual offence including rape. 
 Section 377 unnatural offence 
 Section 499 defamation.   
 Plea of General Exception (defence) (from section 76 to 106) 
including right of private defence and necessity etc.  
 Concept of mens ria, malice, fraud, misrepresentation and 
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coercion etc. are also based on the principle of morality. 
 Section 125 Cr.P.C. 
 Article 19 (4) of Constitution of India, recognized the 
restriction on the fundamental rights on the ground of public order 
or morality. 
 
GAY SEX matter: carnal  intercourse against the order of 
nature was an offence and was punishable u/s 377 I.P.C. 
But after 158 years of Indian Panel Code 1860 the Supreme 
Court on 06.09.18 In Navtej Singh Johar Vs. Union of 
India ruled that application of sec. 377 to homo sexual 
between adult with consent is unconstitutional. Thus, court 
lifted a colonial era ban on Gay sex.  
Death Sentence:People are divided on the opinion of 
imposing death sentence as one of the kind of punishment. 
One group demands that like several other countries 
punishment of death sentence should be abolished. But 
some are still in support of it. On the country recently 
legislature has added the punishment of death sentence u/s 
376AB & 376DA to curb out the menace of sexual offence 
particularly against minors.It was also accepted by judicial 
review. 
Boththe issues i.e., Gay sex and death sentence have been  
judicially  reviewed on the basis of morality. But 
judgments on these issues have not been happily accepted 



17 

by the people at large in our country and they feel injustice 
with themselves. Perhaps this the reason Professor 
Dworkin has rightly indicated about moral dimension to an 
action of law which may create a risk of distinct form of 
public injustice.  
 
Secondly, :    Effect  of  BEHAVIOUR 
 
 Certainly effect of behaviour of the litigants are also 
considerable aspect. In UOI v Ajeet Singh, (2013) 4 SCC 186 it 
was observed that : 

Justice is the virtue by which the society/court/tribunal 
gives a man his due, opposed to injury or wrong. 
Justice is an act of rendering what is right and 
equitable towards one who has suffered a wrong. 
Therefore, while tempering justice with mercy, the 
court must be very conscious, that it has to do justice in 
exact conformity with some obligatory law, for the 
reason that human actions are found to be just or 
unjust on the basis of whether the same are in 
conformity with, or in opposition to the law. 

In Surya Baksh Singh  v State of Uttar Pradesh, (2014) 14 
SCC 222, para 17] it was observed that : 

“Justice” encompasses not just the rights of the 
convict, but also of victims of crime as well as of the 
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law abiding section of the society who look towards the 
Courts as vital instruments for preservation of peace 
and the curtailment or containment of crime by 
punishing those who transgress the law. If convicts can 
circumvent the consequence of their conviction, peace, 
tranquility and harmony in society will be reduced to a 
chimera. Section 482 (Cr.P.C) emblazons the difference 
between preventing the abuse of the jural process on 
the one hand and securing of the ends of justice on the 
other. 
 

CASE LAWS : At this stage it would be appropriate to discuss 
the legal proposition on behaviour:-  
 
In Menka Gandhi v/s Union of India AIR 1978 SC 597it was 
held that right to travel abroad is included in the right to 
life with dignity and personal liberty and therefore a 
fundamental right and it may be restricted only according 
to due process of law. Thus, to examine the fundamental 
right of liberty court has also considered the moral fabric in 
the light of public justice, and their by struck down the 
arbitrary behaviour of government officials.  
 
 In PUDR vs. State of BiharAIR 1987 SC 355and Saheli Vs. 
Commissioner of Police AIR 1990 SC innocent people has 
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been assaulted by the police. By ignoring the defence of 
State immunity court has granted compensation to the 
victims.   
 Similarly, inRudal Sah Vs. State of Bihar AIR 1983 SC 
1086 and Bhim Singh Vs. State of J & K AIR 1986 SC 494 State 
was held responsible for unlawful custodial death and 
compensation was granted to the victim. 
 In Rylands v Fletcher; Lord Blackburn given a new 
rule to control the negligent behavior of a person. It was 
ruled that:  

‘A person who for his own purposes brings on his 
lands and collects and keeps there anything likely to do 
mischief if it escapes, must keep it in at his peril, and, if 
he does not do so, is prima-facie answerable for all the 
damage which is the natural consequence of its 
escape’.  

SABRIMALA CASE : In this case, Hon’ble Apex Court by 
4:1 majority held that the temple’s practice of excluding 
women is unconstitutional. It was observed that religion is 
a way of life intrinsically linked to the dignity of an 
individual and patriarchal practices based on exclusion of 
one gander in favour of another could not be allowed to 
infringe upon the fundamental freedom to practice and 
profess one’s religion. Exclusion of women between the 
ages of 10-50 years practiced by the Sabarimala Temple 
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denuded women of their freedom of worship, guaranteed 
under Article 25(1). 
 
POCSO CASES;  Cases of sexual offence particularly 
against the innocent minor children in which culprits 
design the offence in a planned manner and to fulfill their 
greed by ignoring their responsibilities as a citizen commits 
such offence are increasing day by day and create a great 
menace for our country. To deal with this menace specific 
provisions has been made in the I.P.C. and one special Act 
titled as The Prevention of Child Sexual Offences Act 2012 
has been enacted. In this continuation considering the 
heinous nature and malicious intention of culprits in  Nipun 
Suxena Vs. Union of State 2019 (1) JBCJ SC Hon’ble Court has 
issued specific guidelines and rules of protocol for trial of 
such cases. Apart from that by applying s 357 Cr.P.C. in its 
true spirit Victim Compensation Scheme has been launched 
by the Govt.   
 
--Similarly, element of behaviour  have already been  
enacted in various provisions of codified law. For example 
Sections 64 and 65, of the Indian Contract Act 1872 
provides that party who has received any benefit under a 
void or voidable contract must restore or compensate for 
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such benefit the party from whom  he received it. 
 The Indian Trust Act, 1882 – Section 23, 27 and 62 
 The Specific Relief Act, 1963 – Section 13, 30 and 33 
 The Indian Contract Act, 1873- Section 43, 146 
 The Transfer of Property Act 1882- Section 51& 53A 
 
(7) CONCLUSION : 
 
It is agreed in all hands that component off ethics and 
morality has already been inbuilt in the Codified Laws. But 
in the situation of ‘Hard Case’, courts have to consider it. 
Of-course some times risk of public injustice may appear 
as like in case of Gay Sex and death sentence matters  as 
discussed above people at large have not happily  accepted 
the judgments on these aspects, due to social norms 
prevailing in our country. So although I agreed with the 
views of Prof. Dworkin about such risk of feelings of 
public injustice but even then we can not ignore the 
concept of morality. For example it is not possible for a 
judge to say in a Law Suit that : 
 

“Well Mr./Mrs. Litigant, sorry I could not pass the 
order/judgment in the absence of any Law or rule to 
determine your right”. 

Rather, judges has been left with no option but to decide 
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the litigation including such hard cases, of-course by 
considering the ethics, morality and behaviour of the 
parties and by applying well established principle of  
justice, equity and good conscience: such as 
 He who seeks equity, must do equity. 
 He who comes to equity, must comes with clean 
 hands.  
So, I express my agreement with the proposition of Prof. 
Dworkin particularly for “HARD CASES”. 
 

 
Rajendra Kumar Jumnani   Principal District & Sessions Judge, 

  Lohardaga    
   



 
Q. Professor Ronald Dworkin in his books Law’s Empire 
writes: “Law Suits matter in another way that cannot be 
measured in money or even liberty. There is inevitably a 
moral dimension to an action at law, and so a standing 
riskof a distinct form of public injustice. A judgemust 
decide not just who shall have what, but who has behaved 
well, who has met the responnsibilities of citizenship, and 
who by design or greed or insensitivity has ignored his 
own responsibilities to others or exaggerated their’s to 
him”. 
 
 Do you argee with the above proposition? Give your 
views in the light of different provisions and case laws in 
Civil and Criminal matters. 
 

 
Ans: The discussed theory as profounded by noted American 
Jurist Professor Ronald Dworkin in his esteemed book ‘Laws 
Empire’ propells any Judge to ponder over the theory trying 
to gather an insight into the philosophical concept 
enumerated as “Law suits matter in another way that cannot 
be measured in money or even liberty. There is inveitably a 
moral dimension to an action at law , and so a standing risk 
of a distinct form of public injustice. A judge must decide 
not just who shall have what, but who has behaved well, 
who has made the responsibilities or citizenship, and who 
by design or greed or insensitivity has ignored his own 
responsibilities to others or exaggerated their’s to him”.  
 
 Elaborating upon the subject, it hadly needs to be 
emphasized that human beings are social animal who live in 



a society which is termed as civilized or uncivilized, 
depending upon the organized way of living or conducting 
with each other. An organized society frames a body of rules 
and regulations binding everybody into that umbrella of 
rules and the manner of governing each other. These set of 
rules and regulations making the framework for human 
beings to conduct in a civilized manner are known as Law. 
Every human is expected to follow the norms and forms of 
society while interacting with each other and strictly adhere 
to those principles charted and chocked out. Anybody 
violating such formulated plans of conduct and causing harm 
to another person or being is proclaimed as an offender i.e. 
the one who is bowing against the organized set of rules. This 
is the crux of formulation of rules to abide by one and all and 
live together in peace and harmony. The phylosophy of law 
thus is ‘to live and let live’ . Adhering to this phylosophy we 
live in and by the law, it makes us what we are- citizens. Law 
is a multi-dimensional weapon in the form of a sword, shield 
and menace. We all apply it depending upon the 
circumstances and the needs. Legal reasoning is an exercise 
in constructive interpretation that our law consists in the best 
justification in our legal practices as a whole. Law however, is 
not put in practice only on the basis of set of rules alone. It 
requires application and thorough evaluation under the 
given set of circumstances. Now putting this theory as 
mentioned hereinabove, one realizes that law although is 
noting but common sense but is a sense which is not 
common. There are many theories of law which are 
applicable according to different situations. There cannot be a 
theory or universal application to all the given situation and 
problem. A gospel truth manifest that application of each law 



is subject to interpretation in a different way in different 
situation and jurisprudence which is actually the science of 
law is revisited several times in a new picture and new 
concepts. Law however, is not pedantic but is dynamic in 
nature, always aspiring for growth and expansion. We have 
in the past conventional laws that struck to dispensation of 
justice based on old school of law where the prime objective 
was to punish the wrong doer. It was just a shade better than 
the beastly law for an eye for an eye, a tooth for a tooth and 
an arm for an arm. However, the conventional conservative 
approach where law recommended only retributive theories 
of punishment which was most cruel in nature. The modern 
law has travelled a long way. Modern law is both pragmatic 
in approach and has elements of pesonification. Today it is 
thus dynamic and it is ever changing to suit the requirements 
of present society. Law is essentialy revolves around the twin 
base of Rights and Duties. The Roman maxim of Ubi Jus ibi 
remedium i.e. where there is a legal right there is a legal 
remedy and that rights and duties go hand in hand.  If one 
stakes his right then he also has to follow the duties cast upon 
him. The edifice of law is built upon the conventional law, the 
common law and its complexities including the egalitarian 
interpretation, equality and the constitution law. The 
constitutional law is the mother of all the law around which 
all the other segments of law rotate and revolve around. 
 
 The basic ethic of law is its ‘integrety and morality’. The 
element of morality which is a new facet, hinges around the 
sensitivity, integrity, humanity and the wisdom of judge. It 
lays down that a judge who is also a human is actually trying 
another human for allegedly flagrating or bending the rules 



of law, has to apply his judicial conscious, wisdom, 
knowledge, morality, sensitivity and humanity to its 
optimum while conducting a trial and awarding punishment. 
Today, punishments are reformative in nature and also 
involves awarding of compensation to the victim. Today the 
novel concept of ple-bargaining and awarding of 
compensation to the victim has come in bogue and a duty is 
also imposed upon the litigant to approach the court with the 
cleanest hand and the heart. Similarly, judges today are also 
expected to deliver justice in such a transparent manner after 
considering all aspects of the matter where even to lay 
person, it sends the signal that justice should not only be 
done but also must be seen to have been done as held by the 
Hon’ble Supreme Court in its Judgement dated 17th Oct.2019 
in the famous Ayoddhya Verdict.   
 
 Now further putting the propouned theory of Professor 
Ronad Dworkin to litmus test, it clearly emerges that law 
matters cannot be alone measured in terms of money or 
liberty and merely be awarding compensation or granting 
liberty, the purpose of law is achieved. Admitedly, there is 
inevitably a moral dimension to an action at law, and thus 
there is a standing risk of distinct form of public injustice. 
This is true in view of the fact that no two circumstances or 
individuals are identical, even if it there be, there would be 
the minutest of the difference in circumstances and hence a 
strait-jacket formula is applied, then it would definitely give 
rise to injustice to the public. Agreed, a verdict delivered 
cannot satisfy both sides of a litigation but the verdict 
delivered should be backed up by the principles of the 
natural justice, balance of convenience and as well as the 



material available on the record. A judge must surely decide 
not just who shall have what, but who has behaved well as 
well as who has met the responsibilites of citizenship. These 
are the important perspectives to be borne in mind while 
being a part of justice delivery system. A judge is not 
expected to be guided by evil designs or greed or 
insensitivity through which he has ignored his own 
responsibilities to others or exaggerated their’s to him.   
 A closer scrutiny of Dworkin’s theory reflects that it is 
essentialy interpretive in nature.   
 
 Workin's theory is 'interpretive': the law is whatever 
follows from a constructive interpretation of the institutional 
history of the legal system. Dworkin argues that moral 
principles that people hold dear are often wrong, even to the 
extent that certain crimes are acceptable if one's principles are 
skewed enough. 
 
 Dworkin's own words, his "right answer thesis" may be 
interpreted through the following hypothetical: 
 
 Suppose the legislature has passed a statute stipulating 
that "sacrilegious contracts shall henceforth be invalid." The 
community is divided as to whether a contract signed on 
Sunday is, for that reason alone, sacrilegious. It is known that 
very few of the legislators had that question in mind when 
they voted, and that they are now equally divided on the 
question of whether it should be so interpreted. Tom and Tim 
have signed a contract on Sunday, and Tom now sues Tim to 
enforce the terms of the contract, whose validity Tim 
contests. Shall we say that the judge must look for the right 



answer to the question of whether Tom's contract is valid, 
even though … 
 
 Dworkin's metaphor of judge Hercules bears some 
resemblance to Rawls' veil of ignorance and Habermas' ideal 
speech situation, in that they all suggest idealized methods of 
arriving at somehow valid normative propositions. The key 
difference with respect to the former is that Rawls' veil of 
ignorance translates almost seamlessly from the purely ideal 
to the practical. In relation to politics in a democratic society, 
for example, it is a way of saying that those in power should 
treat the political opposition consistently with how they 
would like to be treated when in opposition, because their 
present position offers no guarantee as to what their position 
will be in the political landscape of the future (i.e. they will 
inevitably form the opposition at some point.   
 In her book on Hans Kelsen, Sandrine Baume identified 
Ronald Dworkin as a leading defender of the "compatibility 
of judicial review with the very principles of democracy." 
Baume identified John Hart Ely alongside Dworkin as the 
foremost defenders of this principle in recent years, while the 
opposition to this principle of "compatibility" was identified 
as Bruce Ackerman and Jeremy Waldron. Dworkin has been 
a long-time advocate of the principle of the moral reading of 
the Constitution whose lines of support he sees as strongly 
associated with enhanced versions of judicial review in the 
federal government. 
 

 Theory of equality 
 

Dworkin has also made important contributions to what is 



sometimes called the equality of what debate. In a famous 
pair of articles and his book Sovereign Virtue he advocates a 
theory he calls 'equality of resources'. This theory combines 
two key ideas. Broadly speaking, the first is that human 
beings are responsible for the life choices they make. The 
second is that natural endowments of intelligence and talent 
are morally arbitrary and ought not to affect the distribution 
of resources in society. Like the rest of Dworkin's work, his 
theory of equality is underpinned by the core principle that 
every person is entitled to equal concern and respect in the 
design of the structure of society. Dworkin's theory of 
equality is said to be one variety of so-called luck 
egalitarianism, but he rejects this statement 
 

Positive and negative liberty 
 
 In the essay "Do Values Conflict? A Hedgehog's 
Approach" (Arizona Law Review, Vol 43:2), Dworkin 
contends that the values of liberty and equality do not 
necessarily conflict. He criticizes Isaiah Berlin's conception of 
liberty as "flat" and proposes a new, "dynamic" conception of 
liberty, suggesting that one cannot say that one's liberty is 
infringed when one is prevented from committing murder. 
Thus, liberty cannot be said to have been infringed when no 
wrong has been done. Put in this way, liberty is only liberty 
to do whatever we wish so long as we do not infringe upon 
the rights of others. 
 
 Further study of the profounded theory reveals that 
Ronal Dworkin’s jurisprudence has had an influence on the 
Supreme Court of India as well. Dworkin’s approach to 
constitutional adjudication is charecterised by judges 



exercising a more judgmental and less mechanical role in 
interpreting the constitution. There are a few landmark 
Indian cases where reliance has been placed on judgments 
from the USA that have been the subject of Dworkinian 
exposition. With the aid of Dworkin’s critic of legal 
pragmatism a theory of constitutional adjudication that 
several judges relied upon in crafting the basic structure 
doctrine (Keshwanand Bharti’s V/s Union of India 1973). Here, 
judges substituted their own moral convictions for that of the 
legislature. However, at the same time, study of Dworkin’s 
critique of originalism demonstrate how originalism alone 
does not support the basic structure “limiation on the 
amending powers of the parliament”. The concept of “moral 
reading” of the constitution as Dworkin calls allows judges to 
make fundamental moral judgments about conflicting 
political values. The virtues like, equal concern and respect 
and a “constitutional conception of democracy” in the larget 
context of the basic structured doctrine surely lead us to 
believe that Dworkin’s phylosophy has found, and will 
continue to find expressions  in the theories and practices of 
the Indian Supreme Court.  
 
 In the light of detailed discussions made herein above, 
perusal of the above noted theory profounded by Ronald 
Dworkin is very true and nearer to the attributes of a judge 
having morality, sensitivity, humanity and wisdom to apply 
the tanets of law depending upon the facts and circumstances 
of each case which vary. Thus I conclude by a statement 
“DIFFERENT STROKES FOR DIFFERENT FOLKS” since it 
cannot have universal application.   
 



 
 
Submitted by 
 
 
 
Sandeep Srivastava 
Principal Judge 
Family Court, Chatra 



 

 

Paper presentation by MANOJ PRASAD, PDJ. Jamshedpur 

 Professor Ronald Dworkin in his book  "Laws Empire" writes  
“law suits matter in another way that cannot be measured in  money or 
even liberty.  There  is inevitably a moral dimension  to an action at law, 
and so a standing risk of a distinct form of public injustice. A judge 
must decide not  just who shall  have what, but who has behaved well, 
who has met the responsibilities  of citizenship, and who by design or 
greet or insensitivity has ignored his own responsibilities to others or 
exaggerated  theirs to him.” 
 The above statement of Professor Ronald Dwarkin focuses on the 

core issue of the behavioral aspect of law. It also deals with the 
dynamics of law vis-a-vis the society and the alleged conflict between 
law and justice. To begin with, it would be relevant to understand as to 
what is law. As professor Dworkin elaborates that law is a subset of 
morality or we can in other words say that law is morality codified. If  
law is a subset of morality then morality is something more than law. 
What then is morality?  What is the dynamics  of morality? Is morality 
a static and uniform concept or has a dynamics of time, society  and 
culture? To my understating morality and law both is dynamic. It 
changes with the change in the social value system. Bigamy was both 
moral and legal but with the changed social behaviour it is no more 
considered to  be either moral or legal. In India we still have a class of 
people where Bigamy is legal as it is moral. So even morality in the 



 

 

same set of conditions vary between two or more community. Female 
inheritance amongst Tribal is not legal while amongst Hindu they have 
attained the status of being coparceners. This speaks about the existence 
of different moral and consequential legal values in the society. Thus 
we can observe the both morality and law  are dynamic. 
 Coming back to the statement of professor Dworkin, it would be 

difficult to either  fully agree or fully disagree with the said statement. 
Jurists feel that the duty of the judge is to uphold law.  The various legal 
enactments compels  us to work within its framework. Do we have the 
jurisdiction in the form of discretion  to either  interpret the law with the 
existing social moral value or to add anything to the existing law in the 
name of moral adjudication. If this question is examined, particularly in 
the context of procedural law, it would be difficult to evaluate the scope 
of existence of discretion for the interpretation of law to inculcate  
moral values within it. But that again is not an absolute statement. Can 
we at all think to interpret law without making the best moral sense of 
it. Law of  interpretation of Statutes clearly contains the principles of 
Harmonious construction, or giving a meaningful interpretation to a 
statute. This actually is based on an interpretation which tries  to make a 
best sense of the law. And then how do you evaluate the best sense. 
Best sense is what suits to out convince and thus we say it to be morally 
sensible. And the best example would the retroactive, retrospective and 
prospective application or law or amendments to existing law. The 
beneficial provisions are generally interpreted to be retrospective or 



 

 

retroactive in their application, but the penal provisions are always 
prospective in their applications. This application of interpretation of 
law/statute best suits to our conscience which is governed by morality. 
Thus, it can be said that application of law is always governed by the 
spirit of public good, good conscience, equity and all these are 
ultimately governed by morality. 
 Now coming on to the next aspect of the matter which relates to 

interpretation of substantive  law. Once again I agree to the proposition 
propounded by Professor Dworkin where it is stated that while applying 
law, a judge has to apply the standard of morality adhered to by the 
party. We have often heard of constitutional morality. Our Apex Court 
in several cases while deciding between to rival contentious rights of 
two parties where both are equally balanced has taken side of the party 
whose right if protected serves the larger public good. Thus, the 
morality of the society dominates the morality of the individual and the 
same forms the basis for adjudication of the superior rights.  
 Let me now examine the duty of a judge. While delivering 

judgment, I do not feel to have just upheld the rule of law. The first 
feeling which comes is that I have done justice to the best of my 
understanding. This process of doing justice appears to be something 
more than merely upholding the rule of law or giving effect to the 
statutory mandate of law. We try to justify our action in the name of  
law stating it to be also having a moral justification. Where-ever we are 
having the discretion, we use it weighing by it on the parameters of 



 

 

equality, good conscience and reasonableness which all are just the 
derivatives of morality. Even the lawyer who is presenting the case for 
either of the parties tries to justify the action of the party whom he 
represents to be within the moral parameters of conduct so as to fit 
within what is called as morally permissible. 
  This brings into my mind a question as to whether 

application of law or law itself  is irredeemably subjective.  There is 
also a different view point that application of  law or law itself is 
objective. Finding out law does not require any moral effort. We are 
only required to find out precedents and regulations. But putting a 
question to myself what objectivity actually means. It is an effort to get 
the best result. And every effort to get the best result  actually  makes it 
subjective. Thriving  for a comparable best brings an element of 
subjectivity. And in our effort to come to a best conclusion, we interpret 
and evaluate the circumstances and law which finally yields itself to our 
conscience and morality i.e. a larger public good.  
  Having discussed the application of law to in the process of  

delivering justice, comes yet another question as to whether law is a 
reflection of certain demands of morality and whether it satisfies the 
demand of morality. Subjectively assessed, the only objective  answer is 
yes. Enactments like the POCSO Act, the Protection of Women from 
Domestic Violence Act of the  Juvenile Justice Act are all laws which 
reproduces and satisfies the  demand of morality. Can there be any 
justification, to contradict the laws referred to above. Even if a person  



 

 

tries to agree against it, he will be at a moral disadvantage to press such 
arguments. Further, within the law also we find morally sound 
principles embodied therein.   Presumptions of guilt in cases under the 
POCSO Act has a moral foundation. Similarly, segregating Children 
from Adults in the matter of crimes and removing the stigma of being 
an offender for children has also a larger public goal and good. Every 
aspect of law has a social morality. The compounding  of offences 
committed U/s 138 of the N.I. Act has a larger Commercial Public 
Interest embedded in it. We cannot assume a law  bereft of moral 
foundation and while coming to a conclusion in an action at law, we try 
to achieve this moral foundation to satisfy ourself  that the discretion  
which we have used is of a public nature, responsive  to public welfare 
and answerable to good conscience. Even during the trial of an action at 
Law, we are bound to observe the conduct of the parties, the 
responsibilities of citizenship, and the effort of the parties in interfering 
with the rights of others. If the provisions of the Civil Procedure Code 
is looked into there are ample provisions to ensure the proper conduct 
of the parties by passing orders U/O XXXIX Rule 1 and 2 of the CPC 
or order U/O XXXIX Rule 2(A) of the CPC or Order XL Rule 1 of the 
CPC.  We have complete provisions relating to cost, adjournment etc 
which all embodies within itself the principles of public morality and 
good conduct. There is a provision for compensation as contained U/s 
95 of the CPC for wrongful arrest, attachment or injunction.  Thus, the 
law itself embodies the adherence to public morality which a Judge is 



 

 

required to evaluate from the competing circumstances. Under the 
Criminal Law  the discretion given to the court in passing sentence is 
based on the principles of morality i.e. how the offender and under what 
circumstances has he committed the offence. The mitigating factors and 
the aggravating factors are all based on the theory propounded by 
Professor Dworkin which finally has to pass the test of Public Interest 
or Social Morality.  Assessing the Criminal antecedent of a person, the 
manner in which the crime was conducted, the crime weapon are all 
examples of evaluating the conduct of the offender.  Under the Indian 
Penal Code there is a complete chapter of General Defences which if 
satisfied puts a person out of the domain of being an offender. Such 
distinction is again based on the moral evaluation of the conduct of the 
offender who despite having committing the act is not guilty of any 
misconduct, which otherwise would have being an offence.  The entire  
arena of discretion contained in the procedural of substantive law is 
based on the merger of legal fact with legal value.  The power enshrined 
U/s 165 of the Evidence Act is an example of legislative mandate to 
preserve legal value while appreciating legal fact.   
  To conclude, I would like to say that a Judge is bound to 

uphold public faith in the legal system and the legal system is a result of 
moral virtues.  Indeed, the conduct of the parties are the relevant factors 
but then while exercising jurisdiction we have to draw a distinction 
between evaluating legal facts under the limits of existing legal values 
necessary for upholding larger societal interest to that of entering into 



 

 

the zone of Meta ethics and formulating newer principles of law by 
trying to evaluate the morale behind the societal norms which may 
result in judicial excess or excessive judicial activsim. 
 
MANOJ PRASAD 
Principal District & Sessions Judge 
Jamshedpur 
   















Q 1: Professor  Ronald Dworkin in his  books law’s Empire writes :  “Law Suits

matter in another way that cannot be measured in  money or even liberty. There

is inevitably a moral dimension to an action at law, and so a standing risk of a

distinct form of public injustice. A judge must decide not just who shall  have

what, but who has behaved well, who has met the responsibilities of citizenship,

and who by design or greed or insensitivity has ignored his own responsibilities

to others or exaggerated their’s to him.”  

Do you agree with the above proposition? Give your views in the light of different

provisions and case laws in Civil and Criminal matters.

Answer: No, I differ with the current proposition profounded by Professor Ronal

Dworkin. The reasons for such difference would be dealt in detail in this extract

after stating few general principles of law adopted by India.

The  question  raised  above,  regarding  punishment  inflicted  on  an  innocent

amount to gross injustice, already has its deep roots under the Indian law. In

India,  the law has been formulated by the lawmakers on the presumption of

innocence,  based  on  the  maxim,  “Innocent  until  proved  guilty.” Various

statutes  in  India,  both  civil  and  criminal,  have  laid  down  several  principles,

ingredients and yardsticks on the basis of which the functioning of Indian judicial

system has been operating. Judges have their authority to analyse a fact, extract

truth and decide on the basis of applicable provisions to the facts debated before

them. They also refer to the precedence laid before them by the superior courts. 

The Constitution  of  India  has  also  granted the constitutional  validity  to  such

precedence under Art. 141 of the Constitution of India. The Indian judicial system

has  also  empowered  its  lower  judiciary  to  refer  the  matter  which  involved

important interpretation of  law to higher court  (Sec.  395 of  Code of Criminal

Procedure, 1973)  and higher courts have also  been granted power to exercise

revision  for  the  purpose  of  satisfying  itself  or  himself  as  to  the  correctness,

legality or propriety of any finding (Sec. 397, 399, 400 & 401 of Code of Criminal

Procedure, 1973) . 

With  respect  to  the  principles  of  morality  in  terms  of  Constitution,  which

according  to  Professor  Ronald  Dworkin  is  “moral  reading  of  the Constitution”



takes place when Judges substitute the opinion of the legislature with their’s own

opinion. 

The Bangalore Principles on Judicial Conduct set out six core values that should

guide the exercise of judicial office, namely: independence, impartiality, integrity,

equality, propriety, and competence and diligence. As members of judiciary, the

Judges exercise the sovereign judicial power of the State as entrusted to them by

the Constitution and several statutes. 

In  the  landmark  case  of   C.  Ravichandran  Iyer  vs  Justice  A.M.

Bhattacharjee & Ors, 1995 SCC (5) 457; 

“Judicial  office  is  essentially  a  public  trust.  Society  is,  therefore,  entitled  to

except that a Judge must be a man of high integrity, honesty and required to

have  moral  vigour,  ethical  firmness  and  impervious  to  corrupt  or  venial

influences. He is required to keep most exacting standards of propriety in judicial

conduct.  Any  conduct  which  tends  to  undermine  public  confidence  in  the

integrity and impartiality of the court would be deleterious to the efficacy of

judicial process. The standard of conduct is higher than expected of a layman

and also higher than expected of an advocate. In fact, even his private life must

adhere to high standards of probity and propriety, higher than those deemed

acceptable for others. Therefore, the Judge can ill-afford to seek shelter from the

fallen standard in the society.”

A moral dimension does stand with every law and it leaves no scope for injustice

when the same law is implemented with the domain of law under the guiding

principles  of  independence,  impartiality,  integrity,  equality,  propriety,  and

competence and diligence. 

Example: The object of Section 89 of Code of Civil Procedure, 1908 is to make an

attempt of resolution of the dispute by ADR process before the trial proceeds.

Under  this  provision the matters  are  referred by  the  Court  for  settlement of

disputes outside the Court when it appears to the Court that there exist elements

of a settlement which may be acceptable to the parties.   The Constitutional

validity of  Section 89 CPC was upheld by the Supreme Court in the case of

Salem Advocate Bar Association v. Union of India, (2005) 6 SCC 344.

Dworkin tells us that "roughly, constructive interpretation is a matter of imposing

purpose on an object or practice in order to make of it the best possible example

of the form or genre to which it is taken to belong. A participant interpreting a



social practice. Judge would then propose  value for the practice by describing

some scheme of interests or goals or principles the practice can be taken to

serve or express or exemplify. 

According to Dworkin, a Judge propose a purpose to the object or practice. He

has ascertained three stages of interpretation: 

Preinterpretive- the stage at which the rules and standards taken to provide

the tentative content of the object or practice are identified; 

Interpretive- the  stage  at  which  the  interpreter  settles  on  some   general

justification for the main elements of the practice identified in previous stage;

Post  interpretive-  the  stage  at  which  interpreter  adjusts  his  sense  of  the

practice which serves better to the justification inferred in the previous stage.

Within the domains of law (statutes, precedents, customs) if the interpretation if

done by the Judges and the same is within the judicial conduct as mentioned

above, would leave no scope for injustice. 

Though one would agree with the three stages of  constructive interpretation,

principles  of  morality  in  the  implementation  and  interpretation  of  law  as

stipulated by Dworkin; it cannot be accepted in whole that there always exists an

element  of  bias  which  would  lead  to  public  injustice  when  the  question  of

morality is being determined. 

The Judges in  India have passed on their  ethical  observation to every future

generation,  best  legal  practice  has  always  been  the  guiding  light  in  Indian

judicial system. 

      
Kumar Kamal

Principal District Judge

                                                                     Simdega.
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Answer of question formulated by Judicial Academy Ranchi on
22.04.2020 for the Cadre of Principal District Judge. 

 Q. Law suits matter is another way that can not be measured in money or
even liberty. There is inevitably a moral dimension to an action at law and
so standing risk of a distinct form of public injustice. A Judge must decide
not just who shall have, what but who has behaved well, who has met the
responsibilities of citizenship, and who by design or greed or insensitivity
has ignored his own responsibilities to other or exaggerated their to him. 

Ans:-   The instant question has been framed from the book (Law
Empior)  written  by  Jurist  Ronald  Dworkin,  wherein  the  Law
Dworkin propound a new theory regarding interpretive question of
what the law hold on a particular subject is, in principle and open
ended question. Dworkin developed his theory of adjudication in his
seminal work talking right seriously. It has been envariably put forth
by Dworkin that a Judge duty to discover the right of the parties,
even when no designated rule disposes of the case. He broached such
cases  as  hard  cases.  Wherein  order  to  arrive  at  a  conclusion,  no
principles  or  deep  rooted  rules  are  required.  Judges  according  to
Dworkin can normally reached competent answer in hard cases by
consulting the legal material of their own jurisdiction that fall into
the Doctrinal  neighborhood of their immediate problem guided by
the what he calls the principles of local priority, which he defines as
(looking no further then the cases are statutes dealing directly with
the matter at hand)   In formulating interpretive arguments but such
argument limit in that way or finally sound in his view only if they
are  sustained  by  a  much  more  general  interpretation  that
embarrasses  legal  material  as  a  whole  and is  grounded in a  more
basic jurisprudential conception of law.  According to Dworkin the
territory to explore by a judge before ratifying to a conclusion about
the  state  of  law  is  practical  question,  one  his  depends  on  the
challenges to his view on which depends on the challenges view that
have been mounted by the officers of the Court. It may be that these
challenges can not be answered from the material in the immediate
neighborhood and theoretical ascend as Dworkin calls it is necessary. 

 The decision of a case matters. Whatever the judge decide
has a direct effect to people who find themselves in court. The fact that
lead to a decision by a Judge may compel another judge to some to other
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decision  or  a  slightly  different  decision,  even  by  the  same  judge  on
another day. The law suits have a direct effect on the parties and their
dependents. The judgments, hence, play a pivotal role in the lives of these
parties and their dependents. An unfair judgment invokes an injured virtue
to the members of a community. An unfair judgment leads to effects of
magnum multitudes in the lives of people involved in a case. 

Fact  and  moral  are  the  contrasting  pigments  of  a  visual
palette. The decision of a case, therefore should be inclined to a common
ground:-

(i)  a  case  is  built  on  three  grounds,  namely facts,  law and
moral. While facts may be inappropriate or may lack to favor the decision
to  one  party,  the  morals,  in  principle  do  not  support  the  judgment
completely either. The common ground then becomes the law. Law also
can be  further  segregated  into  theoretical  and emperical  grounds.  The
judge may put forth his decision on any ground. The decision may be
made by looking over the facts associated, or the moral involved, and, or
may involve the direct constitutional law framed. The parties give their
everything into a case and for the judge, it’s always an obligation to arrive
at the right decision. A right decision does not entail the decision to be
factual or moral entirely for the decision to sustain. 

(ii) Morals involve virtue which involves responsibility. Even
citizen is obligated to follow the constitution, and every is responsible for
his/her own obligations. The constitution has given every man his rights
and nothing more,  and every  woman has  her  rights  and nothing else.
Similarly, law has given every citizen their right to justice. A judge should
be  able  to  understand every  fragment  of  the  case  before  coming to  a
conclusion.  A disagreement  between facts  and morals  will  lead  to  the
implication of law to further subject the case to a decision. 

(iii)“ The law is the law, which is not what judges think it is
but what it really is. Their job is to apply it, not to change it, to fit their
own ethics or politics.” This is the view of most laymen and the anthem
of  legal  conservatives.  If  read  carefully  word-by-word,  it  says  almost
nothing, certainly nothing controversial for us. 

(iv) Law  by  convention  is  never  complete  because  new
issues constantly arise that have not been settled one way or the other by
whatever institutions have conventional authority to decide them. 

(v) There can be many provocative views even by the so
called legal realist who take a great pride in saying , ‘there is no such
thing as law, they said or law is only the prediction of what the Courts
will  do or only a matter of what the judges eat for breakfast.’ various



3

other  view  also  included’ the  proposition  of  law  are  synonyms  with
prediction of what judges will do, or are only expressions of emotions and
so not really propositions at all. 

(vi) Pragmatism is a skeptical conception of law because it
rejects genuine, non-strategic legal rights. It does not reject morality, or
even  moral  and  political  rights.  It  says  that  judges  should  follow
whichever method of deciding cases will produce what they believe to be
the best community for the future. 

(vii) There is very important or instance of communication
and that judges look to legislative history not according to what judges
believe would make them best, but according to what the legislature who
actually adopt them intended. 

(viii) A statute  owes  its  existence  not  only  to  the  decision
people made to enact it but also to the decisions of other people later not
to amend or reject it. 

On the basis of above discussions I am of the considered view
that when a suit/ case is filed before the Court for decision, commonly it
is bases on three grounds:-
(a) On facts, 
(b) On law and 
(c) On the basis of morals.

Before the codification of law, the justice delivery system was
based on the theory of justice equity and good conscience and accordingly
the cases were disposed of. Gradually the law were codified and further
segregated into theoretical and emperical grounds.  In America the justice
delivery system is based on due process of law, rather in India it is bases
on procedure established by law. The judges have a fixed path and they
have to disposed of the cases according to law enacted by the legislatures,
but it  is found that sometimes some hard cases or faced by the judges
where they can not limit themselves in a fixed enacted law and bound to
expand their views beyond the statutory law for the just decision of the
case. In Sub-ordinate courts (District court) rarely hard cases are found
where the rights of the citizens are decided which effects the community
at a large, but the Hon’ble High Courts and the Hon’ble Apex Court so
many  times  found  that  the  legislature  mandates  and  statutes  are  not
sufficient to decide the case on the basis of existing law. Then the Hon’ble
Courts  used  the   Dworkin  theory  to  decide  the  case.  The  Hon’ble
Supreme Court in following judgments invoked Dworkin  theory, which
are as under:-
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(i) M. Nagraj Vs. Union of India, (2006) 8 SCC 212,
(ii) Keshvanand Bharti Vs. State of Kerala, (1973) 4 SCC 225,
(iii) S R Bommai Vs. Union of India (1994) 3 SCC 1,
(iv) Santosh  Kumar  Sashibhushan  Bariyar  Vs.  State  of  Maharashtra  

(2009) 6 SCC 498,
(v) Akhil Bhartiya Shoshit Karmchari Sangh Vs. Union of India (1981) 

1 SCC 246,
(vi) State of Kerala Vs. N.M Thomas (1976) 2 SCC 310,
(vii) Indra Sawhany Vs. Union of India (1992) Supp.3 SCC 217,
(viii) Indira Gandhi Vs. Raj Narayan (1975) Supp. SCC 1,
(ix) P Sambamurty Vs. State of Andhra Pradesh (1987) 1 SCC 362 and
(x) State of U.P Vs. Zeet S Bisht (2007) 6 SCC 586,
(xi) 2015 (0) Supreme (SC) 672
(xii) R.  Selvaraj  Vs.  D.S.L.R  Chepauk  Chennai  2017  (0)  Supreme  

Mad.) 3249.

While  the  above  referred  cases  were  being  heard  by  the
Hon’ble Courts, it was found that there was no specific statute as well as
the guidelines on which basis the cases could be disposed of, then the
Hon’ble  Court  to  meet  the  ends  of  justice  keeping  the  interest  of
community at a large decided the case invoking the Dworkin theory. 

As  per  Dworkin  theory  constructive  interpretation  can  be
divided into three stages:  (i) the pre-interpretive stage,  in this stage a
judge  looks  at  all  relevant  rules  and  standards  depending  upon  the
available materials.  (ii) Interpretive Stage – in which a judge settles on
some general justification of the main elements of the practice identified
in the pre-interpretive stage and the third stage is post- interpretive – in
this stage a judge shall review his decision and ensure that it is in its best
possible form and is coherent  with the principles of rules  of the legal
structure. Constructive interpretation consist of integrity, discretion and
precedents with each element playing an important role in making the
judge reached the most desired decision. 

Law  as  integrity  holds  that  when  hard  cases  (looking  no
further then the cases are statutes dealing directly with the matter at hand)
.  When hard cases come infront of a Court, the judge has an obligation to
recognize legal  rights  and duties  on the assumption that  they were all
creative by the community as an institution. Further a concept of law can
only be said to be true if it imbibes the principles of justice, fairness and
procedural  due  process,  a  judge  when  deciding  any  new  cases  shall
enforce  these  as  it  would ensure that  every person has a  fair  and just
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standing in front of the same standard. Dworkin holds that the inclusion
of these principle will result in the finest constructive interpretation of the
communities legal practice.  

The constitutional Court at the time of hearing of hard cases
(looking no further then the cases are statutes dealing directly with
the matter at hand)     invoke the theory of Dworkin where there is a need
to rely on principles  in arriving at  a  conclusion as opposed to  merely
settled/ fixed rules. 

The  Judges  according  to  Dworkin  can  normally  reach
competent answer in hard cases by consulting the legal materials of their
own  jurisdiction  that  fall  into  the  Doctrinal  neighborhood  of  their
immediate problem guided by what he calls the principle of local priority.
I  feel  that  the  following judgments  rendered by the  Hon’ble  Supreme
Court  impliedly  Dworkin  theory  was  invoked  in  the  interest  of
community at a large. They are thus:-
(i) AIR 1980 SC 1632 ( Guideline in ABP matter),
(ii) AIR 2002 SC 1856 ( no time limit can be framed for disposal),
(iii) 1992 (1) SCC 225 (speedy trial),
(iv) (2006) AIR SCW 5233 (Case regarding police reform),
(v) AIR 2014 SC 1400 ( case regarding statement of accused),
(vi) AIR 2011 SC 1290 (case related to Euthanasia),
(vii) AIR 2011 SC 3028 (case related to honour killing),
(viii) AIR  1971  SC 1630  (case  related  to  witness  on  commission  in  

criminal trial).
F I N D I N G

On the basis of above discussions, I am of the view that in
hard cases where the law suits matter can not be measured in money or
even liberty, the doctrine of Dworkin theory can be invoked in rarest of
rare cases. In India the justice delivery system is based on the procedure
which is established by law, therefore the Dworkin theory can be invoked
rarely.  The  Dworkin  theory  can  be  invoked  under  constructing
interpretation to protect the right of citizen/ community at a large by the
Hon’ble Constitutional Courts. 

(Yogeshwar Mani)
Principal District and 

Sessions Judge, Garhwa. 
29.04.2020
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Question  for  the  officers  in  the  rank  of  Principal  District  Judge  (PDJ)

including those working in Family court and Labour Courts.

Q 1: Professor Ronald Dworkin in his books law’s Empire writes : “ Law Suits matter

in  another  way  that  cannot  be  measured  in  money  or  even  liberty.  There  is

inevitably a moral dimension to an action at law, and so a standing risk of a distinct

form of public injustice. A judge must decide not just who shall have what, but who

has  behaved well,  who has  met  the  responsibilities  of  citizenship,  and who by

design or greed or insensitivity has ignored his own responsibilities to others or

exaggerated their’s to him.”

Do you agree with the above proposition? Give your views in the light of different

provisions and case laws in Civil and Criminal matters.

Answer: 

Law derives its dignity from Justice inasmuch as the Law is made to ensure justice.

The theory of law and Justice as propounded by Ronald Dworkin is reflected in our

age old scriptures upon which the Hon’ble Supreme Court has relied in  Ramesh

Yeshwant Prabhoo V  P.K.Kunten AIR 1996 S.C. 1113. Under the circumstances

of the cases the Honbl’e Supreme Court has equated ‘Dharma’ with Justice (Nyaya)

in Ramesh’s Case(Supra) as described in Mahabharata vide Karna Parva -Ch.69

Verse 58 as under :  

                                  /kkj.kkn~ /keZ bR;kgq/kZekZs /kkj;rs iztk%A

;r~ L;kn~ /kkj.kla;qDra l /keZ bfr fu’p;%AA

“Justice sustains the society

 Justice maintains the social order 

Justice ensures well being and 

progress of Humanity

 Justice is surely that which

      fulfills these objectives”



In the aforesaid case the word “ Dharma” is used to mean Justice, that is, what is

right in a given circumstance, moral values of life, pious obligations of individuals in

need of it or to a public cause or natural qualities or characteristics or properties of

living beings and things, duty and law as also constitutional law. The jurisprudence

of Law and Justice as propounded by Ronald Dworkin is to do justice by upholding

moral  dimension  to  an  action  at  law.  For  a  judge it  follows  naturally.  Socrates

envisaged four characteristics belonging to a judge: To hear courteously, to answer

wisely, to consider soberly and to decide impartially. In keeping these four values in

mind,  a  judge’s  perception  and  work  would  reflect  moral  richness  bringing

Dworkin’s principles alive. 

Former  Chief  Justice  P.N.  Bhagwati  of  Indian  Supreme  Court  was  even  more

explicit in S.P. Gupta v Union of India AIR 1982 SC 149 :"Where a legal wrong or

a legal injury is caused to a person or to a determinate class of persons...and such

a person or determinate class of persons is, by reason of poverty, helplessness or

disability or socially or economically disadvantaged position, unable to approach

the  court  for  relief,  any  member  of  the  public  can  maintain  an  application  for

appropriate direction. Thus the doctrine of  locus standi  is relaxed taking into the

consideration the socio-economic conditions of the aggrieved persons. 

 The Quote “Nothing Rankles More In Human Heart Than the Brooding Sense

Of  Injustice”: observed  by  Justice  Brennan  of  the  USA Supreme  court  also

emanates from the theory of Dworkin which is based on responsive justice. The

above observation  of Brennan, J. is applicable across the world and particularly in

the  context  of  India  whose  needs  are  the  greatest  because  of  rampant  social

inequality. It was the realization of great social injustice that led to the insertion of

Article 39-A in our Constitution where Article 14 already embodies the principles of

Equal  Justice”.  It  is  however  the  liberal  interpretation  of  Article  21  in  Maneka

Gandhi  v  Union of  India  AIR 1978 SC 597,  which saw fresh  thinking  on  the

subject  of  legal  aid  by  the  highest  Court  of  the Land.  It  was proclaimed in  no



uncertain  terms  by  Bhagwati,  J.  in  the  landmark  decision  in  Maneka  Gandhi

(Supra), that every procedure would satisfy the call of Article 21. The same has to

be “right, just and fair and not arbitrary, fanciful and oppressive.” Hoskot, AIR 1978

SC 1548 saw for the first time a clarion call in this regard, which was of course in

the wake of Maneka Gandhi. 

The Constitution of India, in its preamble, laid pragmatic panorama of constitutional

philosophy to  usher  in  the egalitarian social  order under the Rule Of  Law. The

State, namely, the Legislature, the Executive and the Judiciary, drawn from the will

of the people has been invested with the power and duty to bring about united and

integrated India through Human rights as instrumentality to achieve the Ethiopian

goal  of  social,  economic and political  justice,  Equality of  opportunity,  status and

dignity to all people. Humane governance of civil society could be the reality only

when  justice  blended  with  morality  in  its  content  is  applied  justly  withing  the

parameter of  law.  Law is  a social  engineering to help the citizens.  Unless they

improve their thinking process, human rights spirit  and human rights culture will

remain  a  pious  platitude.  Distributive  justice  must  be  a  part  of  justice  delivery

system. 

The Supreme Court of India in  A.S Narayana Deekshitulu Case, AIR 1996 SC

1765 considered the significance of the word “Dharma” in the context of regulating

the administration of justice under the law and held that “Dharma” is that which is

indicated  by  the  Vedas  as  conducive  to  the  highest  good,  which  sustains  and

ensures progress and welfare of all in this world and eternal bliss in the other world.

“Dharma” embraces every type of righteous conduct covering every aspect of life

essential  for  the  sustenance and welfare  of  the  individual  and the  society  and

includes those rules which guide and regulate to restrict the rights, liberty, interest

and desires of an individual as regards all matters to the extent necessary in the

interest  of  other  individuals  I.e.  the  society  and  at  the  same  time  making  it

obligatory for the society to safeguard and protect  the individual  in all  respects.



Thus the concept of “Dharma” as set out in our rich old scriptures is commensurate

to the concept of morality blended with law as propounded by Ronal Dworkin.

 

We have crossed twenty years in 21st century. The achievements of man in science

during this century are astounding. The fastest conveyance by road, water and air

and the fastest communication by means of Information Technology. Innumerable

articles  for  luxurious  living  and  securing  physical  enjoyment  and  comfort  are

designed, produced and manufactured. At the same time plenty of sophisticated

arms and ammunition are being manufactured and stored for the protection of the

nation and to destroy the weak nations. Apart from this they are being used by

human beings for terrorist activities, destruction of fellow human beings and several

other organised crimes – national or international causing misery to many including

women, children and other vulnerable groups of the society totally destroying the

moral  and  physical  fabric  of  the  society  across  the  world.  Many  persons  have

become demons in human form. Morality has reached its lowest ebb. 

In the backdrop a number of social evils are dominating this society. These evils are

afflicting humanity like a contagious disease like Covid- 19. Need based civilizations

alone  can  ensure  sparing  use  of  natural  resources  and  minimum  impact  of

environment and ecology, has been replaced by greed based civilization resulting

in unlimited wants and consumerism, without in the least realizing the duty towards

posterity, of leaving the Earth in as safe a condition as we had inherited. Ecologists

have estimated that half the species of flora and fauna which became extinct over

the last two thousand years did so after 1900. It looks as though man thinks the

Earth and everything on it belongs to him, though the truth is, man belongs to the

Earth and, so also the flora and fauna. 

Ostentatious living coupled with throw away attitude I.e using an article for a few

day and throwing it away when a new one becomes available which is causing a

serious drain on natural  resources, has spread even to married life, resulting in



millions of  children being rendered orphan though the parents are living.  In the

absence  of  proper  education  and  upbringing  they  are  becoming  a  menace  to

humanity.  In  this  light  the  concept  of  morality  blended with  law becomes more

relevant when the social evils can not be contained only by making a plethora of

laws without imbibing the moral and ethical values as envisioned by the renowned

American jurist Ronald Dworkin. 

Further, in order to appreciate the statement of Ronald Dworkin, the same may be

further segregated for easy comprehension. 

Ronald  Dworkin  in  his  book  titled  Law's  Empire  (1986,  Belknap Press of

Harvard University Press Cambridge) Chapter One What is Law ? Why it Matters ?

Ronald Dworkin has said that it matters how judges decide cases. It matters most

to people unlucky or  litigious or  wicked or  saintly  enough to find themselves in

court. 

There is inevitably a moral dimension to an action at law, and so a standing

risk of a distinct form of public justice. If a judgment is unfair, then the community

has inflicted a moral injury on one of its members because it has stamped him in

some degree or dimension an outlaw.

Law Suits matter in another way that cannot be measured in

money or even liberty. There is inevitably a moral dimension to

an action at law, and so a standing risk of a distinct form of

public injustice. 

The word ‘Law’ differs from person to person as per meaning and context. Such as-

(1) A citizen may think of ‘law’ as a set of rules which he must obey,

(2) A lawyer who practices ‘law’ may think of law as a vocation,

(3) A legislator may look at ‘law’ as a something created by him,

(4) A judge may think of ‘law’ as a guiding principles to be applied in making

decisions.

The word Law in action has different  meaning as per the context in which it  is

applied. 



The decisions of the Constitutional Courts in India are very important in this regard.

The Supreme Court of India has the power to overrule even the most deliberate

and popular  decisions of  the  Parliament,  if  it  believes  that  it  is  contrary  to  the

Constitution, the supreme law of the land. The  Constitution of India confers the

Apex Court power under Article 141 that the law declared by the Supreme Court

shall be binding on all courts within the territory of India. Article 142 commands that

“The Supreme Court in the exercise of its jurisdiction may pass such decree or

make such order as is necessary for doing complete justice in any cause or

matter pending before it, and any decree so passed or orders so made shall be

enforceable throughout the territory of India...”.The extraordinary powers under the

article was brought about to bridge the gap created by an insufficient law so as to

meet  the ends of  justice,  grant  of  which is met  out  by passing an 'enforceable

decree or order' by the Honorable Supreme Court. Justice Subba Rao in  Golak

Nath v. State of Punjab (MANU/SC/0029/1967) defined the expression 'declared'

as being wider than the words 'found or made'. "To declare is to announce opinion.

Interpretation,  ascertainment  and evolution  are  parts  of  the  process,  while  that

interpreted, ascertained or evolved is declared as law. The law declared by this

Court is the law of the land. To deny this power to this Court on the basis of some

outmoded theory that the Court only finds law but does not make it, is to make

ineffective the powerful instruments of justice placed in the hands of the highest

judiciary of this Country."

The role of the judge is not merely to interpret the law but also to lay new norms of

law and to mould the law to suit  the changing social  and economic scenario to

make the ideals enshrined in the Constitution meaningful and a reality. The society

demands active judicial roles which formerly were considered exceptional but now

a routine.

In 1345, an English lawyer argued to the court, "I think you will do as others have

done in the same case, or else we do not know what the law is. "It is the will of the

Justices," said Judge Hillary. Chief Justice Stonore broke in: "No, law is that which

is right". This controversy between judges is still in existence. 



A judge must decide not just who shall have what, but who has

behaved well, who has met the responsibilities of citizenship,

and who by design or  greed or  insensitivity has ignored his

own responsibilities to others or exaggerated theirs to him.

The application of precedent by judges, whether they are developing the common

law (for e.g. in areas such as negligence or murder), or interpreting statutes, is the

main mechanism whereby judges make law. Occasionally, judges are called upon

to give a ruling or make a decision when faced with a situation for which there

seems to be no precedent or any guiding rule. In these circumstances, judges can

be said to be formulating original precedent. Thus, it is the judge’s role to use his

own  discretion  regarding  when  he  thinks  rules  need  to  be  applied,  changed,

improved, or abolished. The concept of Rule of Law, Doctrine of Basic Structure,

Curative Petition (Rupa Ashok Hurra v. Ashok Hurra, (2002) 4 SCC .388), Judicial

Activism, Public Interest Litigations, etc are some of the domains which are creation

of the Judiciary itself.  

The Supreme Court of India had the opportunity to actually comprehend the idea of

Ronald Dworkin  in  the famous  Subrata Roy Sahara Vs.  Union of  India and

others [Writ Petition (Criminal) No. 57 of 2014] case wherein Justice Jagdish Singh

Khehar  while  deciding  apart  from other  issues  was  called  upon  to  decide  and

declare that the incarceration and the custody of the petitioner (Sahara Housing

Investment  Corporation Limited and its  promoter,  Mr.  Subrata Roy Sahara,)  are

illegal which should be terminated forthwith.

Justice Khehar at paragraph 148 has observed that :

We have no doubt, that the two companies and the present petitioner before this

Court  -  Mr.  Subrata  Roy  Sahara,  are  such  litigants.  They  never  subjected

themselves to the authority and jurisdiction of the SEBI. They have continued

with  the  same mannerism at  all  levels,  right  up to  this  Court.  They  have

always adopted an accusing stance, before all the adjudicatory authorities.

Even against us. Exhaustive details in this behalf have been expressed by us, in

the order dated 31.8.2012. The pleas raised have been found to be patently false,

on the face of the record.



The  Court  at  paragraph  149  has  observed  that  ...It  is  apparent,  that  not  a

hundred, but hundreds of Judge hours, came to be spent in the instant single

Sahara Group litigation, just at the hands of the Supreme Court. This abuse of

the  judicial  process,  needs  to  be  remedied.  We  are,  therefore  of  the

considered  view,  that  the  legislature  needs  to  give  a  thought,  to  a  very

serious  malady,  which  has  made  strong  inroads  into  the  Indian  judicial

system...

The Court in the above mentioned case expressed its anguish in following words

which is being reproduced as-

150. The Indian judicial  system is grossly afflicted, with frivolous litigation. Ways

and means need to be evolved, to deter litigants from their compulsive obsession,

towards senseless and ill-considered claims. One needs to keep in mind, that in the

process  of  litigation,  there  is  an  innocent  sufferer  on  the  other  side,  of  every

irresponsible  and  senseless  claim.  He  suffers  long  drawn  anxious  periods  of

nervousness and restlessness, whilst the litigation is pending, without any fault on

his part. He pays for the litigation, from out of his savings (or out of his borrowings),

worrying that the other side may trick him into defeat, for no fault of his. He spends

invaluable time briefing counsel and preparing them for his claim. Time which he

should have spent at work, or with his family, is lost, for no fault of his. Should a

litigant not be compensated for, what he has lost, for no fault? The suggestion to

the legislature is, that a litigant who has succeeded, must be compensated by the

one,  who  has  lost.  The  suggestion  to  the  legislature  is  to  formulate  a

mechanism, that anyone who initiates and continues a litigation senselessly,

pays for the same. It is suggested that the legislature should consider the

introduction of a "Code of Compulsory Costs".

151. We should not be taken to have suggested, that the cost of litigation should be

enhanced. It is not our suggestion, that Court fee or other litigation related costs,

should be raised. Access to justice and related costs, should be as free and as low,

as possible. What is sought to be redressed is a habituation, to press illegitimate

claims. This practice and pattern is so rampant, that in most cases, disputes which

ought to have been settled in no time at all, before the first Court of incidence, are



prolonged endlessly, for years and years, and from Court to Court, up to the highest

Court.

152.  This  abuse of  the judicial  process is  not  limited to  any particular  class of

litigants. The State and its agencies litigate endlessly up to the highest Court, just

because of the lack of responsibility, to take decisions. So much so, that we have

started to entertain the impression, that all administrative and executive decision

making, are being left to Courts, just for that reason. In private litigation as well, the

concerned litigant would continue to approach the higher Court,  despite the fact

that he had lost in every Court hitherto before. The effort is not to discourage a

litigant, in whose perception, his cause is fair and legitimate. The effort is only to

introduce consequences, if the litigant's perception was incorrect, and if his

cause is found to be, not fair and legitimate, he must pay for the same. In the

present setting of the adjudicatory process, a litigant, no matter how irresponsible

he is,  suffers no consequences. Every litigant,  therefore likes to take a chance,

even when counsel's advice is otherwise.

By the time a Judge is called upon to serve on the Bench of the Supreme Court of

India,  he  understands  his  responsibilities  and  duties  and  also  his  powers  and

authority. A Judge has the solemn duty of deciding conflicting issues between rival

parties. Rival parties inevitably claim diagonally opposite rights. The decision has

however  to  be  rendered  in  favour  of  one  party  (and  against  the  other).  That,

however,  is  not  a  cause  for  much  worry,  because  a  Judge  is  to  decide  every

dispute, in consonance with law. If one is not free to decide in consonance with his

will,  but  must decide in consonance with law, the concept of  a Judge being an

individual possessing power and authority, is but a delusion. The saving grace is,

that  only  a  few  understand  this  reality.  But  what  a  Judge  is  taught  during  his

arduous and onerous journey to the Supreme Court is, that his calling is based on,

the faith and confidence reposed in him to serve his country, its institutions and

citizens. Each one of the above (the country, its institutions and citizens), needs to

be preserved. Each of them grows to prosper, with the others'  support.  Each of

them  has  duties,  obligations  and  responsibilities  and  also  rights,  benefits  and

advantages. Their harmonious glory, emerges from, what is commonly understood



as,  "the Rule of  Law."  The judiciary as an institution,  has extremely sacrosanct

duties,  obligations and responsibilities.  We shall,  in  the succeeding paragraphs,

attempt to express these, in a formal perspective.

The structure of civil and criminal law of Indian Judicial system support views

of  Professor  Ronald.   A  few  ,inter  alia, amongst  them  are  the  principle  of

sentencing;  the provisions U/s 151 CPC; the law of juvenile; provisions u/s 360

Cr.PC;  the  law  of  Probation  of  offenders  Act,  Matrimonial  disputes,  upcoming

jurisprudence of Victimlogy and so on and so forth   are a few examples wherein

the statutes give discretionary power to a judge to decide matter before him within

four corners of law. There should be delicate and complex balance of interests to be

observed by each judge while deciding a case and that adherence to law is itself

one of the major moral and ethical values to be considered without disobedience to

law under the guise of interpreting law or in the name of law.  

I, therefore, conclude my view in consonance and coherence with the view

put forward by Professor Ronald Dworkin. 



(Q.)         Prof. Donald Dworkin in his books Law's Empire writes : “ Law

suits  matter  in  another way that  cannot  be measured in money or  even

liberty. There is inevitably a moral dimension to an action at law and so a

standing risk of a distinct form of public injustice. A judge must decide not

just  who shall  have what,  but  who has behaved well,  who has met  the

responsibilities of citizenship and who by design or greed or insensitivity

has  ignored  his  own  responsibilities  to  others  or  exaggerated  their's  to

him.” 

              Do you agree with the above proposition ? Give your views in the

light of different provisions and case laws in Civil and Criminal matters.  

Ans.)       According to the given proposition, there is a moral dimension to

an action in law and so a standing risk of a distinct form of public injustice.

     In the early stages of the society, there was no distinction between laws

and  morals.  But  gradually,  many  factors  poured  in  for  the  purpose  of

legislation.  There  are  two  diametrcally  opposite  views.  According  to

Austin,  for  the  purpose  of  the  Jurist,  law  is  absolutely  independent  of

morality, whereas, the other view says that, morality and law are one. 

      There can be three situations. Firstly, Rules which are immoral, but

legal,  for  eg.   legalizing  abortion  and  homosexuality.  Secondly,  Moral

values,  but  not  legally  enforceable,  eg.  helping  the  poor.  Thirdly,  both

immoral and illegal, for eg. Murder and theft.

        The question arises, should we legalize morality. The answer, in my

view, would be : NO, not always, as the values cannot be same at all places



and  religions  and  the  values  changes  with  time.  Hon'ble  Mr.  Justice

Krishna Iyer has observed in his book, Perspectives in Criminology, Law

and  Social  Change, that,  “  What  is a  sex  crime  in  India,  may  be

sweetheart virue in Scandinavia. What is an offence against property in a

Capitalist society, may be a lawful way of life in a Socialist Society. What

is  permissible  in  an  affluent  economy  may  be  a  pernicious  vice  in  an

indigent community. Thus, criminologist must have their feet all the time on

terra firma.”

             The Hon'ble Supreme Court has observed in the judgment reported

in (1994) 3 SCC 394 : P. Rathinam Vs UOI that, “Law and morals often

intersect and there can be no doubt that historically at least, law morals

were closely related and that, in many areas the law continues to look upon

its  function  as  the  enforcement  of  morals,  the  reinforcement  of  moral

standards in society and the punishment of moral depravity”.

              In the judgement reported in (2018) 5 SCC 1 : Common Cause

(A Regd. Society) Vs. UOI and Anr, the Constitution Bench of the Hon'ble

Apex Court has held that, “Normally, moral basis of law is not required to

be examined by court in its interpretative process – but moral aspect gains

significance when some legal norms are jurisprudentially  expounded by

courts or developed as common law principles”. 

         It is pertinent to mention here that, crimes can also be created or

abolished with the passage of time. The Constitution Bench of the Hon'ble

Supreme Court  in  the judgment  reported in (2018) 10 SCC 1 :  Navtej



Singh Johar Vs.  UOI,  has  declared  s.  377 of  the IPC with respect  to

consensual sexual acts of the adults in private, violative of Articles 14, 15,

19 and 21 of the Constitution of India. There is no gainsaying the fact that,

this act was categorized as a Crime due to the prevailing attaching morality

of the time and it is also pertinent to mention here that, the society still has

diverse and diametrically opposite views regarding the morality of the said

conduct.  In  this  case,  the  Hon'ble  Apex  Court  has  dealt  at  lenght  the

concept of Constitutional Morality. 

       I further find that,  Sentencing also takes into consideration certain

aspect of morality.  

     It is further pertinent to mention that, in  Family Court matters, the

proposition given here is widely followed.  

      In my view, the ADRs also take into consideration the moral aspect of

settlement of dispute.

        To sum up, in my view, law cannot be opposed to morals and at times,

as  discussed  above,  a  decision  by  a  Court  of  law  has  to  take  into

consideration moral values. The Legislature also takes into consideration

moral values, while legislating, though, not all morals are enforceable by

law and morals change with time and place. 

     (Satya Prakash Sinha)

         Principal District & Sessions Judge,

                                                                                       Godda.
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 Deepak Nath Tiwari                                                                                                           

Principal District Judge Giridih 

Man is not made for law, but the law is for man. It is a regulator of human conduct and No law 

works smoothly unless the interaction between the two is voluntary. An act is justified by law, 

only if it is warranted, validated and made blameless by law.  

I agree with the proposition, “Law Suits matter in another way that cannot be measured in money 

or even liberty. There is inevitably a moral dimension to an action at law, and so a standing risk 

of a distinct form of public injustice. A judge must decide not just who shall have what, but who 

has behaved well, who has met the responsibilities of citizenship, and who by design or greed or 

insensitivity has ignored his own responsibilities to others or exaggerated their’s to him.” written 

in the book Law’s Empire by Professor Ronald Dworkin, which speaks about a wide norm of the 

doing justice in volumes. 

 According to Professor Ronald Dworkin there can not be any general theory of the existence and 

content of law.  Professor Dworkin denies that local theories of particular legal systems can 

identify law without recourse to its moral merits, and he rejects the whole institutional focus of 

positivism. 

Dworkin argues that moral principles that people hold dear are often wrong, even to the extent 

that certain crimes are acceptable if one's principles are skewed enough. To discover and apply 

these principles, courts interpret the legal data (legislation, cases etc.) with a view to 

articulating an interpretation that best explains and justifies past legal practice. All 

interpretation must follow, Dworkin argues, from the notion of "law as integrity" to make sense. 
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In the case of M. Nagaraj v. Union of India, Hon’ble Justice Kapadia’s description of the 

different approaches to constitutional adjudication is fully endorsed by Dworkin. Dworkin 

recognizes that there are those who believe that the Constitution is incomplete or open-ended, so 

that judges have no choice but to expand its provisions to meet new cases. 

Thus, Dworkin says, the different approaches to adjudication all contemplate judges exercising 

‘a more judgmental and less mechanical role in interpreting the Constitution’ One such 

‘judgmental’ approach to constitutional adjudication is legal pragmatism, an approach that has 

been endorsed in some landmark decisions of the Court. 

Dworkin characterizes ‘legal pragmatism’ as advocating careful judicial decisions which try to 

discover what really works in practice rather than attempt to deduce concrete decisions from 

large, broad, abstract statements of principle. 

In  the ‘basic structure’ doctrine was formulated. In Kesavananda Bharati’s case, the scope of the 

amending power was to be determined by adjudicating on the validity of the relevant part of 

Article 368 of the Constitution, as amended by the Twenty-Fourth Amendment, which read as 

follows: “Notwithstanding anything in this Constitution, Parliament may in exercise of its 

constituent power amend by way of addition, variation or repeal any provision of this 

Constitution in accordance with the procedure laid down in this article”. This amendment was 

passed in order to give Parliament the power to amend any part of the Constitution, including 

fundamental rights,. By a slim majority, the Court held that specific features of the Constitution, 

deemed fundamental to the integrity of the constitutional project, were immune from drastic 

alteration by Parliament exercising its amending power.                       .                                                                                                     

Dworkin casts the ‘moral reading’ as entailing a particular way of reading, interpreting and 
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enforcing a political constitution:“Most contemporary constitutions declare individual rights 

against the government in very broad and abstract language. The moral reading proposes that we 

all – judges, lawyers, citizens – interpret and apply these abstract clauses on the understanding 

that they invoke moral principles about political decency and justice” This view was echoed by  

former Hon’ble Chief Justice Beg for whom the basic structure doctrine was nothing more than a 

set of obvious inferences “arrived at by applying the established canons of construction rather 

broadly, as they should be so far as an organic constitutional document, meant to govern the fate 

of a nation, is concerned.” 

Here it is to be underlined the contribution of the man of stature Hon’ble Justice H.R.Khanna, 

whose dissent view in ADM Jabalpur case costed him the chief justiceship but his view was 

appreciated by a Hon’ble Judge on the bench regretting his decision in ADM Jabalpur remarked 

that the Emergency  was a fearful time and everybody was scared. The only judge, who did not 

let fear or favour act as roadblock to his constitutional oath, was the great justice H.R.Khanna. 

Dworkin has cautioned, political morality is inherently uncertain and controversial, so any 

system of government that makes such principles part of its law must decide whose interpretation 

and understanding will be authoritative. Hon’ble Chief Justice Kapadia has relied on Article 141 

of the Constitution to emphatically declare that the Supreme Court’s ‘moral reading’ would be 

authoritative: 

In a case Sahara India Real Estate Corp. v. Securities Exchange Board of India, (2012) 10 

SCC 60, it has been observed,  “It is well settled that precedents of this Court under Article 141 

and the Comparative Constitutional Law help courts not only to understand the provisions of the 
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Indian Constitution, it also helps the constitutional courts to evolve principles which as stated by 

Ronald Dworkin are propositions describing rights. 

In a case Santosh Kumar Satishbhushan Bariyar v. State of Maharashtra, (2009) 6 SCC 498 

concerning the death penalty, the Supreme Court of India described itself as no longer being an 

‘essentially practical’ forum that performed only those functions “directly related to the needs of 

society. Relying on an article written by Dworkin, the Court described itself as a ‘forum of 

principle’ and asserted that such a description was consistent with the constitutional mandate of 

due process and equal protection. Consequently, the Court has acknowledged that Dworkin’s 

jurisprudence, central to which is his distinct conception of the ‘right to equality’, has played a 

significant role in shaping the nature of its rights-based jurisprudence. ‘Our intuitions about 

justice’, writes Dworkin, “presuppose not only that people have rights but that one right among 

these is fundamental and even axiomatic”. This supreme right, according to Dworkin, is ‘the 

right to equal concern and respect’. This interpretation by Dworkin, referred to as a ‘socio-

jural defense of preferences’ by Justice Krishna Iyer, was utilised in Akhil Bharatiya Soshit 

Karamchari Sangh (Railway) v. Union of India where the Court was concerned with fundamental 

rights contained in Articles 14 and 16(1), the former guaranteeing the right to equality before the 

law and the latter guaranteeing equality of opportunity in the matter of public employment. 

Special attention in the case was paid to Article 16(4), an enabling provision which allows the 

State to make provisions for the reservation of appointments or posts in favour of any backward 

class which, in the opinion of the State, is not adequately represented in the services under the 

State. Justice Iyer, relying on the Dworkinian virtue of ‘right to treatment as an equal’, 

concluded that when the State intends to make reservation of appointments or posts under Article 

16(4) nothing in Article 16(1) prevents it from doing so. 
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For Dworkin it is the right to treatment as an equal that is fundamental, whilst the right to equal 

treatment is only derivable, and it is the former that, as a general matter, is given ‘constitutional 

standing’ by the Equal Protection Clause. 

This distinction between the right to equal treatment and the right to treatment as an equal was 

brought out by former Chief Justice Ray in State of Kerala v. N.M. Thomas. “There is no denial 

of equality of opportunity unless the person who complains of discrimination is equally situated 

with the person or persons who are alleged to have been favoured... This equality of opportunity 

need not be confused with absolute equality... Under Article 16(1) equality of opportunity of 

employment means equality as between members of the same class of employees and not 

equality between members of separate, independent class.  

Thus, as Justice Sahai put it in the Indra Sawhney case: 

“Articles 16(1) and (4) operate in the same field. Both are directed towards achieving equality of 

opportunity in services under the State. One is broader in sweep and expansive in reach. Other is 

limited in approach and narrow in applicability. Former applies to ‘all’ citizens whereas latter is 

available to ‘any’ class of backward citizens…The one is substantive equality and other is 

protective equality. Article 16(1) is a fundamental right of a citizen whereas 16(4) is an 

obligation of the State. The former is enforceable in a court of law, whereas the latter is ‘not 

constitutional compulsion’ but an enabling provision. 

Justice Sahai goes on to state that the idea of ‘reverse discrimination’ represents one sided 

thinking without a grasp of the constitutional goal set out by the framers of the Constitution; 

namely, that the “equality of opportunity must be transformed into equality of results.” Thus, 

Article 46 enjoins upon the State to treat with special care the educational and economic interests 
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of the weaker sections of Indian society, and in particular the Scheduled Castes and Scheduled 

Tribes. Justice Sahai also claims that Article 39, which lays down certain principles of social 

policy to be followed by the State, is an extension of Dworkinian thought: 

“Article 16…reflects modern and progressive thinking on equality. According to Ronald 

Dworkin, “All human beings have a natural right to an equality of concern and respect, a right 

they possess not by virtue of birth, but simply as human beings with the capacity to make plans 

and give justice.” 

Dworkin would undoubtedly approve of such reservation for scheduled castes, scheduled tribes 

and other backward classes as “no one in our society should suffer because he is a member of a 

group thought less worthy of respect, as a group, than other groups.” Thus, on the basis of the 

Dworkinian virtue of “equal concern and respect”, it is now well settled by the Court that any 

legislative or executive measure guaranteeing quotas in public employment for the backward and 

weaker sections of society cannot be assailed as being beyond constitutional sanction. In the 

Elections caseJustice Chandrachud went further, holding that ‘equality of status and 

opportunity’ of an individual was a part of the basic structure. Thus, any attempt by a future 

government to repeal Article 16(4), thereby denying equality of opportunity in public 

employment, could be struck down by the Court, if Justice Chandrachud’s interpretation is 

followed, as violating the basic structure of the Constitution.  

Critics of the ‘basic structure’ doctrine argue that it is undemocratic in nature as the Court has 

arrogated vast political power not given to it by the Constitution, thereby subverting amendments 

that a supermajority of the people’s representatives support.  A fundamental question needs to be 
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answered before addressing any such criticisms; democracy means rule by majority but does it 

mean rule of the majority?  

Dworkin opines that beneath this familiar question lies a profound philosophical dispute about 

democracy’s fundamental value or point, and one abstract conundrum is crucial to that dispute. 

The Hon’ble  Supreme Court of India is the custodian and guarantor of the rights of the citizens, and 

is vested with plenary jurisdiction as enshrined in Ar. 142 (1) of the Constitution of India to do 

complete justice.  

The apex court in Ashok Kumar Gupta v. State of U.P. has defined the phrase “complete justice” 

in the following manner: “The phrase “complete justice” engrafted in Ar. 142 (1) is the word of 

width couched with elasticity to meet myriad situations created by human ingenuity or cause or 

result of operation of statute law or law declared under Ar. 32, 136 and 141 of the Constitution.” 

Thus the above proposition is fully applicable in terms of Article 142 of the Indian Constitution. 

It is true that Indian Judicial system is governed by either codified law, personal law or 

customary law and the law suits are decided as per codified law and customary law. All men are 

equal before law, have equal rights.  

So for the role of the judicial officers of subordinate judiciary is concerned in the light of the said 

proposition is concerned, the area of sentencing is prominent.  The Indian Penal Code prescribes 

offences and punishments for the same. For   many   offences   only   the   maximum   

punishment  is prescribed and for some offences the minimum is prescribed.  The Judge has wide 

discretion in awarding the sentence within the statutory limits.  There is now no guidance to the 

Judge in regard to selecting the most appropriate sentence given the circumstances of the case.  

Therefore each Judge exercises discretion accordingly to his own judgment. 



 

Pa
ge

8 

.   

Recently during corona pandemic, a minor boy Narendra Rao belonged to Nalanda in Bihar, who 

turned into a thief in order to arrange food and medicine for his mother, was given ration, cloth 

and other essentials by a local court on 19-04-2020 and allowed him to walk free, when 

confessed to his crime before the court and said that he decided to steal things as his mother was 

sick and they had no food. He also told that Police caught him as he was running from the crime 

spot after stealing and then the police took him to jail. The people appreciated the justice done by 

the Magistrate by heart in this case and treated it as unique approach of the Magistrate. 

Considering the behavior of Narendra Rao in compelling circumstances by the Magistrate to 

allow Narendra Rao to walk free is also covered by the legal strength of Section 3 of the 

probation of offender’s act.  

Every case has to be decided on its own merits. The judicial pronouncements can only state the 

percepts that may govern the exercise of judicial discretion to a limited extent Therefore  

sentencing against 31 individuals allegedly accused of fraud and economic offences is 

concerned, who, collectively owe Rs 40,000 crore to banks and public institutions in India, the  

design or greed or insensitivity of these 31 persons who have ignored their own 

responsibilities to others shall be certainly considered in 15 cases initiated against them by 

CBI.Among the prominent names are Vijay Mallya, who owes Rs 9,000 crore to a group of 

banks; Nirav Modi, his wife Ami Modi, brother Neeshal Modi and uncle Mehul Choksi, named 

in the Rs12,636 crore fraud at Punjab National Bank; Jatin Mehta of Winsome Diamonds, who 

owes Rs7,000 crore; former Indian Premier League chief Lalit Modi, accused of siphoning off 

Rs125 crore from the country’s cricket board; and Sterling Biotech Ltd directors Chetan 
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Jayantilal Sandesara and Nitin Jayantilal Sandesara for alleged bank fraud of Rs5,000 crore, shall 

be certainly stringent . 

In a well-researched book, Discretion, Discrimination and the Rule of Law written by Mrinal Satish, 

who is  an associate professor at the National Law University, Delhi, assisted the Justice J.S. Verma 

Committee has described about the consideration of mitigating factors by courts while sentencing the 

offenders. An instance of a case has been quoted that a six-year-old-girl was raped by a man, the 

Hon’ble  judge of the Apex court let the convict free considering that he was suffering from 

tuberculosis and was 65 per cent paralysed in his left limbs. The  Hon’ble judge said since "nature has 

punished him enough" and opined that, a custodial sentence of 23 days (which he had already spent 

during pre-trial detention) would be sufficient. 

To conclude, I want to state that in this Covid -19 time, the government started quarantining the 

people, who are potential spreader of corona virus. The government has also started sticking 

poster at the home to show about the potential risk. These issues have raised several issues; 

(1) Right to privacy Vs Right to life (due to sticking of posters at home to alert about corona 

risk  ) 

(2) Right to liberty Vs Right to life (due to quarantining the people, who are potential 

spreader of corona virus  ) 

(3) Rights Vs Duties 

and to give verdict on these issues the proposition of Professor Ronald Dworkin is more 

valuable. 

 

*******************************Thanks******************************** 
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Question :- Professor  Ronald  Dworkin  in  his  book  'Law's

Empire' writes. 

 “Lawsuits  matter  in  another  way  that  cannot  be
measured  in  money  or  even  liberty.  There  is  inevitably  a
moral dimension to an action at law, and so a standing risk of
a distinct form of public injustice. A judge must decide not
just who shall have what, but who has behaved well, who has
met the responsibilities of citizenship, and who by design or
greed or insensitivity has ignored his own responsibilities to
others or exaggerated their's to him.”

 Do you agree with the above proposition ? Give your

views in the light of different provisions and case laws in civil

and criminal matters ?

Answer :- In Law's Empire, Ronald Dworkin presents his

fullest exposition of legal theory. According to him all judicial

deliberation and not simply hard cases are inevitably bound

to moral and political presuppositions. He has represented his

judicial adjudication as a theory of interpretation functioning

within legal system. Law and morality are intimately related

to  each  other.  Law  are  generally  based  on  the  moral

principles  of  society.  Both  regulate  the  conduct  of  the

individual  in  society.  They influence  each  other  to  a  great

extent. Laws to be effective must represent the moral ideas

of the people. But good laws sometimes serve to rouse the

moral conscience of the people and create and maintain such

conditions as many encourage the growth of morality. 

 Law is  related to morality  by the moral  obligation

imposed  i.e.  by  the  necessity  of  an  act  in  relation  to  a

necessary end since law as the command of practical reason

necessarily implies an obligation. Thus obligation flows from
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the essential notion of law as an effective dictate of practical

reason i.e. a connection of some necessity between the act

commanded and the end for which that act commanded. 

Dworkin rejected Hart's  view of  law as a union of

primary and secondary rules and exclusion of morality from

law. He drew a distinction between 'rules and principles' and

pointed out that a legal system cannot be conceived merely

as an aggregate of rules but it  has to be based on certain

solid  principles  and  policies.  These  principles  are  brought

formulations  of  generalizations  where as rules  are detailed

percepts having a distinct and definite effect, they are more

specific than principles. Dworkin further observed ' a principle

is standard i.e. to be observed because it is a requirement of

justice or fairness or some other dimension of morality'. For

example no one can take advantage of his own wrong is well

established principle  of  law.  Rules,  on  the  other  hand,  are

applicable  in  an  'all  –  or  –  nothing  fashion'  and  their

distinguishing  feature  is  reason.  Dworkin  points  out  that

judges have the discretion of creating new legal rules when

the existing law is  silent  on a particular  point  or  does not

provide necessary guidance on a particular case situation. 

 The  Hon'ble  Supreme  Court  of  India  while

interpreting the Article 14 and 21 of the Constitution of India

has  extended  the  scope  of  Right  to  Equality  and  Right  to

Personal Liberty such as the Right to Poverty, Speedy Trial,

Prohibition  of  Solitary  Confinement,  Dignity  in  Prisons  and

other  Custodial  Institutions,  Protection  and  Punishment  for

work place related sexual harassments etc.  The important

cases on this point are Badhua Mukti Morcha Versus Union of
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India, Chameli Singh Versus State of U.P AIR 1996 SC 1051,

CERC Versus Union of India AIR 1995 SC 922, PUCL Versus

Union of India AIR 1996 SC 568, Parmanand Katara Versus

Union of India AIR 1989 SC 2039, Oleka Telis Versus Bombay

Municipal  Corporation AIR 1986 SC 180, Bikram Deo Singh

Versus  State  of  Bihar  AIR  1988 SC 1772,  Vishakha Versus

State of Rajasthan AIR 1997 SC 3011  etc.

Ronald Dworkin has stated “ …. a judge must decide

not just who shall have what, but who has behaved well, who

has met the responsibilities of citizenship, and who by design

or greed or insensitivity has ignored his own responsibilities

to others or exaggerated their's to him ...” I agree with this

proposition  because  judge  not  only  ascertains  the  facts,

identify the relevant rules and principles of law and apply the

law to the facts, but also exercises its judicial discretion on

the basis of settled principles of law.  Sometimes there is no

dispute about the facts and the only argument is about the

law, and sometimes there is little or no argument about the

law and the real argument between the parties is about the

facts  and  sometimes  after  the  judge  has  decided  what

happened  and  what  the  applicable  law  provides,  the  real

problem is what order the judge should make, how he should

exercise his  discretion.  This  discretion  is  a vital  factor  and

may show the final determination of the case. 

 The exercise of judicial discretion may substantially

vary  with  the  peculiar  circumstances  of  each  case.  The

discretion has to be exercised in accordance with certain well

established principles.  Though a number of  directives have

been issued by the High Courts and the Supreme Court in the



4

nature  of  authoritative  pronouncements,  the  extent  of

discretion has remained wide, though not totally unregulated

and unfettered. 

 It has been observed by the jurists that there can be

no straitjacket formula provided by the legislature for exercise

of  discretion  as  every  possible  situation  cannot  be

anticipated.

 The discretion  exercised by  the courts  or  in  other

words, judicial discretion, is thus defined as “ the power the

law gives  the judge to choose among several  alternatives,

each of them being lawful”. This includes judicial discretion in

making  (i)  findings  of  fact  or  (ii)  ruling  on  law,  which  is

restricted to (iii) After the findings of facts and rulings on law

are made, “ the individual judge's assessment of what it is

fair and just to do in the particular case.  

 Several  principles  of  good  conscience  and  equity

have  been  incorporated  in  different  provisions  of  law

according to  which  judge has  to  judge the  conduct  of  the

parties at suit i.e. whether plaintiff has come to the court with

clean hands ? Whether he has performed his part of duty and

responsibility or not ? Most of the equitable principles of rules

have, in India, been embodied in the statute law and have

been  made  applicable  to  the  extent  of  provision  made

therein. The statutory recognitions of the principles of equity

are found in Indian Contract Act, 1872, the Specific Relief Act,

1963, The Transfer of Property Act, 1882 and Indian Trust Act,

1882.  Some  of  the  principles  of  equity  have  been

incorporated in the Specific Relief Act, 1963 which empower

the judge to consider the conduct of the parties whether they
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have approached the court with clean hands ? or they have

performed their part of contract or not ? For example Section

16(c) of the Specific Relief Act mandates that plaintiff should

plead and prove his readiness and willingness as a condition

precedent  for  obtaining  relief  of  grant  of  specific

performance. In  Vijay Kumar vs Om Prakash [2018 SCC

ONLINE SC 1913] the Hon'ble Supreme Court hold that in

order to obtain a decree for specific performance, the plaintiff

has to perform his part of the contract and the readiness and

willingness  has  to  be  shown  though  out  and  has  to  be

established  by  the  plaintiff.  In  P.  Prabhakaran  Rao  &

Another vs. Y. Venkata Mohan Rao [2006(6) ALT 266]

relying on the decision of the Apex Court reported in AIR 1996

SC 2814 has held that the party seeking to avail equitable

relief  of  specific performance must come to the court  with

clean hands. Party making false allegations cannot be said to

have come to the court with clean hands and therefore, not

entitled to the relief  which lies within the discretion of  the

court. 

 Section 41 of the Specific Relief Act ,1963 provides

the statutorily recognized grounds on which injunction can be

refused. It provides that an injunction cannot be granted in

the cases falling under clauses (a) to (j). According to Section

41(i) of the Act injunction can be refused when the conduct of

the plaintiff or his agent has been such as to disentitle him to

the assistance of the court. Section 41(i) of the Specific Relief

Act 1963 rests on the maxim “He who seeks equity, must  do

equity”. The grant of equitable relief is discretionary and the

court might very well refuse it, if a party has by its conduct
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forfeited its claim to it  or there exists circumstances which

make it inequitable to grant it.  Being an equitable remedy,

injunction cannot be granted to a plaintiff who has not “come

with clean hands” and is guilty of some unfair or improper

conduct  which  is  discountenanced  in  equity.  Hence,  even

though  a  plaintiff  may  otherwise  established  a  case  for

injunction, it will be refused where the plaintiff or his agent is

guilty of fraud, malpractices, dishonesty or his conduct is not

fair or honest. In addition to these provisions of law, there are

several other laws under which a judge while exercising its

discretion  on  the  basis  of  established  principles  of  justice,

good conscience and equity also considers the conduct of the

parties while granting discretionary relief(s). 

On  the  basis  of  aforementioned  materials  and

reasons, I fully agree with the given proposition of Professor

Ronald Dworkin.

 (Mohammad Shakir)
          Principal District Judge,
 Bokaro
        29.04.20



Q. Professor Ronald Dworkin in his book Law's Empire writes:  “ Law suits  matter in
another way that cannot be measured in money or even liberty. There is inevitably a moral
dimension to an action at law, and so a standing risk of a distinct form of public justice. A
judge must decide not just who shall have what, but who has behaved well, who has met
the responsibilities of citizenship, and who by design or greed or insensitivity has ignored
his own responsibilities to others or exaggerated their's to him.”

Do you agree with the above proposition? Give your views in the
light of different provisions and the case laws in civil and criminal matters.

Ans.
In  his  three  books,  'Is  Democracy  Possible  Here',  'Justice  for  Hedgehogs'  and  'Law's
Empire',  authored  by  Professor  Ronald  Dworkin,  there  runs  a  streaming  current  of
principle  of  self-respect  and  authencity.  The  quote  in  the  question  also  indicates  the
application of  principles of law and morality, which has been applied by the Hon'ble Apex
court in a number of cases, but it has also to be seen in the background of principle of self-
respect  and  authencity.  Therefore,  I  agree  with  the  quoted  proposition  and  same  can
elucidiated by analysing the following provisions of law and the case laws.

If we examine the principles of self-respect and authencity in respect of Constitution of
India, the protection of victims of violation of human rights can be culled from Article 14
and Article 21 of Fundamental Rights alongwith Article 39-A, 41,  46,  51 of Directive
Principles. Under the aforesaid provisions, it is constutionally obligatory for the State to
prosecute offenders for violation of human rights committed by him, but equally important
is  to help and support the victims of the crime.  By liberally interpreting Article  21 of
Constitution of India, Hon'ble Supreme Court by and by has enlarged the contour of Article
21 of Constitution. The State is legally bound to help the citizens of India to maintain and
safeguard their life with human dignity, their right to health, food, shelter, legal aid, fair
trial and clean environment.

All victims have a right to seek help and protection from State as their fundamental right
because Article 21 of Indian Constitution guarantees to every person (not only citizens of
India), protection of his 'life and personal liberty', Article 39 (A) 'free  legal aid for seeking
justice', Article 41 'seeking assistance from State for work, education, public assistance in
case of unemployment, old age, sickness, disablement, Art 46 Protection of educational
and economic interests of SC/ST, weaker sections are relevant.

In the case of  Nilabati Behera vs State of Orissa (1993) 2 SCC 746,  Hon'ble Supreme
Court pressed into service Article 9(5) of 'International Covenant on Civil and Political
Rights'  which elucidiates and effectuates  the constitutional  fundamental  rights.  Hon'ble
Supreme Court has reiterated this in the case of  Vishaka vs State of Rajasthan, (1997) 6
SCC 241.

For attainment of laudatory principle of rule of law, doctrine of proportionality plays a vital
role. Howsoever high you may be, the law is above you. Dicey, who propounded the rule
of law explained that it is based on three hindered features, namely, (i) Absence of arbitrary
powers on the part of authorities; (ii) Equality before law and (iii) Constitution as a part of
primary law of the country. The rule of law is social justice based on public order. Rule of
law, is the rule of proper law, which balances the need of society and the individual.

The primary function of judge in a democracy are (i) to uphold the constitution and the rule



of  law;  (ii)  to  bridge  the  gap  between  the  law  and  the  society  (iii)  the  principle  of
proportionality  helps  in  achieving  the  rule  of  law.  Doctrine  of  proportionality  can  be
noticed  in  the  penal  provisions  where  the  upper  limit  of  sentence  is  provided.
[(2019)7SCC1].

The true mission of human rights is to give voice to human suffering, to make it visible and
to ameliorate it, the right to live with human dignity enshrined in Article 21 derives it's life
and breath from directive principles, namely, Article 39, 41 and 43. 

There  are  three  models  of  doctrine  of  human  dignity,  (i)  Theological  model  (ii)
Philosophical  model  and (iii)  Constitutional  model.  Theological  model  says  that  every
individual  soul  is  potentially  devine.  Philosophical  model   speaks  of  respect  which  a
person needs to accord to others. Constitutional value -Article 3 of the Geneva Convention
explicitly  prohibits  outrage upon personal  dignity.  All  human beings  are  born free and
equal in dignity. The 'Bill of Rights' has been incorporated titled, 'fundamental Rights' in
Part III of our constitution. Hon'ble Supreme Court has given certain rights to prisoners
with the assertion that they are to be treated with human dignity. D.K.Basu vs State of West
Bengal, (1992) SCC 416 and Sunil Batra vs Delhi Administration (1980)3 SCC 448.

In  his  book  'Is  Democracy  Possible  Here',  Ronal  Dworkin  develops  two  posssible
principles about the concept of human dignity. First principle regards the intrinsic value of
every person viz.  every  person has  a  special  objective value,  which value  is  not  only
important  to  that  person  alone,  but  success  or  failure  of  the  lives  of  every  person  is
important to all of us. The second principle is that of personal responsibility. According to
this principle every person has the responsibility for success to his own life and therefore,
he must use his discretion regarding the way of life that will be successful from his point of
view. Ronald Dworkin in his book, 'Justice for Hedgehogs', says that respect for human
dignity entails two requirements, (i) Self respect, implying the equal objective importance
of  everyone's  life  and  (ii)  Authencity,  or  each  person  taking  individual  ethical
responsibility for his/her own life. 

Ronald Dworkin  in his book 'Life's Domanion' has observed that 'the notice of rights to
dignity” has been used in many senses by moral and political philosophers. 

Now, coming to the principles of Law and morality, both of these overlap each other and
sometimes, both cannot be exclusive, but sometimes something can be against law, but
according to morality or something against morals can be according to law. For example, if
a hungry needy person stole a piece of bread, if we see it according to law then stealing
something is against the law, but if we see it according to morals then, it is right because
the person was trying to fulfil his fundamental need to keep his soul and body together.

In recent years, Hon'ble Supreme court has applied the above principles in some of the
following cases :

• Section 377 IPC criminalises all sexual acts which are not according to nature as
punishable offence and prescribes punishment for the same. This section creates
social discrimination to members of LGBT (Lesbian, gay, bisexual, transgender). If
wee see this law from moral perspective every human being should be given equal
rights  to  choose  the  way  they  want  to  fulfil  their  needs.  But  the  law  talks
differently, here law prevails the concept of moral principle and for this reason,
Hon'ble Supreme Court in the case of  Navtej Singh Johar (2018) SCC 791 has
declared section 377 IPC as ultra-vires.



• Section 309 IPC was declared ultra-vires and violative of Article 14 and 21 of the
constitution  by  the  Hon'ble  Apex  Court  and  it  was  held  that  patients  who  are
terminally ill or in permanent vegetative state or brain dead state without any hope
of  revival  then  smoothening  natural  process  of  dying  of  such  patients  by
withdrawing life supporrt  system in accordance with express or implied will  of
patients, ie. voluntary or non-voluntary passive euthanasia was held permissible.
Common Cause (A reggistered society) vs Union of India & Another, (2018) 5 SCC
1.

• Section 497 IPC entails adultery as crime, but same has been held to be violative of
Arts.  14,  15(1)  and  21  of  the  Constitution,  being  maifestly  arbitrary,  gender
discriminatory,  encroachmment  into  women's  identity,  dignity,  liberty,  privacy,
sexual autonomy and freeddom to make independent choice in matters of sexuality.
Josheph Shine vs Union of India, (2019) 3 SCC 39.

• In the case of  State of  Maharastra vs Indian Hotel  & Restaurants Association,
(2013) 8 SCC 519,  Hon'ble Supreme Court has held that reasonable restrictions
may be imposed on bar dancing, but without completely prohibiting or stopping it.

• In the case of  Mausami Moitra Ganguli  vs Jayant Ganguli,  (2008) 7 SCC 673,
Honble Apex Court was confronted with the custody conflict of a ten year old child
and  the  Hon'ble  Court  did  not  consider  section  6  of  Hindu  Minority  and
Guardianship Act after detailing the factors which were indicative of the position
that the the welfare of the child lies with continuing the custody with the father and
the court dismissed the mother's appeal.

To conclude with a quote, which is relevant in this context :

Your kindness may be treated as your weakness. “Still be kind”.
Your  help  to  others  may  go  unheeded  and  unnoticed.  “Still  be
helpful”.
if  you  are  honest  and  frank,  people  may  cheat  you.  “Still  be
honest”,
because it is between “You and God”
It was never between “You and them.”

Subitted by:                                                                                                            Dated
NIKESH KUMAR SINHA                                                          The 27th Day of April 2020
PRINCIPAL JUDGE
FAMILY COURT
DEOGHAR.
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Submitted by:- 
Rakesh Kumar Singh, 

Principal Judge, Family Court, 
Godda, Jharkhand. 

 
I agree with the proposition of Professor Ronald Dworkin's Proposition in his book 
Law's Empire which is reflected in the defination of Equity and the two maxims of 
Equity; 
“He who seeks equity must do equity” 
and “ He who comes into equity must come with clean hand.” 
When law becomes fixed, legal fictions liberalise it, when legal fictions also become 
outdated, equity softens the rigour of law, till finally a point is reached when expansion 
of equity ceases. 
Equity is no part of the law but a moral virtue, which qualifies, moderates and reforms 
the ri8gour, hardness and edge of the law, and is a universal truth ; it does also assist the 
law where it is defective and weak in the constitution and defends the law from crafty 
evasions, delusions and new subtleties, invented and contrived to evade and delude the 
common law. 
Aristotle also indicates about the moral dimension as equity which saves from the risk of 
happening of Public injustice in course of enforcement of absolute law in his defination 
of equity. 
“The equitable is just and better than one kind of justice- not better than absolute 
Justice, but better than the error that arises from the absoluteness of the statement;.... it 
is correction of legal Justice.” 
Equity thus represents the conscience of law, and a moral correction of law in order to 
accord natural justice. 
Second part of the proposition is based on the maxims “He who seeks equity must do 
equity” and he who comes into equity must come with clean hands” 
The 1st maxim means to obtain an equitable relief the plaintiff must himself be prepared 
to do equity” that is a plaintiff must recognize and submit to the right of his adversary, 
because you must do unto your neighbour what you wish him to do unto you; There 
must be reciprocity. 
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SNELL in his book principles of equity point outs 
“This is a rule of unquestionable Justice which however “decides nothing in itself', 
for you must first inquire what are the equities which the defendant must do and 
what the plaintiff out to have.” 
The second maxim means the Equity which is based on good faith and conscience 
demanded fairness, uprightness and good faith not only from the defendant but also 
from the plaintff. It is therefore aptly said that, 
“ he that hath committed an inequity shall not have equity”. 
This very idea is expressed in this maxim but in a different terminology. It is well known 
that ex turpi causa non oritur actio …...no cause of action arises from a base cause. As 
said in the previous maxim, he who seeks equity must do equity that is one must be 
prepared and willing to behave and to do what, according to the principles of morality, 
Justice and reason is fair and Just. While applying this maxim the court believes that the 
behaviour of the plaintiff was not against conscience before he came to the court for its 
assistance. The previous maxim related to the plaintiff's conduct inside the Court and 
thereafter. But this maxim goes a step ahead and expects the plaintiff's conduct above 
reproach, Just and fair before he comes to the Court. 
It is therefore certain that one who has not acted equitably is not entitled to it, and the 
doors of the equity courts will be shut against him in the sense that the court will refuse 
to interfere on his behalf to acknowledge his right or to grant him any relief. 
In the case of R.V.Patel V. A'BAD Munisipal Corpn., as the petitioner was guilty of 
suppression of a material fact of his second employer his Special Leave Petition was 
dismissed. The petitioner in this case was removed from service on ground of proved 
misconduct, getting employment in another service by stating in his application that he 
had voluntarily left the previous service because of transfer. Even though such conduct 
did not fall within the specified misconduct. The petitioner went to the Labour Court 
and High Court of Gujarat but failed. He therefore filed Special Leave Petition under 
Article 136, Constitution of India before the Supreme Court which also failed. It was 
expressly stated by the Court here that persons seeking relief must come before the 
Court with clean hands. 
Professor R. Dworkin's view in his book Law's Empire also has the imprint in our 
constitution when we see that the directives were addressed to the State without any 
sanction, so are the duties addressed to the citizen without any legal sanction for their 
violation. The citizen is expected to be his own monitor while exercising and enforcing 
his fundamental rights, -----remembering that he owes the duties specified in Art.51A to 
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the State and that if he does not care for the duties he should not deserve the rights. For 
instance, a person who burns the constitution in violation of the duty in Art. 51A(a) can 
not assert that the meeting or assembly at which it was burnt by way of demonstration 
against the government should be protected by the freedom of expression or assembly 
guaranted by Art.19. 
In Mumbai Kamgar Sabha Vs. Abdulbhai AIR 1976 SC 1455, Mohan Vs Union of India 
(1992) Supp.(1) Scc 594 it was held that 
The Courts may also look at the Duties while interpreting equivocal statutes which 
admit of two constructions. 
Mrs. Gandhi in Lok Sabha on 28.10.1976 said, 
“The moral value of the fundamental duties would be “not to smoother rights but to 
establish a democratic balance.” by making the people conscious of their duties 
equally as they are conscious of their rights. 
By Various innovative expedients like Public interest litigation, spurts of Judicial hyper- 
activism and a broad and liberal interpretation of the equality clause, our Courts have at 
least strived to steer the law as far as possible into the paths of Justice, and bring relief at 
the Common man's door. 
The constitutional vision of Justice has not been realised. 
First, because of our obsession with Citizens' rights and our supreme neglect of citizen's 
responsibilities and 
Secondly, because we are not as a nation inbued with a sense of fair dealing nor with an 
abiding sense of Justice between Citizen and Citizen. 
We in this country, like people in most countries around The world, live in an age of an 
all pervading rights culture. Too much of emphasis on rights serves only to divide and 
fragment society and to spread discontent. In India today we find ourselves at a stage of 
profound discontent simply because we have forgotten our responsibilities to one 
another due to the lack of incorporation of unjusticeable duties in our Constitution about 
which Dr.R. Dworkin indicates in his proposition. 
In the pervading Corona Virus(Covid-19) attack on humanity, the one and earnest duty 
of the citizen were to obey the dictates of the administration and render their 
responsibility to fulfil the basic requirements of brother citizen if possible, but they are 
flouting the directions of the state and making jeopardised his own life and the life of 
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other citizen. Although the government is administering its rule with the morality it has 
but the citizens are not equally reciprocating the same. 
Here the Proposition of Dr. R. Dowrkin succeeds from one side but in reverse or other 
side it looks to failing in its import. 
Previously in the year 1947 a questionaire soliciting views was (about people's right to 
live- what, how and when accrues)-circulated to various thinkers and writers living in 
the member- States of UNESCO, including to Gandhiji. He respondeed to the then 
Director Dr. Julian Huxley and wrote 
“ I learnt from my illiterate but wise mother that all rights to be deserved and preserved 
came from duty well done. The very right to live accrues to us only when we do the duty 
of citizenship of the world. From this one fundamental statement perhaps it is easy 
enough to define the duties of Men and women and correlate every right to some 
corresponding duty to be first performed. Every other right can be shown to be a 
usurpation hardly worth fighting for.” 
How true, profound, simple, the remark of our father of the nation was. 
Regarding the second aspect- The lack of an abiding spirit of fairness and Justice in 
citizen – our constitution envisages Justice to be handed down not only by courts while 
adjudicating disputes but also by all sections of society in their dealings with fellow 
citizen. 
When we gave ourselves a written constitution it was certainly good to provide rights 
enforceable against the State and agencies of the state as we did in Part III of the 
Constitution. But I believe that it would have made a great difference to our attitudes, 
our sense of discipline and our national consciousness if we would had also stressed the 
duties and responsibilities of the citizen Justiciable which is part IVA of our constitution: 
about which Dr. Ronald Dworkin has indicated in his defination of law and suggests the 
court to pay attention to the duties of Justice seekers. 
In his classic text on legal philosophy -Law's Empire- the leading American legal theorist 
Prof. Ronald Dworkin attempted to articulate his alternative of law as integrity as 
opposed to the dominant legal positivist perspective. The book also provides insightful 
perspectives on the role of judges in both civil and criminal matters, particularly in “ 
hard cases”. 
In line with his broader integrity- oriented discussion in the book, Prof. Dworkin, in 
the given excerpt, is attempting to highlight the gravity of moral concerns and 
implications often involved in legal suits. But highlighting the broader societal 
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implications of legal suits, Prof. Dworkin is attempting to replace the notion of law as a 
technical, parochial matter concerned merely with commercial concerns with the notion 
of law as both constituting and reflecting fundamental ethical fabric and collective self-
understanding of a society. His articulation is consistent with the famous liberal 
philosopher Immanuel Kant and the Kantian injunction of universal morality and 
dignity as opposed to utilitarianism. 
I agree with Prof. Dworkin's understanding of the gravity of the moral concerns involved 
in any legal adjudication. A judge who does not account for this aspect of law in his 
adjudication unknowingly facilitates instrumentalization of law contributing to “public 
inuustice.” In the Indian context particularly, given that the law provides perhaps the 
most prominent common normative framework for its immensely diverse population 
and it's essential that a judge should understand the consequences of his or her decisions. 
To that end, the fundamental rights framework under part III of the Constitution seeks to 
achieve this purpose. Various rights provided thereunder seek to protect the moral 
worth and dignity of all citizens, which can not be arbitrarily violated. The concept of “ 
constitutional morality” seeks to give effect to such an understanding. Furthermore, 
other common law Principles such as the Principles of natural justice which include “the 
right to a fair hearing” and the “rule against bias”, and other provisions against arbitrary 
administrative actions also implicitly embody the approach articulated by Prof. 
Dworking. The Indian Supreme Court has impliedly agreed with Prof. Dworkin's theory 
is evident from many landmark cases where the court through juridical activism sought 
to remedy injustices and inequalities in our public life and forcefully stood behind 
individual dignity. Below I will briefly discuss some prominent cases where this 
approach is reflected. 
One of the early cases highlighting the moral concerns in adjudication was Olga Tellis V 
Bombay Muncipal Corporation that was decided by the Supreme Court in 1985. This 
case involved a constitutional challenge to a decision of the Bombay Municipal 
Corporation to forcibly evict all slum and pavement dwellers in the city of Bombay 
without giving them any notice and an opportunity to present their case. The Supreme 
Court, recognising the moral consequences of the decision for destitute slum dwellers 
came down heavily on administrators and observed in this case that the, 
“eviction of the pavement dwellers will lead to deprivation of their livelihood and 
consequently to the deprivation of life” 
and held that principles of natural justice, including the right to notice and fair hearing, 
can not be excluded just because the persons are poor and voiceless the Supreme Court 
seems to have recognised that immense moral consequences involved in the case. 
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Another prominent issue that highlights this aspect of public injustice is around women's 
rights, particularly the landmark cases of Shah Bano that was decided in 1986 where the 
Supreme Court upheld the divorced Muslim women's right to maintenance and the 
recent Triple Talaq case deciced in 2017 where the practice of Triple Talaq was held to be 
unconstitutional. Both cases have serious implications on the dignity of Muslim women 
and had the court not taken the broader societal perspective into account and if it had 
approached the issue as one of technical interpretation, that would have resulted in 
serious “public injustice” or “infliction of moral injury” to our community's members as 
pointed out by Prof. Dworkin. 
Another prominent recent case involving significant moral dimsnesion is a 2018 case of 
scrapping of Section 377 of the Indian Penal Code which criminalised homosexuality. 
Focussing on the individual dignity, the Court observed that : 
“the right to live with dignity has been recognised. Sexual orientation is a natural 
phenomenon determined by biology and science. Any discrimination on this basis is 
unconstitutional.” 
In a similar manner the Supreme Court in 2014 declared transgender a 'third gender' and 
included them in the OBC quota. 
There have been innumerable cases similar to the ones mentioned above where the 
Supreme Court recognised the “dignitarian” or “ categorial” aspect involved in legal 
adjudication. In my opinion, our Supreme Court has certainty recognised and embodied 
the approachas articulated by Prof. Dworkin. 
Such a theory of legality might be forward looking in a sense but should not be confused 
with theories such as legal pragmatism which was forward looking because they require 
judges to consider what rules might be instrumentally useful for the future. This theory 
of legality might scene counter-intuitive to some but only if one focuses on the legal 
practice of “stare decisis” alone. It is important to bear in mind that we are seeking a 
justification of legality that capture the value of all our legal practices taken 
together. True proposition of law depend upon what morality demands. And 
understanding of morality that reflects both the theory of moral truth and the theory of 
legality. It is important as a result to root moral question in the choices that people have 
to make. As dworkin puts it in the context of allocation of resources; 
“we should begin in ethics........... the mix of personal ambitions, attitutedes and 
preferences that I find in … the overall states of the world's resources is not in itself 
either fair or unfair to need; on the contrary that mix is among the fact that fix what it is 
fair or unfair for me to do or to have.” 
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Morality underpins every aspect of conception of legality. As a result of legality 
requiring more justification all the way down, legal proposition must be morally sound. 
Practical moral judgments are highly contextual. It might be acceptable for the law to 
allow something to happen that might be consider wrong in isolation that this theory of 
legality takes law's purpose to be providing the correct moral answer to a particular 
problem given a specific set of facts. In many ways moving from Dworkinian 
enterpretivism to natural law enterpretivism is a matter of degree more than anything 
else. Courts need to take moral arguments more seriously and be prepared to question 
the moral basis of established authorities. It is better to realise the gravity of task facing 
our judges than to simply ignore the importance of morality to law. 
 




