
















































































































Mohd. Hashim v. State of U.P. 

(2017) 2 SCC 198 
Bench : Dipak Misra and Amitava Roy, JJ.   
Dipak Misra, J.   
2. Respondent Nos. 2 to 10 were prosecuted for the offences punishable Under Sections 498-A and 323 of 
the Indian Penal Code (Indian Penal Code) and Sections 3 and 4 of the Dowry Prohibition Act, 1961 (for short, 
'the 1961 Act'). The Respondent Nos. 2 and 3 were convicted Under Section 498-A  

Indian Penal Code and sentenced to undergo rigorous imprisonment for two years and to pay a fine of Rs. 1,000/- 
(Rupees one thousand only) each with the default clause. The other accused, i.e., Respondent Nos. 4 to 10 were 
convicted for the offence punishable Under Section 498-A of the Indian Penal Code and sentenced to undergo 
simple imprisonment of six months and pay a fine of Rs. 1,000/- (Rupees one thousand only) each with the default 
clause. All the accused persons were convicted Under Section 323 of the Indian Penal Code and Section 4 of the 
1961 Act and sentenced to undergo rigorous imprisonment for six months on the first count and for a period of 
one year on the second score. They were also sentenced to pay fine with the stipulation of the default clause.   

3. The Respondents challenged the judgment of conviction and order of sentence before the learned 
Sessions Judge, Unnao, U.P. in Criminal Appeal No. 55 of 2013 who, in course of hearing, taking note of the fact 
that the counsel appearing for the Appellants had abandoned the challenge pertaining to the conviction but only 
confined the argument seeking benefit Under Section 4 of the Probation of Offenders Act, 1958 (for short, 'the 
PO Act'), extended the benefit as prayed for.   

4. Being grieved by the aforesaid judgment of the learned appellate Judge, the informant preferred Criminal 
Revision No. 252 of 2013 before the High Court. In its assail, the counsel for the informant placed reliance on 
Shyam Lal Verma v. Central Bureau of Investigation, State Through SP, New Delhi v. Ratan Lal Arora (2004) 4 
SCC 590, and State represented by Inspector of Police, Pudukottai, T.N. v. A. Parthiban (2006) 11 SCC 473 to 
buttress the submission that the benefit Under Section 4 of the PO Act could not have been extended to the 
convicts regard being had to the nature of the offences and the punishment provided for the same. The High Court 
repelling the argument concurred with the opinion expressed by the learned Sessions Judge.   

6. There is no dispute over the fact that the Respondents were convicted as has been stated earlier. The 
question is whether the approach of the learned appellate Judge which have been concurred  by the High 

Court is legally sustainable.   

7. In this context, it is pertinent to appreciate the scheme of the PO Act. Section 3 of the PO Act confers 
power on the Court to release certain offenders after admonition.    

8. Section 4 of the PO Act deals with the power of Court to release certain offenders on probation on good 
conduct.    

9. Section 6 of the PO Act stipulates restrictions on imprisonment of offenders under twenty-one years of 
age.    

10. It is submitted by the learned Counsel for the Appellant that as the Respondents were convicted Under 
Section 498-A of Indian Penal Code and Section 4 of the 1961 Act, the Respondents could not have been conferred 
the benefit of probation on good conduct, for Section 4 of the 1961 Act prescribes a minimum sentence. 
Additionally, it is also canvassed by him that even if the said provision is applicable, the Court has not considered 
the nature of offences and other requisite aspects to extend the benefit under the said provision.   

11. We shall deal with the first aspect, that is, whether Section 4 of the 1961 Act prescribes a minimum 

sentence, first. In Shyam Lal Verma (supra), a two-Judge Bench, after referring to Ratan Lal Arora (supra), has 
held thus:   

It is not in dispute that the issue raised in this appeal has been considered by this Court in State Through SP, 

New Delhi v. Ratan Lal Arora (supra) wherein in similar circumstances, this Court held that since Section 7 as 

well as Section 13 of the Prevention of Corruption Act provide for a minimum sentence of six months and one 

year respectively in addition to the maximum sentences as well as imposition of fine, in such circumstances claim 

for granting relief under the Probation of Offenders Act is not permissible. In other words, in cases where a 

specific provision prescribed a minimum sentence, the provisions of the Probation Act cannot be invoked. Similar 

view has been expressed in State Represented by Inspector of Police, Pudukottai, T.N. v. A. Parthiban (supra).   

…   



16. In Ratan Lal Arora (supra) the learned single Judge of the Delhi High Court while upholding conviction 
of the accused under the Prevention of Corruption Act, 1988 further held him to be entitled to the benefits of 
Section 360 of the Code of Criminal Procedure. The Court adverted to Section 7 and Section 13 of the Prevention 
of Corruption Act which provide for minimum sentence of six months and one year respectively in addition to 
the maximum sentence as well as imposition of fine. Reference was made to Section 28 that stipulates that the 
provisions of the Act shall be in addition to and not in derogation of any other law for the time being in force. 
Reliance was placed on the decision in Bahubali (supra) while interpreting the said provision and relying on the 
authority in Bahubali (supra) the Court ruled that Section 28 of the Prevention of Corruption Act had a tenor of 
Section 43 of the Defence of India Act. In that context, it observed:   

Unlike the provisions contained in Section 5(2) proviso of the old Act providing for imposition of a sentence lesser 

than the minimum sentence of one year therein for any "special reasons" to be recorded in writing, the Act did 

not carry any such power to enable the court concerned to show any leniency below the minimum sentence 

stipulated. Consequently, the learned Single Judge in the High Court committed a grave error of law in extending 

the benefit of probation even under the Code.   

17. The said principle has been reiterated in State represented by Inspector of Police, Pudukottai, T.N.   
v. A. Parthiban MANU/SC/8540/2006 : (2006) 11 SC 473.   

18. The issue that arises for consideration is whether minimum sentence is provided for offences under 

which the Respondents have been convicted. On a plain reading of Section 323 and 498-A, it is quite clear that 
there is no prescription of minimum sentence. Learned Counsel for the Appellant would contend that Section 4 
of the 1961 Act provides for minimum punishment. To appreciate the said contention, the provision is reproduced 
below:   

4. Penalty for demanding dowry.--If any person demands, directly or indirectly, from the parents or other 

relatives or guardian of a bride or bridegroom, as the case may be, any dowry, he shall be punishable with 

imprisonment for a term which shall not be less than six months, but which may extend to two years and with fine 

which may extend to ten thousand rupees:   
Provided that the Court may, for adequate and special reasons to be mentioned in the judgment, impose a 

sentence of imprisonment for a term of less than six months.   

19. Learned Counsel would submit that the legislature has stipulated for imposition of sentence of 
imprisonment for a term which shall not be less than six months and the proviso only states that sentence can be 
reduced for a term of less than six months and, therefore, it has to be construed as minimum sentence. The said 
submission does not impress us in view of the authorities in Arvind Mohan Sinha (supra) and Ratan Lal Arora 
(supra). We may further elaborate that when the legislature has prescribed minimum sentence without discretion, 
the same cannot be reduced by the Courts. In such cases, imposition of minimum sentence, be it imprisonment or 
fine, is mandatory and leaves no discretion to the court. However, sometimes the legislation prescribes a minimum 
sentence but grants discretion and the courts, for reasons to be recorded in writing, may award a lower sentence 
or not award a sentence of imprisonment. Such discretion includes the discretion not to send the accused to prison. 
Minimum sentence means a sentence which must be imposed without leaving any discretion to the court. It means 
a quantum of punishment which cannot be reduced below the period fixed. If the sentence can be reduced to nil, 
then the statute does not prescribe a minimum sentence. A provision that gives discretion to the court not to award 
minimum sentence cannot be equated with a provision which prescribes minimum sentence. The two provisions, 
therefore, are not identical and have different implications, which should be recognized and accepted for the PO 
Act.   

20. Presently, we shall advert to the second plank of the submission advanced by the learned Counsel for the 
Appellant. In Rattan Lal v. State of Punjab MANU/SC/0072/1964: AIR 1965 SC 444. Subba   
Rao, J., speaking for the majority, opined thus:   

The Act is a milestone in the progress of the modern liberal trend of reform in the field of penology. It is the result 

of the recognition of the doctrine that the object of criminal law is more to reform the individual offender than to 

punish him. Broadly stated, the Act distinguishes offenders below 21 years of age and those above that age, and 

offenders who are guilty of having committed an offence punishable with death or imprisonment for life and those 

who are guilty of a lesser offence. While in the case of offenders who are above the age of 21 years absolute 

discretion is given to the court to release them after admonition or on probation of good conduct, subject to the 

conditions laid down in the appropriate provisions of the Act, in the case of offenders below the age of 21 years 

an injunction is issued to the court not to sentence them to imprisonment unless it is satisfied that having regard 



to the circumstances of the case; including the nature of the offence and the character of the offenders, it is not 

desirable to deal with them Under Sections 3 and 4 of the Act.   
 

We have reproduced the aforesaid passage to understand the philosophy behind the Act.   

21. In this regard, it is also seemly to refer to other authorities to highlight how the discretion vested in a 
court under the PO Act is to be exercised. In Ram   
Prakash v. State of Himachal Pradesh MANU/SC/0212/1972 : AIR 1973 SC 780, while dealing with Section 4 of 
the PO Act in the context of the Prevention of Food Adulteration Act, 1954, the Court opined that the word 'may' 
used in Section 4 of the PO Act does not mean 'must'. On the contrary, as has been held in the said authority, it 
has been made clear in categorical terms that the provisions of the PO Act distinguishes offenders below 21 years 
of age and those above that age and offenders who are guilty of committing an offence punishable with death or 
imprisonment for life and those who are guilty of a lesser offence. Thereafter, the Court has proceeded to observe:   

While in the case of offenders who are above the age of 21 years, absolute discretion is given to the Court to 

release them after admonition or on probation of good conduct in the case of offenders below the age of 21 years, 

an injunction is issued to the Court not to sentence them to imprisonment unless it is satisfied that having regard 

to the circumstances of the case, including the nature of the offence and the character of the offenders, it is not 

desirable to deal with them Under Sections 3 and 4 of the Act. (Ratan Lal v. State of Punjab (supra) and Ramji 

Missir v. the State of Bihar AIR 1963 SC 1088).   

22. Be it noted, in the said case, keeping in view the offence under the Prevention of Food Adulteration Act, 
1954, the Court declined to confer the benefit Under Section 4 of the PO Act.   

23. We have referred to the aforesaid authority to stress the point that the Court before exercising the power 
Under Section 4 of the PO Act has to keep in view the nature of offence and the conditions incorporated Under 
Section 4 of the PO Act. Be it stated in Dalbir Singh v. State of Haryana and Ors. MANU/SC/0345/2000 : AIR 
2000 SC 1677 it has been held that Parliament has made it clear that only if the Court forms the opinion that it is 
expedient to release the convict on probation for the good conduct regard being had to the circumstances of the 
case and one of the circumstances which cannot be sidelined in forming the said opinion is "the nature of the 
offence". The Court has further opined that though the discretion as been vested in the court to decide when and 
how the court should form such opinion, yet the provision itself provides sufficient indication that releasing the 
convicted person on probation of good conduct must appear to the Court to be expedient.  

9. In State of Gujarat v. Jamnadas G. Pabri AIR 1974 SC 2233 a three-Judge Bench of this Court has 

considered the word "expedient". Learned Judges have observed in para 21 thus:   

Again, the word 'expedient' used in this provisions, has several shades of meaning. In one dictionary sense, 

'expedient' (adj.) means 'apt and suitable to the end in view', 'practical and efficient'; 'politic'; 'profitable'; 

'advisable', 'fit, proper and suitable to the circumstances of the case'. In another shade, it means a device 

'characterised by mere utility rather than principle, conducive to special advantage rather than to what is 

universally right' (see Webster's New  
International Dictionary).   

10. It was then held that the court must construe the said word in keeping with the context and object of the 

provision in its widest amplitude. Here the word “expedient" is used in Section 4 of the PO Act in the context of 

casting a duty on the court to take into account "the circumstances of the case including the nature of the 

offence...". This means Section 4 can be resorted to when the court considers the circumstances of the case, 

particularly the nature of the offence, and the court forms its opinion that it is suitable and appropriate for 

accomplishing a specified object that the offender can be released on probation of good conduct.   
24. We have highlighted these aspects for the guidance of the appellate court as it has exercised the 
jurisdiction in a perfunctory manner and we are obligated to say that the High Court should have been well advised 
to rectify the error.   

25. At this juncture, learned Counsel for the Respondents would submit that no arguments on merits were 
advanced before the appellate court except seeking release under the Po Act. We have made it clear that there is 
no minimum sentence, and hence, the provisions of the PO Act would apply. We have also opined that the court 
has to be guided by the provisions of the PO Act and the precedents of this Court. Regard being had to the facts 
and circumstances in entirety, we are also inclined to accept the submission of the learned Counsel for the 
Respondents that it will be open for them to raise all points before the appellate court on merits including seeking 
release under the PO Act.   



26. Resultantly, the appeal is allowed, the judgment and order passed by the High Court and the appellate 
court are set aside and the matter is remitted to the appellate court for disposal in accordance with law.   

---------------------------------   

    
Gurdev Singh v. Surinder Singh 

2014(9) SCALE 556 
Judges/Coram:  Ranjana Prakash Desai and N.V. Ramana, JJ   

1. The Petitioner and Respondents 1 and 2 are brothers. Respondents 1 and 2 filed complaint under Sections 420, 
467, 468, 471, 120B of the Indian Penal Code ("the IPC") in the Court of Additional Chief Judicial Magistrate, 
Patiala ("the Addl. C.J.M.") being Complaint No. 55 dated 14/6/2008 against the Petitioner and Respondent 3. In 
the complaint, the complainants alleged that an agreement of exchange of land was entered into between the 
complainants and the Petitioner wherein land measuring 12 kanals, 3 marlas i.e. 243/852 share out of land 
measuring 42 kanals 12 marlas belonging to the complainants was transferred to the Petitioner and in lieu of this, 
land belonging to the Petitioner measuring 12 kanals 3 marlas i.e. 243/730 share out of total land measuring 36 
kanals 10 marlas was transferred to the complainants. On execution of the said agreement, the possession of the 
land was also exchanged on 22/3/2005. Accordingly and as per the exchange agreement, Respondent 3 recorded 
the exchange mutation in the revenue record vide Rapat No. 616 dated 30/4/2005 and Exchange Mutation No.  
14599 was sanctioned by the Tehsildar, Patiala. According to the complainants, Respondent 3 and the Petitioner 
hatched a conspiracy and tampered with the revenue record of village Sanaur, Tehsil and District Patiala in respect 
of the aforesaid land. According to the complainants, Respondent 3 and the Petitioner wrote the exchanged area 
as 14 kanals 3 marlas instead of 12 kanals 3 marlas causing wrongful gain to the Petitioner and wrongful loss to 
them. According to the complainants, on the basis of the illegal and fraudulent entries made by Respondent 3 in 
the revenue record, the Petitioner is trying to grab 2 kanals of land from the complainant. The Petitioner and 
Respondent 3 have, therefore, played a fraud upon the complainants and cheated them. According to the 
complainants, though they approached the police, the police did not take any action. The complainants, therefore, 
filed the present complaint before the Addl. C.J.M. as aforesaid.   
 
2. By order dated 19/1/2009, the Addl. C.J.M., dismissed the complaint observing that the complainants 
should approach the revenue authorities for correction of revenue record. The complainants carried, a revision to 
the Additional Sessions Judge, Patiala. By order dated 6/7/2010, the Additional Sessions Judge, Patiala set aside 
order dated 19/1/2009 and remanded the complaint to the Addl. C.J.M. with a direction to hold further inquiry in 
the complaint filed by the complainants. The Addl. C.J.M. by order dated 24/2/2011, holding that there are 
sufficient grounds to proceed against both the Petitioner and Respondent 3, issued summoning order. Being 
aggrieved by the remand order passed by the Additional Sessions Judge, Patiala and the summoning order passed 
by the Addl. C.J.M., the Petitioner filed a petition under Section 482 of the Code of Criminal Procedure ("the 
Code") for quashing of Complaint No. 55 dated 14/6/2008; remand order dated 6/7/2010 passed by the Additional 
Sessions Judge and the summoning order dated 24/2/2011 passed by the Addl. C.J.M. By the impugned order, the 
Punjab & Haryana High Court dismissed the said petition. Hence, this special leave petition.   

3. Before the High Court, only two submissions were advanced. It was argued that since the matter was 
remitted to the Addl. C.J.M., it was incumbent upon the Addl. C.J.M. to record fresh evidence before passing 
summoning order. This contention was rejected by the High Court observing that the zimni orders stated that fresh 
preliminary evidence was led by the complainants and the summoning order was not passed on the basis of the 
material which was already on record. The High Court also placed reliance on the judgment of this Court in 
Subrata Das v. State of Jharkhand and Anr. MANU/SC/0887/2010: AIR 2011 SC 177 where this Court has held 
that direction to hold further enquiry does not necessarily oblige the Addl. C.J.M. to record further evidence. The 
relevant portion of the said judgment reads thus:   

"The matter as noticed by us earlier had been remanded back to the Chief Judicial Magistrate to hold a further 

enquiry. That direction did not necessarily oblige the Magistrate to record any further evidence in the case. The 

nature of the inquiry was in the discretion of the Magistrate which may or may not have included recording of 

further evidence on behalf of the complainant. The Magistrate could without recording any further evidence in 

the matter reappraise the averments made in the complaint and the material already on record to determine 

whether a prima facie case was made out against the accused persons. In as much as the Magistrate in the instant 

case summoned the witnesses and examined them afresh, he may have gone beyond what was legally necessary 

to do but that is no reason to hold that the recording of evidence by the Magistrate as a part of the further enquiry 



directed by the High Court would vitiate the proceedings before him or the conclusion drawn on the basis of any 

such enquiry. So long as the Magistrate was satisfied that a prima facie case had been made out, he was 

competent to issue summons to the accused. All told, the alleged error sought to be pointed out by the Appellant 

is not of a kind that would persuade us to interfere with the proceedings at this stage. In the result this appeal 

fails and is hereby dismissed."   

The High Court further held that preliminary evidence led in the shape of C-1 and C-2 as well as the documents 
Annexures P-1 to P-5 prima facie disclose the commission of offences punishable under Sections 420, 467, 468, 
471, 120B of the IPC and whether wrong entry in the revenue record was mala fide or bona fide is an issue to be 
determined by the Addl. C.J.M. during the course of trial.   

4. Mr. Luthra, learned senior counsel for the Petitioner raised only one contention before us. He submitted 
that the Addl. C.J.M. dismissed the complaint on 19/1/2009. The complainants carried a revision to the Additional 
Sessions Judge. By order dated 6/7/2010, the Additional Sessions Judge set aside the order dated 19/1/2009 and 
remanded the complaint to the Addl. C.J.M. with a direction to hold further enquiry. Counsel submitted that the 
Petitioner/accused was, however, not given a hearing at that stage, which was a must. In this connection, he relied 
on Manharibhai Muljibhai Kakadia and Anr. v. Shaileshbhai Mohanbhai Patel and Ors. MANU/SC/0819/2012: 
(2012) 10 SCC 517. Counsel submitted that it is therefore necessary to quash the proceedings as they are vitiated 
on account of failure to give a hearing to the Petitioner/accused by the revisional court while setting aside the 
dismissal of the complaint.   

5. We find substance in this submission. Dismissal of the complaint terminates criminal proceedings against 
the accused. If the complainant carries the matter further by filing a revision and the Sessions Court sets aside the 
dismissal order and remands the matter to the Addl. C.J.M. for fresh enquiry, the complaint is revived. In this 
connection, it is necessary to refer to Section 401 of the Code which lays down the High Court's powers of 
revision. Subsection (2) thereof states that no order under this section shall be made to the prejudice of the accused 
or other person unless he has had an opportunity of being heard either personally or by pleader in his own defence. 
Section 399 of the Code refers Sessions Judge's powers of revision. Sub-section (2) thereof states that where any 
proceeding by way of revision is commenced before a Sessions Judge under Subsection (1), the provisions of 
Subsections (2), (3), (4) and (5) of Section 401 shall, so far as may be, apply to such proceeding and reference in 
the said Subsections to the High Court shall be construed as reference to the Sessions Judge.   

6. Thus, it was obligatory on the Additional Sessions Judge to hear the accused before setting aside the order of 
dismissal of complaint in his revisional jurisdiction. Of course, once the matter is remanded to the Addl. C.J.M., 
the accused will have no right of hearing because at pre-process stage, the law does not give him any such right. 
It is only in the aforementioned situation that the accused is entitled to a hearing. In Manharibhai Muljibhai 
Kakadia, this Court considered the question whether a suspect is entitled to hearing by the revisional court in a 
revision filed by the complainant challenging an order of the Magistrate dismissing the complaint under Section 
203 of the Code. This Court considered the relevant provisions of the Code and observed as under:   

"Section 202 of the Code has twin objects; one, to enable the Magistrate to scrutinize carefully the allegations 

made in the complaint with a view to prevent a person named therein as accused from being called upon to face 

an unnecessary, frivolous or meritless complaint and the other, to find out whether there is some material to 

support the allegations made in the complaint. The Magistrate has a duty to elicit all facts having regard to the 

interest of an absent accused person and also to bring to book a person or persons against whom the allegations 

have been made. To find out the above, the Magistrate himself may hold an inquiry under Section 202 of the Code 

or direct an investigation to be made by a police officer. The dismissal of the complaint under Section 203 is 

without doubt a preissuance of process stage. The Code does not permit an accused person to intervene in the 

course of inquiry by the Magistrate under Section 202.   

xxx xxx xxx xxx   

The legal position is fairly well-settled that in the proceedings under Section 202 of the Code the accused/suspect 

is not entitled to be heard on the question whether the process should be issued against him or not. As a matter 

of law, up to the stage of issuance of process, the accused cannot claim any right of hearing. Section 202 

contemplates postponement of issue of process where the   



Magistrate is of an opinion that further inquiry into the complaint either by himself is required and he proceeds 

with the further inquiry or directs an investigation to be made by a police officer or by such other person as he 

thinks fit for the purpose of deciding whether or not there is sufficient ground for proceeding. If the Magistrate 

finds that there is no sufficient ground for proceeding with the complaint and dismisses the complaint under 

Section 203 of the Code, the question is whether a person accused of crime in the complaint can claim right of 

hearing in a revision application preferred by the complainant against the order of the dismissal of the complaint. 

Parliament being alive to the legal position that the accused/suspects are not entitled to be heard at any stage of 

the proceedings until issuance of process under Section 204, yet in Section 401(2) of the Code provided that no 

order in exercise of the power of the revision shall be made by the Sessions Judge or the High Court, as the case 

may be, to the prejudice of the accused or the other person unless he had an opportunity of being heard either 

personally or by pleader in his own defence.   

xxx xxx xxx xxx   

The dismissal of complaint by the Magistrate under Section 203 --although it is at preliminary stagenevertheless 

results in termination of proceedings in a complaint against the persons who are alleged to have committed the 

crime. Once a challenge is laid to such order at the instance of the complainant in a revision petition before the 

High Court or the Sessions Judge, by virtue of Section 401(2) of the Code, the suspects get the right of hearing 

before the Revisional Court although such order was passed without their participation. The right given to 

"accused" or "the other person" under Section 401(2) of being heard before the Revisional Court to defend an 

order which operates in his favour should not be confused with the proceedings before a Magistrate under 

Sections 200, 202, 203 and 204. In the revision petition before the High Court or the Sessions Judge at the 

instance of the complainant challenging the order of dismissal of complaint, one of the things that could happen 

is reversal of the order of the Magistrate and revival of the complaint. It is in this view of the matter that the 

accused or other person cannot be deprived of hearing on the face of the express provision contained in Section 

401(2) of the Code. The stage is not important whether it is pre-process stage or post process stage.   

xxx xxx xxx xxx   

If the Revisional Court overturns the order of the Magistrate dismissing the complaint and the complaint is 

restored to the file of the Magistrate and it is sent back for fresh consideration, the persons who are alleged in 

the complaint to have committed the crime have, however, no right to participate in the proceedings nor are they 

entitled to any hearing of any sort whatsoever by the Magistrate until the consideration of the matter by the 

Magistrate for issuance of process."   

7. In view of this clear legal position, only on the aforementioned ground, we set aside the impugned order. 
Needless to say that order dated 6/7/2010 passed by the Additional Sessions Judge, Patiala setting aside order 
dated 19/1/2009 passed by the Addl. C.J.M. and remanding the complaint to the Addl. C.J.M. with a direction to 
hold further enquiry is set aside. We direct the Additional Sessions Judge, Patiala to hear the revision application 
afresh after hearing the Petitioner/accused and pass appropriate order at the earliest and in any event within two 
months from today. Needless to say further that in view of the above, summoning order dated 24/2/2011 passed 
by the Addl. C.J.M. is also set aside. We, however, make it clear that we have not quashed Complaint No. 55 
dated 14/6/2008 nor have we expressed any opinion on the view expressed by the High Court on the question 
whether if a complaint is remanded to the Addl. C.J.M. for enquiry, fresh evidence must necessarily be taken. In 
fact, on the merits of the case, we have expressed no opinion. The special leave petition is disposed of in the 
aforestated terms.  
  ----------------------------------      

     
   



Subhash Chand v. State (Delhi Administration) 

Judges/Coram:   
Aftab Alam and Ranjana Prakash Desai, JJ.   

Ranjana Prakash Desai, J.   

2. This appeal, by special leave, is directed against judgment and order dated 07/01/2011 passed by the High 
Court of Delhi in Criminal Misc. Case No. 427 of 2009 whereby the High Court dismissed the petition filed by the 
Appellant holding that an appeal filed by the State against an order of acquittal shall lie to the Sessions Court Under 
Section 378(1) of the Code of Criminal Procedure, 1973 (for short, "the Code") and not Under Section 378(4) of the 
Code to the High Court.   

3. The Appellant is the supplier-cummanufacturer of the food article namely Sweetened Carbonated Water. He 
is carrying on business in the name and style of M/s. Subhash Soda Water Factory. On 6/6/1989 at about 4.15 p.m., 
one P.N. Khatri, Food Inspector, purchased a sample of sweetened carbonated water for analysis from one Daya 
Chand Jain, Vendor-cum-Contractor of Canteen at Suraj Cinema, Dhansa Road, Najafgarh, Delhi. After following 
the necessary procedure, the sample was sent to the Public Analyst for analysis. On analysis, the Public Analyst opined 
that the sample does not conform to the prescribed standard. After conclusion of the investigation, the Respondent-
State through its Local Health Authority-P.K. Jaiswal filed a Complaint bearing No. 64 of 1991 against the Appellant 
and Daya Chand in the Court of the Metropolitan Magistrate, New Delhi alleging that the Appellant and the said Daya 
Chand had violated the provisions of Sections 2(ia), (a), (b), (f), (h), (l), (m), Section 2(ix) (j), (k) and Section 24 of 
the Prevention of Food Adulteration Act, 1954 (for short, "PFA Act") and Rule 32, Rule 42 (zzz)(i) and Rule 47 of 
the Prevention of Food Adulteration Rules, 1955 (for short, "the Rules") and committed an offence punishable Under 
Section 16(1)(1A) read with Section 7 of the PFA Act and the Rules. Since Daya Chand died during the pendency of 
the case, the case abated as against him. The Appellant was tried and acquitted by learned Magistrate by order dated 
27/2/2007.   

4. Being aggrieved by the said order dated 27/2/2007, the Respondent-State preferred Criminal Appeal No. 
13 of 2008 in the Sessions Court under Section 378(1) (a) of the Code. The Appellant raised a preliminary objection 
in regard to the maintainability of the said Appeal before the Sessions Court in view of Section 378(4) of the Code. 
He contended that an appeal arising from an order of acquittal in a complaint case shall lie to the High Court. The 
said objection was rejected by the Sessions Court by order dated 4/2/2009.   

5. Aggrieved by the said order dated 4/2/2009, the Appellant preferred Criminal Misc. Case No. 427 of 2009 
before the High Court. By order dated 9/7/2009, the High Court held that the Sessions Court has no jurisdiction to 
entertain an appeal filed in a complaint case and directed that the appeal be transferred to it. Accordingly, Criminal 
Appeal No. 13 of 2008 pending before the Sessions Court was transferred to the High Court and re-numbered as 
Criminal Appeal No. 642 of 2009.   

6. The Respondent-State carried the said order dated 9/7/2009 to this Court by Special Leave Petition (Crl.) No. 
9880 of 2009 (Criminal Appeal No. 1514 of 2010). By order dated 13/8/2010, this Court remanded the matter to the 
High Court and directed that the matter be decided afresh after taking into consideration Sections 378(1) and 378(4) 
of the Code and the relevant provisions of the PFA. On remand, the High Court passed the impugned judgment and 
order dated 7/1/2011.   

7. The short point which arises for consideration in this appeal is whether in a complaint case, an appeal 

from an order of acquittal of the Magistrate would lie to the Sessions Court under Section 378(1) (a) of the 

Code or to the High Court under Section 378(4) of the Code.   

8. At our request, Mr. Sidharth Luthra, learned Additional Solicitor General has assisted us as Amicus Curiae. 
We have heard Ms. Meenakshi Lekhi, learned Counsel appearing for the Petitioner and Mr. P.P. Malhotra, learned 
Additional Solicitor General appearing for the State. Written submissions have been filed by the counsel which we 
have carefully perused. Mr. Luthra took us through the relevant excerpts of Law Commission's reports. He took us 



through the Code of Criminal Procedure (Amendment) Bill, 1994 (Bill No. XXXV of 1994). He also took us through 
un-amended and amended Section 378 of the Code. After analyzing the relevant provisions, Mr. Luthra submitted 
that no appeal lies against an order of acquittal in cases instituted upon a complaint to the Sessions Court. Ms. Lekhi 
also adopted similar line of reasoning.   
9. Mr. Malhotra learned Additional Solicitor General adopted a different line of argument and therefore, it is 
necessary to note his submissions in detail. Counsel pointed out how the law relating to appeals against orders of 
acquittal has evolved over the years. Counsel submitted that under the Code of Criminal Procedure, 1861 no appeal 
against an order of acquittal could be filed. The Code of Criminal Procedure, 1872 permitted only the State 
Government to file an appeal against acquittal order. Section 417 of the Code of Criminal Procedure, 1898 permitted 
only the State to file an appeal against acquittal order. In 1955 it was amended so as to permit the complainant to file 
an appeal against acquittal order. Under the Code of Criminal Procedure, 1973, Section 417 was substituted by Section 
378. Counsel pointed out that Under Section 378(4) a complainant could prefer appeal against order of acquittal, if 
special leave was granted by the High Court. However, in all cases the State could present appeal against order of 
acquittal. Counsel then referred to Section 378 of the Code as amended by Act No. 25 of 2005 and submitted that the 
only change in Sub-section (1) is adding Clauses (a) and (b) to it. Counsel described this change as minor and 
submitted that the State's right to file appeal against orders of acquittal remains intact and is not taken away. Counsel 
relied on the words 'State Government may, in any case' and submitted that these words preserve the State's right to 
file appeal against acquittal orders of all types. There is no limitation on this right whatsoever. This right is preserved 
according to the counsel because the State is the protector of people. Safety and security of the community is its 
concern. Even if a complainant does not file an appeal against an order of acquittal, the State Government can in 
public interest file it. Counsel also addressed us on the question of plurality of appeals. That issue is not before us. It 
is, therefore, not necessary to refer to that submission. In support of his submissions counsel placed reliance on 
Khemraj v. State of Madhya Pradesh MANU/SC/0141/1975: 1976 (1) SCC 385, State (Delhi Administration) v. 

Dharampal MANU/SC/0671/2001: 2001 (10) SCC 372, Akalu Ahir and Ors. v. Ramdeo Ram  
MANU/SC/0076/1973 : 1973 (2) SCC 583, State v. Ram Babu and Ors. MANU/UP/0251/1970: 1970 AWR 288, 
Food Inspector v. Moidoo 1988 (2) KLT 205, Prasannachary v. Chikkapinachari and Anr. 
MANU/KA/0051/1959: AIR 1959 (Kant) 106, State of Maharashtra v. Limbaji Sayaji Mhaske, Sarpanch Gram 

Panchayat 1976 (Mah.) LJ 475, State of Punjab and Anr. v. Jagan Nath   
MANU/PH/0389/1986: 1986 (90) PLR 466 and State of Orissa v. Sapneswar Thappa MANU/OR/0323/1986: 1987 
Cri. L.J. 612.   
10. To understand the controversy, it is necessary to have a look at Section 378 of the Code prior to its amendment 
by Act 25 of 2005 and Section 378 amended thereby.   
11. Section 378 of the Code prior to its amendment by Act 25 of 2005 read as under:   

Appeal in case of acquittal.   

378. Appeal in case of acquittal. (1) Save as otherwise provided in Sub-section (2) and subject to the provisions of 

Sub-sections (3) and (5), the State Government may, in any case, direct the Public Prosecutor to present an appeal 

to the High Court from an original or appellate order of acquittal passed by any Court other than a High Court 2*[or 

an order of acquittal passed by the Court of Session in revision.]   

(2) If such an order of acquittal is passed in any case in which the offence has been investigated by the Delhi 

Special Police Establishment constituted under the Delhi Special Police Establishment Act, 1946 (25 of 1946), or by 

any other agency empowered to make investigation into an offence under any Central Act other than this Code, the 

Central Government may also direct the Public Prosecutor to present an appeal, subject to the provisions of Sub-

section (3), to the High Court from the order of acquittal.   

(3) No appeal under Sub-section (1) or Subsection (2) shall be entertained except with the leave of the High 

Court.   

(4) If such an order of acquittal is passed in any case instituted upon complaint and the High Court, on an 

application made to it by the complainant in this behalf, grants special leave to appeal from the order of acquittal, 

the complainant may present such an appeal to the High Court.   



(5) No application under Sub-section (4) for the grant of special leave to appeal from an order of acquittal shall 

be entertained by the High Court after the expiry of six months, where the complainant is a public servant, and sixty 

days in every other case, computed from the date of that order of acquittal.   

(6) If in any case, the application under Subsection (4) for the grant of special leave to appeal from an order of 

acquittal is refused, no appeal from that order of acquittal shall lie under Sub-section (1) or under Sub-section (2).   

Thus, under earlier Section 378(1) of the Code, the State Government could, in any case, direct the Public Prosecutor 
to present an appeal to the High Court from an original or appellate order of acquittal passed by any court other than 
a High Court or an order of acquittal passed by the Court of Session in revision.  
Section 378(2) covered cases where order of acquittal was passed in any case in which the offence had been 
investigated by the Delhi Special Police Establishment constituted under the Delhi Special Police Establishment Act, 
1946 or by any other agency empowered to make investigation into an offence under any Central Act other than the 
Code. In such cases, the Central Government could also direct the Public Prosecutor to present an appeal to the High 
Court from an order of acquittal. Section   
378(3) stated that appeals under sub-sections (1) and (2) of Section 378 of the Code could not be entertained except 
with the leave of the High Court. Sub-section (4) of Section 378 of the Code provided for orders of acquittal passed 
in any case instituted upon complaint. According to this provision, if on an application made to it by the complainant, 
the High Court grants special leave to appeal from the order of acquittal, the complainant could present such an appeal 
to the High Court. Sub-section (5) of Section 378 of the Code provided for a period of limitation. Sub-section (6) of 
Section 378 of the Code stated that if in any case, the application under Sub-section (4) for the grant of special leave 
to appeal from an order of acquittal is refused, no appeal from that order of acquittal shall lie under Sub-sections (1) 
or (2). Thus, if the High Court refused to grant special leave to appeal to the complainant, no appeal from that order 
of acquittal could be filed by the State or the agency contemplated in Section 378(2). It is clear from these provisions 
that earlier an appeal against an order of acquittal could only lie to the High Court. Sub-section (4) was aimed at giving 
finality to the orders of acquittal.   

12. Before we proceed to analyze the amended Section 378 of the Code, it is necessary to quote the relevant 
clause in the 154th Report of the Law Commission of India, which led to the amendment of Section 378 by Act 25 of 
2005. It reads thus:   

6.12. Clause 37: In order to guard against the arbitrary exercise of power and to reduce reckless acquittals, Section 

378 is sought to be amended providing an appeal against an order of acquittal passed by a Magistrate in respect of 

cognizable and non-bailable offence filed on a police report to the Court of Session as directed by the District 

Magistrate. In respect of all other cases filed on a police report, an appeal shall lie to the High Court against an 

order of acquittal passed by any other court other than the High Court, as directed by the State Government. The 

power to recommend appeal in the first category is sought to be vested in the District Magistrate and the power in 

respect of second category would continue with the State Government.   
The Code of Criminal Procedure (Amendment) Bill, 1994 has the same note on Clause 37.   

13. Though, the Law Commission's 154th report indicated that Section 378 was being amended to provide that 
an appeal against an order of acquittal passed by a Magistrate in respect of a cognizable and non-bailable offence filed 
on a police report would lie to the court of Sessions, the words "police report" were not included in the amended 
Section 378. In this connection, it is necessary to refer to the relevant extract from the Law Commission's 221st report 
of April, 2009. After noting amendment made to Section 378 the Law Commission stated as under:   

2.9 All appeals against orders of acquittal passed by Magistrates were being filed in High Court prior to 
amendment of Section 378 by Act 25 of 2005. Now, with effect from 23.06.2006, appeals against orders of acquittal 
passed by Magistrates in respect of cognizable and non-bailable offences in cases filed on police report are being filed 
in the Sessions Court, vide Clause (a) of Sub-section (1) of the said section. But, appeal against order of acquittal 
passed in any case instituted upon complaint continues to be filed in the High Court, if special leave is granted by it 
on an application made to it by the complainant, vide Sub-section (4) of the said section.   



2.10 Section 378 needs change with a view to enable filing of appeals in complaint cases also in the Sessions 
Court, of course, subject to the grant of special leave by it.   

These two extracts of the Law Commission's report make it clear that though the words 'police report' are not 
mentioned in Section 378(1) (a), the Law Commission noted that the effect of the amendment was that all appeals 
against an order of acquittal passed by a Magistrate in respect of a cognizable and non-bailable offence in cases filed 
on police report are being filed in the Sessions Court. The Law Commission lamented that there is no provision 
enabling filing of appeal in complaint cases in the Sessions Court subject to the grant of special leave by it. Thus, the 
Law Commission acknowledged that there is no provision in the Code under which appeals in complaint cases could 
be filed in the Sessions Court. We agree with this opinion for reasons which we shall now state.   

14. Having analysed un-amended Section 378 it is necessary to have a look at Section 378 of the Code, as 
amended by Act 25 of 2005. It reads as under:  378. Appeal in case of acquittal.  [(1) Save as otherwise provided in 

Sub-section (2) and subject to the provisions of Sub-sections (3) and (5),-   

(a) the District Magistrate may, in any case, direct the Public Prosecutor to present an appeal to the Court of 

Session from an order of acquittal passed by a Magistrate in respect of a cognizable and nonbailable offence;   

(b) the State Government may, in any case, direct the Public Prosecutor to present an appeal to the High Court 

from an original or appellate order of acquittal passed by any court other than a High Court [not being an order 

under Clause (a)] [or an order of acquittal passed by the Court of Session in revision].   

(2) If such an order of acquittal is passed in any case in which the offence has been investigated by the Delhi Special 

Police Establishment constituted under the Delhi Special Police Establishment Act, 1946 (25 of 1946) or by any other 

agency empowered to make investigation into an offence under any Central Act other than this Code. [the Central 

Government may, subject to the provisions of Subsection (3), also direct the Public Prosecutor to present an appeal-   

(a) to the Court of Session, from an order of acquittal passed by a Magistrate in respect of a cognizable and 

non-bailable offence;   

(b) to the High Court from an original or appellate order of an acquittal passed by any Court other than a High 

Court [not being an order under Clause (a)] or an order of acquittal passed by the Court of Session in revision.]    

(3) [No appeal to the High Court] under Subsection (1) or Sub-section (2) shall be entertained except with the 

leave of the High Court.   

(4) If such an order of' acquittal is passed in any case instituted upon Complaint and the High Court, on an 

application made to it by the complainant in this behalf, grants, special leave to appeal from the order of acquittal, 

the complainant may present such an appeal to the High Court.   

(5) No application under Sub-section (4) for the grant of special leave to appeal from an order of acquittal shall 

be entertained by the High Court after the expiry of six months, where the complainant is a public servant, and sixty 

days in every other case, computed from the date of that order of acquittal.   
(6) If in any case, the application under Subsection (4) for the grant of special leave to appeal from an order of 

acquittal is refused, no appeal from that order of acquittal shall lie under Sub-section (1) or under Sub-section (2).   

15. At the outset, it must be noted that as per Section 378(3) appeals against orders of acquittal which have 

to be filed in the High Court Under Section 378(1)(b) and 378(2)(b) of the Code cannot be entertained except 

with the leave of the High Court. Section 378(1)(a) provides that, in any case, if an order of acquittal is passed 

by a Magistrate in respect of a cognizable and nonbailable offence the District Magistrate may direct the Public 

Prosecutor to present an appeal to the court of Sessions. Sub-section (1)(b) of Section 378 provides that, in any 

case, the State Government may direct the Public Prosecutor to file an appeal to the High Court from an 



original or appellate order of acquittal passed by any court other than a High Court not being an order under 

Clause (a) or an order of acquittal passed by the Court of Session in revision. Sub-section (2) of Section 378 

refers to orders of acquittal passed in any case investigated by the Delhi Special Police Establishment 

constituted under the Delhi Special Police Establishment Act, 1946 or by any other agency empowered to make 

investigation into an offence under any Central Act other than the Code. This provision is similar to Sub-

section (1) except that here the words 'State Government' are substituted by the words 'Central Government'.   

16. If we analyse Section 378(1)(a) & (b), it is clear that the State Government cannot direct the Public 

Prosecutor to file an appeal against an order of acquittal passed by a Magistrate in respect of a cognizable and 

non-bailable offence because of the categorical bar created by Section 378(1)(b). Such appeals, that is appeals 

against orders of acquittal passed by a Magistrate in respect of a cognizable and non-bailable offence can only 

be filed in the Sessions Court at the instance of the Public Prosecutor as directed by the District Magistrate. 

Section 378(1)(b) uses the words "in any case" but leaves out orders of acquittal passed by a Magistrate in 

respect of a cognizable and non-bailable offence from the control of the State Government. Therefore, in all 

other cases where orders of acquittal are passed appeals can be filed by the Public Prosecutor as directed by 

the State Government to the High Court.   

17. Sub-section (4) of Section 378 makes provision for appeal against an order of acquittal passed in case 
instituted upon complaint. It states that in such case if the complainant makes an application to the High Court and 
the High Court grants special leave to appeal, the complainant may present such an appeal to the High Court. This 
Sub-section speaks of 'special leave' as against Sub-section (3) relating to other appeals which speaks of 'leave'. Thus, 
complainant's appeal against an order of acquittal is a category by itself. The complainant could be a private person 
or a public servant. This is evident from Subsection (5) which refers to application filed for 'special leave' by the 
complainant. It grants six months period of limitation to a complainant who is a public servant and sixty days in every 
other case for filing application. Sub-section (6) is important. It states that if in any case complainant's application for 
'special leave' under Sub-section (4) is refused no appeal from order of acquittal shall lie under Subsection (1) or under 
Sub-section (2). Thus, if 'special leave' is not granted to the complainant to appeal against an order of acquittal the 
matter must end there. Neither the District Magistrate not the State Government can appeal against that order of 
acquittal. The idea appears to be to accord quietus to the case in such a situation.   

18. Since the words 'police report' are dropped from Section 378(1) (a) despite the Law  
Commission's recommendation, it is not necessary to dwell on it. A police report is defined Under Section 2(r) of the 
Code to mean a report forwarded by a police officer to a Magistrate under Sub-section (2) of Section 173 of the Code. 
It is a culmination of investigation by the police into an offence after receiving information of a cognizable or a 
noncognizable offence. Section 2(d) defines a complaint to mean any allegation made orally or in writing to a 
Magistrate with a view to his taking action under the Code, that some person, whether known or unknown has 
committed an offence, but does not include a police report. Explanation to Section 2(d) states that a report made by a 
police officer in a case which discloses after investigation, the commission of a non-cognizable offence shall be 
deemed to be a complaint, and the police officer by whom such report is made shall be deemed to be the complainant. 
Sometimes investigation into cognizable offence conducted Under Section 154 of the Code may culminate into a 
complaint case (cases under the Drugs and Cosmetics Act, 1940). Under the PFA Act, cases are instituted on filing of 
a complaint before the Court of Metropolitan Magistrate as specified in Section 20 of the PFA Act and offences under 
the PFA Act are both cognizable and non-cognizable. Thus, whether a case is a case instituted on a complaint 

depends on the legal provisions relating to the offence involved therein. But once it is a case instituted on a 

complaint and an order of acquittal is passed, whether the offence be bailable or nonbailable, cognizable or 

noncognizable, the complainant can file an application Under Section 378(4) for special leave to appeal against 

it in the High Court. Section 378(4) places no restriction on the complainant. So far as the State is concerned, 

as per Section 378(1)(b), it can in any case, that is even in a case instituted on a  

complaint, direct the Public Prosecutor to file an appeal to the High Court from an original or appellate order 

of acquittal passed by any court other than High Court. But there is, as stated by us hereinabove, an important 

inbuilt and categorical restriction on the State's power. It cannot direct the Public Prosecutor to present an 

appeal from an order of acquittal passed by a Magistrate in respect of a cognizable and noncognizable offence. 



In such a case the District Magistrate may Under Section 378(1)(a) direct the Public Prosecutor to file an appeal 

to the Session Court. This appears to be the right approach and correct interpretation of Section 378 of the 

Code.   

19. Mr. Malhotra is right in submitting that it is only when Section 417 of the Code of Criminal Procedure, 1898 
was amended in 1955 that the complainant was given a right to seek special leave from the High Court to file an 
appeal to challenge an acquittal order. Section 417 was replaced by Section 378 in the Code. It contained similar 
provision. But, Act No. 25 of 2005 brought about a major amendment in the Code. It introduced Section 378(1) (a) 
which permitted the District Magistrate, in any case, to direct the Public Prosecutor to present an appeal to the Court 
of Session from an order of acquittal passed by a Magistrate in respect of a cognizable and non-bailable offence. For 
the first time a provision was introduced where under an appeal against an order of acquittal could be filed in the 
Sessions Court. Such appeals were restricted to orders passed by a Magistrate in cognizable and non- bailable offences. 
Section 378(1)(b) specifically and in clear words placed a restriction on the State's right to file such appeals. It states 
that the State Government may, in any case, direct the Public Prosecutor to present an appeal to the High Court from 
an original or appellate order of acquittal passed by any court other than a High Court not being an order under Clause 
(a) or an order of acquittal passed by the Sessions Court in revision. Thus, the State Government cannot present an 
appeal against an order of acquittal passed by a Magistrate in respect of a cognizable and non-bailable offence. We 
have already noted Clause 37 of the 154th Report of the Law Commission of India and Clause 37 of the Code of 
Criminal Procedure (Amendment) Bill, 1994 which state that in order to guard against the arbitrary exercise of power 
and to reduce reckless acquittals Section 378 was sought to be amended to provide appeal against an order of acquittal 
passed by a Magistrate in respect of cognizable and non-bailable offence. Thus, this step is taken by the legislature to 
check arbitrary and reckless acquittals. It appears that being conscious of rise in unmerited acquittals, in case of certain 
acquittals, the legislature has enabled the District Magistrate to direct the Public Prosecutor to present an appeal to 
the Sessions Court, thereby avoiding the tedious and time consuming procedure of approaching the State with a 
proposal, getting it sanctioned and then filing an appeal.   

20. It is true that the State has an overall control over the law and order and public order of the area under its 
jurisdiction. Till Section 378 was amended by Act 25 of 2005 the State could prefer appeals against all acquittal 
orders. But the major amendment made in Section 378 by Act 25 of 2005 cannot be ignored. It has a purpose. It does 
not throw the concern of security of the community to the winds. In fact, it makes filing of appeals against certain 
types of acquittal orders described in Section 378(1)(a) easier, less cumbersome and less time consuming. The 
judgments cited by Mr. Malhotra pertain to Section 417 of the Code of Criminal Procedure, 1898 and Section 378 
prior to its amendment by Act 25 of 2005 and will, therefore, have no relevance to the present case.   

21. In view of the above, we conclude that a complainant can file an application for special leave to appeal against 
an order of acquittal of any kind only to the High Court. He cannot file such appeal in the Sessions Court. In the 
instant case the complaint alleging offences punishable Under Section 16(1) (1A) read with Section 7 of the PFA Act 
and the Rules is filed by complainant Shri Jaiswal, Local Health Authority through Delhi Administration. The 
Appellant was acquitted by the Metropolitan Magistrate, Patiala House Courts, New Delhi. The complainant can 
challenge the order of acquittal by filing an application for special leave to appeal in the Delhi High Court and not in 
the Sessions Court. Therefore, the impugned order holding that this case is not governed by Section 378(4) of the 
Code is quashed and set aside. In the circumstances the appeal is allowed.   
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1. This appeal is directed against the judgment of the High Court of Allahabad dated 11th November, 2005 
passed in Criminal Appeal No. 365 of 1981.   
2. This is a murder case in which the trial court acquitted the accused. The High Court reversed the trial court's 
decision, finding the accused guilty. In doing so, the appellate court failed to give proper weight to the views of the 
trial court as to credibility of witnesses, thereby ignoring the standards by which the appellate courts consider appeals 
against acquittals.   
3. We have endeavoured to set out the guidelines for the appellate courts in dealing with appeals against 
acquittal. An overriding theme emanates from the law on appeals against acquittals. The appellate court is given wide 
powers to review the evidence to come to its own conclusions. But this power must be exercised with great care and 
caution. In order to ensure that the innocents are not punished, the appellate court should attach due weight to the 
lower court's acquittal because the presumption of innocence is further strengthened by the acquittal. The appellate 
court should, therefore, reverse an acquittal only when it has "very substantial and compelling reasons."   
4. In giving our reasons for reversing the appellate court's judgment and restoring that of the trial court, we 
provide a brief review of the facts, the reasoning of the trial and High Court as well as the standards by which appeals 
against acquittals are reviewed according to settled principles of criminal jurisprudence in our country.   
8. It appears that at the heart of this matter lies a property dispute. The accused testified in favour of his great-grand 

daughter, Ram Devi. This testimony went against the deceased, creating enmity between the parties.   
9. On 14.3.1979, the deceased, Shiv Charan P.W.1, Brij Raj Singh P.W.2, Yad Ram P.W.4, Nathi Lal (not 
examined) and Bishambhar (not examined) had taken the customary Gur (Jaggery) during the Holi festival. On their 
way home, they happened to pass by the home of the accused. The accused was standing just outside his home and 
was holding a shot gun. The accused began to verbally abuse the deceased. Thereafter, the accused fired one single 
shot from his gun, killing the deceased with a bullet and causing injuries to Brij Raj Singh P.W. 2 with pellets. Hearing 
the gun shot, some people quickly assembled at the scene. The accused fled to his room, which he locked from inside. 
The uncle of the deceased, Shiv Charan, lodged the FIR that very evening, the 14th March, 1979 at 6.15 p.m., at the 
Barhan Police Station in the District of Agra.   
11. The accused provided his own version of the event. According to the statement of the accused u/s. 313 of the 
Code of Criminal Procedure, he went to the place of Kanchan Singh where Gur (Jaggery) was being distributed. One 
Bal Mukand told the accused to leave the Gur distribution ceremony, as the deceased, Brij Raj Singh P.W. 2, Yad 
Ram P.W.4, Nathi Lal and Bishambhar had collected pharsa, lathis and kattas declaring that they will deal with him 
(accused) when he comes there. On hearing this, the accused returned to his home and grabbed his gun. The deceased 
and others then arrived at his home, brandishing weapons.    
12. The deceased carried a pharsa, Nathi Lal had a katta, Brij Raj Singh a knife and Yad Ram and Bishambhar 
possessed lathis. To threaten and check them, the accused aimed his gun at them. This was to no avail. The deceased 
and others struck at the accused, hitting his gun. Nathi Lal fired his katta, causing pellet injuries to Brij Raj Singh 
P.W.2. A scuffle ensued in which the deceased's group tried to snatch away his gun. In the scuffle, the gun was 
accidentally fired, killing the deceased. The accused sustained pharsa and lathi blows on the butt and barrel of the gun. 
Fearing for his life, the accused went to his room and locked the door from inside.   
13. Brij Raj Singh P.W. 2 was sent to the Government Hospital, Barhan for medical examination. Dr. Govind 
Prasad P.W.3 found the following injuries on the person of Brij Raj Singh, P.W. 2. The Doctor opined that the injuries 
were caused by a firearm.   
15. He advised that x-rays be taken and that the injuries be kept in observation. In his opinion, the injuries were 
caused by a gun shot and were of fresh duration. In his opinion, the injuries could have been caused around 4 p.m. 
The doctor sent the memo Ex. Ka-4 on the same day, informing the case of Medico legal nature to the Barhan Police 
Station.   



16. The autopsy on the deceased was conducted by Dr. Ram Kumar Gupta, P.W.5, Medical Officer, SNM 
Hospital, Firozabad, District Agra. The Doctor opined that the cause of death was due to shock and hemorrhage as a 
result of ante-mortem injury.   
18. The prosecution examined Shiv Charan P.W.1, Brij Raj Singh P.W.2 and Yad Ram P.W.4 as eye witnesses of the 
occurrence. Dr. Govind Prasad P.W.3, Medical Officer Incharge, who had medically examined Brij Raj Singh, proved 
the injury report Ext. Ka 3. Dr. Ram Kumar Gupta P.W. 5, who had conducted autopsy on the dead body of the 
deceased, was also examined. On internal examination, he found semi digested food material in the small intestine 
and there was faecal matter present in the large intestines. He prepared the postmortem report Ex. Ka-5. In his opinion, 
the death of the deceased had taken place around 4 p.m. on 14.3.79 on account of the said injuries and shock.   
19. The accused was charged with killing the deceased u/s. 302 of the Indian Penal Code (For short, IPC) and 
with causing simple injuries to the injured u/s. 323 IPC. He was also charged with attempting to murder Brij Raj u/s. 
307 IPC. The accused appellant denied the charges, pleaded not guilty and asked to be tried.   
20. The crucial question which arose for consideration was whether the injuries caused to Brij Raj Singh 

P.W.2 could have been caused by the same shot that killed the deceased. If that was possible, the prosecution 
version became probable. But if the shot that killed the deceased and the shot that caused injuries to Brij Raj Singh 
were from different weapons, then the defence version was more probable. Shri B. Rai, Ballistic Expert, Forensic 
Science Laboratory, U.P. was called as court witness No.1. He was asked to explain the nature of the 12 bore 
cartridges and give an opinion, for which he wanted time to carry out experiments in the laboratory.    
21. The gun was given to him and he performed a test in his laboratory in the light of the statements of the eye-
witnesses, medical report and site-plan. He submitted his report, Ex. CKa.1, wherein he clearly opined that injuries 
Nos. 1 and 2 of the deceased were possible by the gun Ex.3 of the accused and injuries Nos.1 and 2 of the injured 
Brij Raj Singh were possible by another fire. By "fire", it is clear from the record that the Ballistic Expert was 
referring to a "firearm".   
22. Ultimately, we must answer the following question: Whether the prosecution story of a single shot 

causing injury to two persons, that is bullet injury to deceased and pellet injury to Brij Raj Singh, with the 

accused as the aggressor, stands sufficiently proved beyond reasonable doubt?   
17. In order to decide whether a single shot was fired or in fact two different shots were fired, we must carefully 
examine the versions of the prosecution and the defence and the report of the Ballistic Expert. According to the trial 
court, the medical evidence coupled with the Ballistic Expert report revealed the existence of two fires from two 
weapons and as such was inconsistent with the prosecution story. The trial court further provided that it is difficult 
to separate falsehood from the truth, as some material aspects of the occurrence appeared to have been deliberately 
withheld. "One has to separate the chaff from the grain and it is difficult to lay hand upon what part of the 

prosecution evidence is true and what part is untrue". According to the accused, the trial court had taken a reasonable 
and possible view of the entire evidence on record.   
25. The trial court observed that injury no. 1 (wound of entry) on Brij Raj Singh P.W.2 was on the right side of his 
back 10 cm. away from the mid line, 9 cms below the lower border of scapula. Injury no. 2 (wound of exit) was on 
the right side of his back 8 cm. away and lateral from injury no.1. This means that the exit wound was by the side of 
the entry wound at a distance of 8 cm.   
26. The dictionary meaning of 'lateral' is "by the side" and this means that the two injuries caused by pellets to 
Brij Raj Singh P.W.2 were horizontal and not vertical. The trial court opined that the single shot could not have caused 
vertical injury to one person and horizontal injury to another. It found it doubtful and not sufficiently proved that the 
same shot could have injured Brij Raj Singh and killed the deceased.   
27. This conclusion is further fortified by the report of the Ballistic Expert Sri B. Rai court witness No.1. He has 
given a definite opinion after making actual experiments by firing shots. This was done from the distance at which 
the occurrence was said to have taken place. The eye-witnesses had testified to this distance. The Ballistic Expert 
opined that the injuries to Brij Raj Singh P.W.2 were from a different shot from the one that killed the deceased.   
28. The relevant part of the evidence of the Ballistic Expert reads as under:   
29. "2. Question Whether bullet and Chharras both be used in 12 bore gun or not? Ans.12 bore gun have no 

bullet. It has small chharas, big chharas or one single ball shot with diameter about 0645."   
30. The Ballistic Expert after studying the postmortem report observed as under:   



"Studying the Post Mortem report No. 51/79 of deceased Ghurey Lal and injury report of Brijraj Singh dated 14.3.79, 

statement of doctor and witnesses and site plan and keeping the result of above experiments in mind, I reached in 

conclusion that injury No. 1 and 2 possible to sustain to deceased Ghurey Lal by this gun from the distance of 10 feet 

and injury No. 1 and 2 of injured Brij Raj Singh seems to sustain by some other shot."   
31. The Ballistic Expert categorically stated that in cartridges of standard 12 bore shot guns, bullets from other 
rifles cannot be used with small and big chharas (pellets).  Therefore, the trial court concluded that both the injuries 
were not possible by a single firearm.   
32. Leading experts of forensic science, particularly ballistic experts, do not indicate that from a single cartridge 
both bullets and pellets can be fired. Professor Apurba Nandy in his book "Principles of Forensic Medicine", first 
published in 1995 and reprinted in 2001, discussed cartridges. Professor Nandy mentioned that in some cases, instead 
of multiple pellets, a single shot or metallic ball, usually made of lead, is used. We note that the discussion regarding 
cartridges exclusively mentions pellets. No mention of bullets and pellets in cartridges is found in the numerous 
volumes of scholarly literature that we have consulted.    
34. The trial court stated that in the FIR itself it is mentioned that the injuries to Brij Raj Singh were by pellets 
and that of the deceased by a bullet. The Ballistic Expert has stated that the cartridge containing pellets cannot contain 
a bullet.   
Accordingly, the trial court reasoned that two weapons were used.   
35. The Ballistic Expert is a disinterested, independent witness who has technical knowledge and experience. It 
follows that the trial judge was fully justified in placing reliance on his report.   
36. The trial court also observed that removing the body of the deceased from the place of occurrence creates 
doubt that the prosecution was planning to substitute another story for the real facts. As such, the possibility that the 
deceased and his group were the aggressors is not ruled out. It is possible that pharsa and lathi blows had made the 
marks that were found on the gun. The gun may have snatched all of a sudden, causing it to fire upon the deceased 
and Brij Raj. Under the circumstances of the case, the use of another weapon, which had caused injuries to Brij Raj 
Singh P.W.2, is also not ruled out.   
37. The trial court further observed that the substratum of the prosecution story about the injuries to Brij Raj 
Singh is not established beyond reasonable doubt and the story of shooting the deceased by the same shot fired by the 
accused is not separable from other doubtful evidence of eyewitnesses. The circumstances show that the possibility 
of aggression on the part of the complainant side is not ruled out, then the benefit of doubt for killing the deceased by 
the accused would also go to the accused.   
38. The trial court also found force in the plea of right of private defence as set up by the accused.    
39. The trial court mentioned that there is force in this argument where the circumstances of the case show that 
two fire arms were used in the occurrence.  
The accused was all alone in his house at that time. The availability of a second weapon is possible only when the 
complainant side had brought it to the scene. This circumstance supports the defence case, that the complainants' side 
was the aggressor and they had come armed with weapons to the scene. It follows that the accused would apprehend 
grievous hurt and danger to his life. Accordingly, the right of self defence was open to him.   
40. In the concluding paragraph of the judgment, the trial court observed that when neither the prosecution nor 
the defence version is complete, then it is obvious that both the parties are withholding some information from the 
court. The burden of proving the charge to the hilt lies upon the prosecution. It has failed to discharge its burden. 
Thus, the benefit has to go to the accused.   
41. According to the trial court, the accused could not be convicted for the charges framed against him. He was 
entitled to get the benefit of doubt and, consequently, the accused had to be acquitted of the charges under sections 
302, 307 and 323 IPC.   
42. The State, aggrieved by the trial court's judgment, preferred an appeal before the High Court.   
43. The High Court in appeal re-appreciated the entire evidence and came to the conclusion that the trial court's 
judgment was perverse and unsustainable. It therefore set aside the trial court judgment and convicted the accused u/s. 
302 IPC for the murder of the deceased and u/s. 324 IPC for injuring Brij Raj Singh and sentenced him to life 
imprisonment and for six months R.I. respectively.   



44. Against the impugned judgment of the High Court, the accused appellant has preferred appeal to this court. 
We have been called upon to decide whether the trial court judgment was perverse and the High Court was justified 
in setting aside the same or whether the impugned judgment is unsustainable and against the settled legal position?   
45. We deem it appropriate to deal with the main reasons by which the trial court was compelled to pass the order 
of acquittal and the main reasons of the High Court in reversing the judgment of the trial court.   
MAIN REASONS FOR ACQUITTAL BY THE TRIAL COURT:   
 The trial court acquitted the accused for the following reasons:   
"1. The prosecution story of single shot injury to two persons one standing horizontally and the other vertically stands 

totally discredited by the medical and the evidence of Ballistic Expert.   
2. According to the FIR, the deceased received a spherical ball (ball shot) bullet injury and Brij Raj Singh 

P.W.2 received pellet injuries.    
The accused's gun had a cartridge that could only contain pellets. The Ballistic Expert has clearly stated that a 

cartridge containing pellets cannot contain a bullet. As such, it appears that two weapons were used.   
3. Dr. Ram Kumar Gupta, P.W.5 who conducted the post-mortem of the deceased, clearly stated that the 

deceased received injuries from a bullet whereas Dr.   
Govind Prasad Bakara who had examined Brijraj Singh P.W.2 clearly stated that both injuries were caused by a 

pellet.   
Therefore, according to medical evidence coupled with the evidence of the Ballistic Expert, two firearms must have 

been used. This version is quite inconsistent with the prosecution story.   
4. The injuries received by Brij Raj Singh P.W.2 were from the back side and the injury received by the deceased 

was from the front side and this shows that two weapons may have been used.   
5. Removal of the body of the deceased from the place of occurrence also created doubt with regard to the 

veracity of the prosecution version.   
6. The possibility that the deceased and the complainant's side were aggressors and had gone there and caused 

pharsa and lathi blows on the accused cannot be ruled out because of the marks on the gun Ex.3. That the said gun 

was fired in snatching all of a sudden, injuring the deceased also cannot be ruled out from the circumstances of the 

case.   
7. The trial court did not discard the defence version of right of private defence as pleaded by the accused.   
8. The trial court observed that it is difficult to separate falsehood from the truth, where some material aspects 

of the occurrence seem to have been deliberately withheld. It is a wellestablished principle of criminal jurisprudence 

that when two possible and plausible explanations co-exist, the explanation favourable to the accused should be 

adopted."   
MAIN REASONS FOR REVERSAL OF ACQUITTAL ORDER:   
46. The High Court gave the following reasons for setting aside the acquittal:   
"1. A perusal of the post-mortem report goes to show that autopsy conducted on the dead body of the deceased 

revealed antemortem gunshot wound of entry 2.5 cm x through and through on right side neck 2 cm lateral to midline 

of neck front aspect having corresponding wound of exit 5 cm x 4 cm on right side back of neck 5 cm below right ear. 

Therefore, this injury was almost horizontal.   
2. Medical examination of injured Brij Raj Singh revealed a round lacerated wound of entry 0.3 cm x 0.5 cm 

on right side back 10 cm away from midline and 9 cm below lower border of scapula having wound of exit 1.5 cm x 

0.5 cm x 0.5 on right side back 0.8 cm away and lateral from injury no. 1. Thus, this injury was also almost horizontal.   
3. The observation made by the trial judge that firearm injury caused to the deceased was vertical and to that 

of Brij Raj Singh horizontal is wholly fallacious.   
4. A layman does not understand the distinction between a cartridge containing pellets and the bullet. In 

common parlance, particularly in villages when a person sustains injuries by gun shot, it is said that he has received 

'goli' injury. Ghurey Lal fired at his uncle with his gun causing him Goli (bullet) injury and Brij Raj Singh also 

received pellet (chhara) injury which goes to show that injuries received by them were caused by two different 



weapons. There is hardly any difference between bullet and pellet for a layman. From 12 bore gun cartridge is fired 

and 12 bore cartridge always contain pellets though size of pellets may be different.   
5. A perusal of the post-mortem reports goes to show that autopsy conducted on the dead body of the deceased 

revealed antemortem gun shot wound of entry 2.5 cms. through and through on right side neck 2 cm lateral to midline 

of neck front aspect having corresponding wound of exit 5 cm x 4cm on right side back of neck 5 cm below right ear.    
Therefore, this injury was almost horizontal.   
6. The medical examination of injured Brij Raj Singh revealed a round lacerated wound of entry 0.3 cm x 0.5 

cm on right side back 10 cm away from midline and 9 cm below lower border of scapula having wound of exit 1.5 cm 

x 0.5 cm x 0.5 cm on right side back 0.8 cm away and lateral from injury no.1.    
Thus, this injury was also almost horizontal.   
7. The learned trial judge had noted the evidence of B. Rai, Ballistic Expert, C.W.1 that both the injuries would 

have been caused by two shots. While B. Rai, Ballistic Expert, C.W.1 had given the said opinion, he had also stated 

in his cross examination by the prosecution that if the assailant fired from place 'C' and the person receiving pellet 

injury standing at place 'B' would have turned around, on dispersal of pellets he could have received the pellet injuries 

if deceased and injured both would have stood in the same line of firing."   
OUR CONCLUSIONS:   
47. We disagree with the High Court.  
Admittedly, the deceased died of a bullet injury whereas Brij Raj Singh, P.W. 2 received pellet injuries. It is well 
settled that a cartridge cannot contain pellet and bullet shots together. Therefore, the injuries on deceased and injured 
P.W. 2 clearly establish that two shots were fired from two different fire arms.   
48. The High Court also observed that the laymen, meaning thereby the villagers, hardly know the difference 

between a bullet and a pellet. This finding has no basis, particularly in view of the statement of all the 
witnesses on record. Wherever the witnesses wanted to use 'bullet' they have clearly used 'Goli' or 'bullet' 
and wherever they wanted to use 'pellet' they have clearly used the word 'Chharra' which means pellets, so 
to say that the witnesses did not understand the distinction between the two is without any basis or 
foundation.   

52. We deem it appropriate to deal with some of the important cases which have been dealt with under the 1898 
Code by the Privy Council and by this Court. We would like to crystallize the legal position in the hope that the 
appellate courts do not commit similar lapses upon dealing with future judgments of acquittal.   
53. The earliest case that dealt with the controversy in issue was Sheo Swarup v. King Emperor AIR 1934 Privy 
Council 227. In this case, the ambit and scope of the powers of the appellate court in dealing with an appeal against 
acquittal has been aptly elucidated by the Privy Council. Lord Russell writing the judgment has observed as under:   
"..the High Court should and will always give proper weight and consideration to such matters as (1) the views of 

the trial Judge as to the credibility of the witnesses, (2) the presumption of innocence in favour of the accused, a 

presumption certainly not weakened by the fact that he has been acquitted at his trial, (3) the right of the accused 

to the benefit of any doubt, and (4) the slowness of an appellate court in disturbing a finding of fact arrived at by a 

Judge who had the advantage of seeing the witnesses.."   
54. The law succinctly crystallized in this case has been consistently followed by this Court. On proper analysis 
of the ratio and findings of this case, it is revealed that the findings of the trial court are based on the fundamental 
principles of the criminal jurisprudence. Presumption of innocence in favour of the accused further gets reinforced 
and strengthened by the acquittal of the trial court. The appellate court undoubtedly has wide powers of reappreciating 
and reevaluating the entire evidence but it would be justified in interfering with the judgment of acquittal only when 
the judgment of the trial court is palpably wrong, totally illfounded or wholly misconceived, based on erroneous 
analysis of evidence and non-existent material, demonstrably unsustainable or perverse.   
55. This Court again in the case of Surajpal Singh & Others v. State, AIR 1952 SC 52, has spelt out the powers 
of the High Court. The Court has also cautioned the Appellate Courts to follow well established norms while dealing 
with appeals from acquittal by the trial court. The Court observed as under:   
"It is well established that in an appeal under S. 417 Criminal P.C., the High Court has full power to review the 

evidence upon which the order of acquittal was founded, but it is equally well-settled that the presumption of 



innocence of the accused was further reinforced by his acquittal by the trial court, and the findings of the trial court 

which had the advantage of seeing the witnesses and hearing their evidence can be reversed only for very substantial 

and compelling reasons."   
56. This Court reiterated the principles and observed that presumption of innocence of accused is reinforced by 
an order of the acquittal. The appellate court could have interfered only for very substantial and compelling reasons.   
57. In Tulsiram Kanu v. The State, AIR 1954 SC 1, this Court explicated that the appellate court would be 
justified in reversing the acquittal only when very substantial question and compelling reasons are present. In this 
case, the Court used a different phrase to describe the approach of an appellate court against an order of acquittal. 
There, the Sessions Court expressed that there was clearly reasonable doubt in respect of the guilt of the accused on 
the evidence put before it. Kania, C.J., observed that it required good and sufficiently cogent reasons to overcome 
such reasonable doubt before the appellate court came to a different conclusion.   
58. In the same year, this Court had an occasion to deal with Madan Mohan Singh v. State of Uttar Pradesh, AIR 
1954 SC 637, wherein it said that the High Court had not kept the rules and principles of administration of criminal 
justice clearly before it and that therefore the judgment was vitiated by nonadvertence to and mis-appreciation of 
various material facts transpiring in evidence. The High Court failed to give due weight and consideration to the 
findings upon which the trial court based its decision.   
59. The same principle has been followed in Atley v. State of U.P. AIR 1955 SC 807, wherein the Court said:   
"It has been laid down by this Court that it is open to the High Court on an appeal against an order of acquittal to 

review the entire evidence and to come to its own conclusion, of course, keeping in view the well-established rule that 

the presumption of innocence of the accused is not weakened but strengthened by the judgment of acquittal passed 

by the trial court which had the advantage of observing the demeanour of witnesses whose evidence have been 

recorded in its presence.   
It is also well settled that the court of appeal has as wide powers of appreciation of evidence in an appeal against an 

order of acquittal as in the case of an appeal against an order of conviction, subject to the riders that the presumption 

of innocence with which the accused person starts in the trial court continues even up to the appellate stage and that 

the appellate court should attach due weight to the opinion of the trial court which recorded the order of acquittal."   
63. In Noor Khan v. State of Rajasthan, AIR 1964 SC 286, this Court relied on the principles of law enunciated 
by the Privy Council in Sheo Swarup1934 Indlaw PC 30 (supra) and observed thus:   
"Sections 417, 418 and 423 give to the High Court full power to review at large the evidence upon which the order 

of acquittal was founded, and to reach the conclusion that upon that evidence the order of acquittal should be 

reversed. But in exercising the power conferred by the Code and before reaching its conclusions upon fact, the High 

Court should and will always give proper weight and consideration to such matters as (1) the views of the trial Judge 

as to the credibility of the witnesses; (2) the presumption of innocence in favour of the accused, a presumption not 

weakened by the fact that he has been acquitted at his trial; (3) the right of the accused to the benefit of any doubt; 

and (4) the slowness of an appellate Court in disturbing a finding of fact arrived at by a Judge who had the advantage 

of seeing the witnesses."   
64. In Khedu Mohton & Others v. State of Bihar, (1970) 2 SCC 450, this Court gave the appellate court broad 
guidelines as to when it could properly disturb an acquittal. The Court observed as under:   
"3. It is true that the powers of the High Court in considering the evidence on record in appeals under Section 417, 

Cr. P.C. are as extensive as its powers in appeals against convictions but that court at the same time should bear in 

mind the presumption ofinnocence of accused persons which presumption is not weakened by their acquittal. It must 

also bear in mind the fact that the appellate judge had found them not guilty. Unless the conclusions reached by him 

are palpably wrong or based on erroneous view of the law or that his decision is likely to result in grave injustice, 

the High Court should be reluctant to interfere with his conclusions. If two reasonable conclusions can be reached 

on the basis of the evidence on record then the view in support of the acquittal of the accused should be preferred. 

The fact that the High Court is inclined to take a different view of the evidence on record is not sufficient to interfere 

with the order of acquittal."   
65. In Shivaji Sahabrao Bobade & Another v. State of Maharashtra, (1973) 2 SCC 793, the Court observed thus:   
"An appellant aggrieved by the overturning of his acquittal deserves the final court's deeper concern on fundamental 

principles of criminal justice...... ........ But we hasten to add even here that, although the learned judges of the High 



Court have not expressly stated so, they have been at pains to dwell at length on all the points relied on by the trial 

court as favourable to the prisoners for the good reason that they wanted to be satisfied in their conscience whether 

there was credible testimony warranting, on a fair consideration, a reversal of the acquittal registered by the court 

below. In law there are no fetters on the plenary power of the Appellate Court to review the whole evidence on which 

the order of acquittal is founded and, indeed, it has a duty to scrutinise the probative material de novo, informed, 

however, by the weighty thought that the rebuttable innocence attributed to the accused having been converted into 

an acquittal the homage our jurisprudence owes to individual liberty constrains the higher court not to upset the 

holding without very convincing reasons and comprehensive consideration, In our view the High Court's judgment 

survives this exacting standard."   
66. In Lekha Yadav v. State of Bihar (1973) 2 SCC 424, the Court following the case of Sheo Swarup1934 
Indlaw PC 30 (supra) again reiterated the legal position as under:   
"The different phraseology used in the judgments of this Court such as- (a) substantial and compelling reasons: (b) 

good and sufficiently cogent reasons; (c) strong reasons.   
are not intended to curtail the undoubted power of an appellate court in an appeal against acquittal to review the 

entire evidence and to come to its own conclusion, but in doing so it should not only consider every matter on record 

having a bearing on the questions of fact and the reasons given by the court below in support of its order of acquittal 

but should express the reasons in its judgment which led it to hold that the acquittal was not justified."    
67. In Khem Karan & Others v. State of U.P. & Another AIR 1974 SC 1567 1974 Indlaw SC 396, this Court 
observed:   
"Neither mere possibilities nor remote possibilities nor mere doubts which are not reasonable can, without danger to 

the administration of justice, be the foundation of the acquittal of an accused person, if there is otherwise fairly 

credible testimony."   
68. In Bishan Singh & Others v. The State of Punjab (1974) 3 SCC 288, Justice Khanna speaking for the Court 
provided the legal position:   
"22. It is well settled that the High Court in appeal u/s. 417 of the CrPC has full power to review at large the evidence 

on which the order of acquittal was founded and to reach the conclusion that upon the evidence the order of acquittal 

should be reversed. No limitation should be placed upon that power unless is be found expressly stated be in the 

Code, but in exercising the power conferred by the Code and before reaching its conclusion upon fact the High Court 

should give proper weight and consideration to such matters as (1) the views of the trial judge as to the credibility of 

the witnesses; (2) the presumption of innocence in favour of the accused, a presumption certainly not weakened by 

the fact that he has been acquitted at his trial; (3) the right of the accused to the benefit of any doubt; & (4) the 

slowness of an appellate court in disturbing a finding of fact arrived at by a judge who had the advantage of seeing 

the witnesses." 69. In Umedbhai Jadavbhai v. The State of Gujarat (1978) 1 SCC 228, the Court observed thus:   
"In an appeal against acquittal, the High Court would not ordinarily interfere with the Trial Court's conclusion unless 

there are compelling reasons to do so inter alia on account of manifest errors of law or of fact resulting in miscarriage 

of justice."   
70. In B.N. Mutto & Another v. Dr. T.K. Nandi (1979) 1 SCC 361, the Court observed thus:   
"It stems out of the fundamental principle of our criminal jurisprudence that the accused is entitled to the benefit of 

any reasonable doubt. If two reasonably probable and evenly balanced views of the evidence are possible, one must 

necessarily concede the existence of a reasonable doubt. But, fanciful and remote possibilities must be left out of 

account. To entitle an accused person to the benefit of a doubt arising from the possibility of a duality of views, the 

possible view in favour of the accused must be as nearly reasonably probable as that against him. If the 

preponderance of probability is all one way, a bare possibility of another view will not entitle the accused to claim 

the benefit of any doubt. It is, therefore, essential that any view of the evidence in favour of the accused must be 

reasonable even as any doubt, the benefit of which an accused person may claim, must be reasonable. "A reasonable 

doubt", it has been remarked, "does not mean some light, airy, insubstantial doubt that may flit through the minds of 

any of us about almost anything at some time or other, it does not mean a doubt begotten by sympathy out of reluctance 

to convict; it means a real doubt, a doubt founded upon reasons. [Salmond J. in his charge to the jury in R.V. Fantle 

reported in 1959 Criminal Law Review  
584.]"   



71. In Tota Singh & Another v. State of Punjab (1987) 2 SCC 529, the Court reiterated the same principle in the 
following words: "This Court has repeatedly pointed out that the mere fact that the appellate court is inclined on a 

reappreciation of the evidence to reach a conclusion which is at variance with the one recorded in the order of 

acquittal passed by the court below will not constitute a valid and sufficient ground for setting aside the acquittal. 

The jurisdiction of the appellate court in dealing with an appeal against an order of acquittal is circumscribed by the 

limitation that no interference is to be made with the order of acquittal unless the approach made by the lower court 

to the consideration of the evidence in the case is vitiated by some manifest illegality or the conclusion recorded by 

the court below is such which could not have been possibly arrived at by any court acting reasonably and judiciously 

and is, therefore, liable to be characterised as perverse. Where two views are possible on an appraisal of the evidence 

adduced in the case and the court below has taken a view which is a plausible one, the appellate court cannot legally 

interfere with an order of acquittal even if it is of the opinion that the view taken by the court below on its consideration 

of the evidence is erroneous."   
72. In Ram Kumar v. State of Haryana 1995 Supp. (1) SCC 248, this Court had another occasion to deal with a 
case where the court dealt with the powers of the High Court in appeal from acquittal. The Court observed as under:   
".. the High Court should not have interfered with the order of acquittal merely because another view on an appraisal 

of the evidence on record was possible. In this connection it may be pointed out that the powers of the High Court in 

an appeal from order of acquittal to reassess the evidence and reach its own conclusions u/ss. 378 and 379 CrPC are 

as extensive as in any appeal against the order of conviction. But as a rule of prudence, it is desirable that the High 

Court should give proper weight and consideration to the view of the trial court with regard to the credibility of the 

witness, the presumption of innocence in favour of the accused, the right of accused to the benefit of any doubt and 

the slowness of appellate court in justifying a finding of fact arrived at by a judge who had the advantage of of seeing 

the witness.    
No doubt it is settled law that if the main grounds on which the Court below has based its order acquitting the accused, 

are reasonable and plausible, and the same cannot entirely and effectively be dislodged or demolished, the High 

Court should not disturb the order of acquittal. We shall, therefore, examine the evidence and the material on record 

to see whether the conclusions recorded by the Trial Court in acquitting the appellant are reasonable and plausible 

or the same are vitiated by some manifest illegality or the conclusion recorded by the Trial Court are such which 

could not have been possibly arrived at by any Court acting reasonably and judiciously which may in other words be 

characterized as perverse."   
73. This Court time and again has provided direction as to when the High Courts should interfere with an 
acquittal. In Madan Lal v. State of J & K, (1997) 7 SCC 677 1997 Indlaw SC 1460, the Court observed as under:   
"8. ........ that there must be "sufficient and compelling reasons" or "good and sufficiently cogent reasons" for the 

appellate court to alter an order of acquittal to one of conviction........"   
74. In Sambasivan & Others v. State of Kerala (1998) 5 SCC 412, while relying on the case of Ramesh Babulal 
Doshi (Supra), the Court observed thus:   
"The principles with regard to the scope of the powers of the appellate court in an appeal against acquittal, are well 

settled. The powers of the appellate court in an appeal against acquittal are no less than in an appeal against 

conviction. But where on the basis of evidence on record two views are reasonably possible the appellate court cannot 

substitute its view in the place of that of the trial court. It is only when the approach of the trial court in acquitting 

an accused is found to be clearly erroneous in its consideration of evidence on record and in deducing conclusions 

therefrom that the appellate court can interfere with the order of acquittal."   
75. In Bhagwan Singh & Others v. State of M.P. (2002) 4 SCC 85, the Court repeated one of the fundamental 
principles of criminal jurisprudence that if two views are possible on the evidence adduced in the case, one pointing 
to the guilt of the accused and the other to his innocence, the view which is favourable to the accused should be 
adopted. The Court observed as under:- "7. The golden thread which runs through the web of administration of justice 

in criminal case is that if two views are possible on the evidence adduced in the case, one pointing to the guilt of the 

accused and the other to his innocence, the view which is favourable to the accused should be adopted. Such is not a 

jurisdiction limitation on the appellate court but a Judge made guidelines for circumspection. The paramount 

consideration of the court is to ensure that miscarriage of justice is avoided."   



76. In Harijana Thirupala & Others v. Public Prosecutor, High Court of A.P., Hyderabad (2002) 6 SCC 470 2002 
Indlaw SC 1635, this Court again had an occasion to deal with the settled principles of law restated by several 
decisions of this Court. Despite a number of judgments, High Courts continue to fail to keep them in mind before 
reaching a conclusion. The Court observed thus:   
"10. The principles to be kept in mind in our system of administration of criminal justice are stated and restated in 

several decisions of this Court. Yet, sometimes High Courts fail to keep them in mind before reaching a conclusion 

as to the guilt or otherwise of the accused in a given case. The case on hand is one such case. Hence it is felt necessary 

to remind about the well-settled principles again. It is desirable and useful to remind and keep in mind these principles 

in deciding a case.   
11. In our administration of criminal justice an accused is presumed to be innocent unless such a presumption 

is rebutted by the prosecution by producing the evidence to show him to be guilty of the offence with which he is 

charged.   
Further if two views are possible on the evidence produced in the case, one indicating to the guilt of the accused and 

the other to his innocence, the view favourable to the accused is to be accepted. In cases where the court entertains 

reasonable doubt regarding the guilt of the accused the benefit of such doubt should go in favour of the accused. At 

the same time, the court must not reject the evidence of the prosecution taking it as false, untrustworthy or unreliable 

on fanciful grounds or on the basis of conjectures and surmises. The case of the prosecution must be judged as a 

whole having regard to the totality of the evidence. In appreciating the evidence the approach of the court must be 

integrated not truncated or isolated. In other words, the impact of the evidence in totality on the prosecution case or 

innocence of the accused has to be kept in mind in coming to the conclusion as to the guilt or otherwise of the accused. 

In reaching a conclusion about the guilt of the accused, the court has to appreciate, analyse and assess the evidence 

placed before it by the yardstick of probabilities, its intrinsic value and the animus of witnesses.    
It must be added that ultimately and finally the decision in every case depends upon the facts of each case.   
12. Doubtless the High Court in appeal either against an order of acquittal or conviction as a court of first 

appeal has full power to review the evidence to reach its own independent conclusion. However, it will not interfere 

with an order of acquittal lightly or merely because one other view is possible, because with the passing of an order 

of acquittal presumption of innocence in favour of the accused gets reinforced and strengthened. The High Court 

would not be justified to interfere with the order of acquittal merely because it feels that sitting as a trial court it 

would have proceeded to record a conviction; a duty is cast on the High Court while reversing an order of acquittal 

to examine and discuss the reasons given by the trial court to acquit the accused and then to dispel those reasons. If 

the High Court fails to make such an exercise the judgment will suffer from serious infirmity."    
77.  In C. Antony v. K.G. Raghavan Nair,  
(2003) 1 SCC 1 had to reiterate the legal position in cases where there has been acquittal by the trial courts. This Court 
observed thus:   
"6. This Court in a number of cases has held that though the appellate court has full power to review the evidence 

upon which the order of acquittal is founded, still while exercising such an appellate power in a case of acquittal, the 

appellate court, should not only consider every matter on record having a bearing on the question of fact and the 

reasons given by the courts below in support of its order of acquittal, it must express its reasons in the judgment 

which led it to hold that the acquittal is not justified. In those line of cases this Court has also held that the appellate 

court must also bear in mind the fact that the trial court had the benefit of seeing the witnesses in the witness box and 

the presumption of innocence is not weakened by the order of acquittal, and in such cases if two reasonable 

conclusions can be reached on the basis of the evidence on record, the appellate court should not  
disturb the finding of the trial court."   
78. In State of Karnataka v. K. Gopalkrishna, (2005) 9 SCC 291, while dealing with an appeal against acquittal, 
the Court observed:   
"In such an appeal the Appellate Court does not lightly disturb the findings of fact recorded by the Court below. If on 

the basis of the same evidence, two views are reasonably possible, and the view favouring the accused is accepted by 

the Court below, that is sufficient for upholding the order of acquittal. However, if the Appellate Court comes to the 

conclusion that the findings of the Court below are wholly unreasonable or perverse and not based on the evidence 

on record, or suffers from serious illegality including ignorance or misreading of evidence on record, the Appellate 

Court will be justified in setting aside such an order of acquittal."   



79. In The State of Goa v. Sanjay Thakran, (2007) 3 SCC 755, this Court relied on the judgment in State of 
Rajasthan v. Raja Ram (2003) 8 SCC 180 and observed as under:   
"15. Generally, the order of acquittal shall not be interfered with because the presumption of innocence of the accused 

is further strengthened by acquittal. The golden thread which runs through the web of administration of justice in 

criminal cases is that if two views are possible on the evidence adduced in the case, one pointing to the guilt of the 

accused and the other to his innocence, the view which is favourable to the accused should be adopted. ... The 

principle to be followed by appellate court considering the appeal against the judgment of acquittal is to interfere 

only when there are compelling and substantial reasons for doing so. If the impugned judgment is clearly 

unreasonable, it is a compelling reason for interference." The Court further held as follows:   
"16. it is apparent that while exercising the powers in appeal against the order of acquittal the court of appeal would 

not ordinarily interfere with the order of acquittal unless the approach of the lower court is vitiated by some manifest 

illegality and the conclusion arrived at would not be arrived at by any reasonable person and, therefore, the decision 

is to be characterized as perverse. Merely because two views are possible, the court of appeal would not take the 

view which would upset the judgment delivered by the court below."   
80. In Chandrappa & Others v. State of  
Karnataka (2007) 4 SCC 415, this Court held:   
"(1) An appellate court has full power to review, reappreciate and reconsider the evidence upon which the order of 

acquittal is founded.   
(2) The Code of Criminal Procedure, 1973 puts no limitation, restriction or condition on exercise of such power 

and an appellate court on the evidence before it may reach its own conclusion, both on questions of fact and of law.   
(3) Various expressions, such as, "substantial and compelling reasons", "good and sufficient grounds", "very 

strong circumstances", "distorted conclusions", "glaring mistakes", etc. are not intended to curtail extensive powers 

of an appellate court in an appeal against acquittal. Such phraseologies are more in the nature of "flourishes of 

language" to emphasise the reluctance of an appellate court to interfere with acquittal than to curtail the power of 

the court to review the evidence and to come to its own conclusion.   
(4) An appellate court, however, must bear in mind that in case of acquittal, there is double presumption in 

favour of the accused. Firstly, the presumption of innocence is available to him under the fundamental principle of 

criminal jurisprudence that every person shall be presumed to be innocent unless he is proved guilty by a competent 

court of law. Secondly, the accused having secured his acquittal, the presumption of his innocence is further 

reinforced, reaffirmed and strengthened by the trial court.   
(5) If two reasonable conclusions are possible on the basis of the evidence on record, the appellate court should 

not disturb the finding of acquittal recorded by the trial court."    
The following principles emerge from the cases above:   
"1. The appellate court may review the evidence in appeals against acquittal u/ss. 378 and 386 of the Criminal 
Procedure Code, 1973. Its power of reviewing evidence is wide and the appellate court can reappreciate the entire 

evidence on record. It can review the trial court's conclusion with respect to both facts and law.   
2. The accused is presumed innocent until proven guilty. The accused possessed this presumption when he was 

before the trial court. The trial court's acquittal bolsters the presumption that he is innocent.   
3. Due or proper weight and consideration must be given to the trial court's decision. "   
81. This is especially true when a witness' credibility is at issue. It is not enough for the High Court to take a 
different view of the evidence. There must also be substantial and compelling reasons for holding that trial court was 
wrong.   
82. In light of the above, the High Court and other appellate courts should follow the well settled principles 

crystallized by number of judgments if it is going to overrule or otherwise disturb the trial court's acquittal:   
"1. The appellate court may only overrule or otherwise disturb the trial court's acquittal if it has "very substantial 

and compelling reasons" for doing so.   
A number of instances arise in which the appellate court would have "very substantial and compelling reasons" to 

discard the trial court's decision. "Very substantial and compelling reasons" exist when:   



(i) The trial court's conclusion with regard to the facts is palpably wrong;   
(ii) The trial court's decision was based on an erroneous view of law;   
(iii) The trial court's judgment is likely to result in "grave miscarriage of justice";  (iv) The entire approach of 

the trial court in dealing with the evidence was patently illegal; (v) The trial court's judgment was manifestly unjust 

and unreasonable;   
(vi) The trial court has ignored the evidence or misread the material evidence or has ignored material documents 

like dying declarations/ report of the Ballistic expert, etc.   
(vii) This list is intended to be illustrative, not exhaustive.   
2. The Appellate Court must always give proper weight and consideration to the findings of the trial court.   
3. If two reasonable views can be reached one that leads to acquittal, the other to conviction the High 

Courts/appellate courts must rule in favour of the accused."   
83. Had the well settled principles been followed by the High Court, the accused would have been set free long 
ago.    
84. Though the appellate court's power is wide and extensive, it must be used with great care and caution.   
85. We have considered the entire evidence and documents on record and the reasoning given by the trial court 
for acquitting the accused and also the reasoning of the High Court for reversal of the judgment of acquittal. We have 
also dealt with a number of cases decided by the Privy Council and this Court since 1934. In our considered opinion, 
the trial court carefully scrutinized the entire evidence and documents on record and arrived at the correct conclusion. 
We are clearly of the opinion that the reasoning given by the High Court for overturning the judgment of the trial 
court is wholly unsustainable and contrary to the settled principles of law crystallized by a series of judgment.   

.   
86. On marshalling the entire evidence and the documents on record, the view taken by the trial court is certainly 
a possible and plausible view. The settled legal position as explained above is that if the trial court's view is possible 
and plausible, the High Court should not substitute the same by its own possible views. The difference in treatment 
of the case by two courts below is particularly noticeable in the manner in which they have dealt with the prosecution 
evidence. While the trial court took great pain in discussing all important material aspects and to record its opinion on 
every material and relevant point, the learned Judges of the High Court have reversed the judgment of the trial court 
without placing the very substantial reasons given by it in support of its conclusion. The trial court after marshalling 
the evidence on record came to the conclusion that there were serious infirmities in the prosecution's story.    
87. Following the settled principles of law, it gave the benefit of doubt to the accused. In the impugned judgment, 
the High Court totally ignored the settled legal position and set aside the well-reasoned judgment of the trial court.   
88. The trial court categorically came to the finding that when the substratum of the evidence of the prosecution 
witnesses was false, then the prosecution case has to be discarded. When the trial court finds so many serious 
infirmities in the prosecution version, then the trial court was virtually left with no choice but to give benefit of doubt 
to the accused according to the settled principles of criminal jurisprudence.   
89. On careful analysis of the entire evidence on record, we are of the view that the reasons given by the High 
Court for reversing the judgment of acquittal is unsustainable and contrary to settled principles of law. The trial court 
has the advantage of watching the demeanour of the witnesses who have given evidence, therefore, the appellate court 
should be slow to interfere with the decisions of the trial court. An acquittal by the trial court should not be interfered 
with unless it is totally perverse or wholly unsustainable.   
90. On consideration of the totality of the circumstances, the appeal filed by the appellant is allowed and the 
impugned judgment passed by the High Court is set aside. The appellant would be set at liberty forthwith unless 
required in any other case.   
Appeal allowed  

--------------------- 
 



IN THE SUPREME COURT OF INDIA 

Bindeshwari Prasad Singh @ B.P. Singh and Ors. Vs. State of Bihar (Now Jharkhand) and Anr. 

(2002) 6 SCC 650 

Judges/Coram:  

M.B. Shah and B.P. Singh, JJ.   

CaseNote:  

Code of Criminal Procedure, 1973 - Sections 397 and 401--Revision against acquittal--Jurisdiction of  

High Court--High Court cannot convert finding of acquittal into one of conviction--Murder case-Acquittal by 

trial court affirmed by High Court--Revision by informant--Whether High Court justified in reappreciating 

evidence, setting aside acquittal and directing retrial?-- Held, "no" when no legal infirmity found.  

Sub-section (3) of Section 401, Cr. P.C., in terms provides that nothing in Section 401 shall be deemed to 

authorize a High Court to convert a finding of acquittal into one of conviction. The aforesaid subsection, which 

places a limitation on the powers of the revisional court, prohibiting it from converting a finding of acquittal 

into one of conviction, is itself indicative of the nature and extent of the revisional power conferred by Section 

401 of the Code of Criminal Procedure. If the High Court could not convert a finding of acquittal into one of 

conviction directly, it could not do so indirectly by the method of ordering a retrial. The High Court will not be 

justified in interfering with an order of acquittal merely because the trial court has taken a wrong view of the 

law or has erred in appreciation of evidence. It is neither possible nor advisable to make an exhaustive list of 

circumstances in which exercise of revisional jurisdiction may be justified.  

In the absence of any legal infirmity either in the procedure or in the conduct of the trial, there was no 

justification for the High Court to interfere in exercise of its revisional jurisdiction. In the absence of manifest 

illegality resulting in grave miscarriage of justice, exercise of revisional jurisdiction in such cases is not 

warranted.  

In exercise of revisional jurisdiction against an order of acquittal at the instance of a private party, the Court 

exercises only limited jurisdiction and should not constitute itself into an appellate court which has a much 

wider jurisdiction to go into questions of facts and law, and to convert an order of acquittal into one of 

conviction. It cannot be lost sight of that when a retrial is ordered, the dice is heavily loaded against the accused, 

and that itself must caution the Court exercising revisional jurisdiction. Therefore, there is no justification for 

the impugned order of the High Court ordering retrial of the appellants.  

 

JUDGMENT  

B.P. Singh, J.  

1. Special leave granted.  

2. The appellants herein were tried by the learned Sessions Judge, Dhanbad in Sessions Trial No. 193 of 1992 
charged of the offence under Sections 302 and 302/114 of the Indian Penal Code. The learned Sessions Judge by 
judgment and order dated 21st January, 1994 acquitted the appellants of the charges leveled against them, finding that 
the prosecution had not proved its case beyond reasonable doubt.  

3. The appeal preferred by the State against the acquittal of the appellants was dismissed by the High Court by 
its order dated 22nd November, 1994. No doubt the appeal was dismissed on the ground of limitation.  

4. A revision was preferred by the informant to the High Court under Section 401 of the Code of Criminal 
Procedure which has been allowed by the impugned judgment and order dated 6th June, 2001 in Criminal Revision 
No. 48 of 1994. The judgment of acquittal was set aside and the case was remitted to the Sessions Judge for re-trial 
in accordance with law.  

5. From the evidence on record it appears that an occurrence took place on 20th July, 1989 at about 4.00 p.m. 
The informant and appellant No. 1 entered into an altercation in connection with removal of creepers which had 
climbed up to the balcony of the informant. The informant as well as appellant 2 to 5 herein reside in the same 



building. The altercation took an ugly turn and abuses were exchanged between appellant No. 1 and the informant. In 
the meantime son of the informant, namely Kumud came down and asked the appellants as to why they had not 
removed the creepers. The case of the prosecution is that appellant No. 1 and other appellants shouted and ordered 
assault on Kumud. In the assault that followed, deceased Kumud was hit on the head with an iron rod, as a result of 
which he sustained a serious injury. He was taken to the Bokaro General Hospital, where he was declared dead.   

6. The matter was reported to the police. Thereafter the case was investigated and the appellants were put up 
for trial before the Sessions Judge, Dhanbad.  

7. The prosecution relied upon the testimony of three eye witnesses, namely PWs. 1, 3 and 4, who were the 
mother, sister and father respectively of the deceased. The First Information Report was lodged by PW.4, the father 
of the deceased. The prosecution also relied upon the medical evidence on record, which according to the prosecution, 
corroborated the evidence of the witnesses. The learned Sessions Judge after a consideration of the evidence on record, 
acquitted the appellants of the charges leveled against them.  

8. The State's appeal having been dismissed, a criminal revision was filed by the informant, PW.4 under Section 
401 of the Code of Criminal Procedure before the High Court.  

9. In the revision before the High Court it was sought to be urged on behalf of the informant that there was no 
reason to discard the testimony of PWs. 1, 3 & 4. The medical evidence on record corroborated their testimony. 
Therefore, on the basis of the evidence on record, it should have been held that the prosecution had proved its case 
beyond reasonable doubt.  

10. On the other hand it was high-lighted by the appellants that the trial court had recorded its reasons for their 
acquittal. In the First Information Report a clear allegation was made against appellant No. 1 of having assaulted 
Kumud (deceased) on his head with an iron rod. However, other witnesses in the course of their deposition attributed 
the assault on Kumud to appellant No. 2, Anuj. The informant also, in his deposition before the Court, changed his 
version and in line with other witnesses deposed that it was Anuj, appellant No. 2 who gave the blow with an iron rod 
on the head of the deceased resulting in his death. The medical evidence on record discloses that there were two 
external injuries only, the first being a lacerated wound over the middle part of the left parietal area and the other 
being an abrasion on the back of the right elbow.  

11. A mere perusal of the judgment of the High Court would disclose that the High Court re-appreciated the 
evidence on record and came to the conclusion that the learned Sessions Judge was not justified in recording the order 
of acquittal. The evidence of eye witnesses was consistent and so far as the informant is concerned, no doubt in the 
First Information Report he had attributed the fatal injury to appellant No. 1 but he later changed his version and 
deposed that the injury was caused by appellant No. 2. The High Court was impressed by the argument that the First 
Information Report not being a substantive piece of evidence, at best the evidence of the informant was not 
corroborated by the First Information Report. The High Court further found that the presence of eye witnesses was 
natural and the mere fact that they were related was no ground to discard their testimony. Rejecting the argument 
urged on behalf of the appellants that there was no mention in the First Information Report about the presence of the 
wife and the daughter of the informant as eye witnesses who witnessed the occurrence from the balcony, the learned 
Judge observed that it was not expected that every detail would be mentioned in the First Information Report. On 
such reasoning, the High Court set aside the order of acquittal and ordered re-trial of the appellants.  

12. We have carefully considered the material on record and we are satisfied that the High Court was not justified 
in reappreciating the evidence on record and coming to a different conclusion in a revision preferred by the informant 
under Section 401 of the Code of Criminal Procedure.   

Sub-section (3) of Section 401 in terms provides that nothing in Section 401 shall be deemed to authorize a High 
Court to convert a finding of acquittal into one of conviction. The aforesaid sub-section, which places a limitation on 
the powers of the revisional court, prohibiting it from converting a finding of acquittal into one of conviction, is itself 
indicative of the nature and extent of the revisional power conferred by Section 401 of the Code of Criminal 
Procedure. If the High Court could not convert a finding of acquittal into one of conviction directly, it could not do 
so indirectly by the method of ordering a retrial. It is well settled by a catena of decisions of this Court that the High 
Court will ordinarily not interfere in revision with an order of acquittal except in exceptional cases where the interest 
of public justice requires interference for the correction of a manifest illegality or the prevention of gross miscarriage 
of justice. The High Court will not be justified in interfering with an order of acquittal merely because the trial court 
has taken a wrong view of the law or has erred in appreciation of evidence. It is neither possible nor advisable to make 
an exhaustive list of circumstances in which exercise of revisional jurisdiction may be justified, but decisions of this 



Court have laid down the parameters of exercise of revisional jurisdiction by the High Court under Section 401 of the 
Code of Criminal Procedure in an appeal against acquittal by a private party. (See MANU/SC/0023/1951 : 
1951CriLJ510 : 1951CriLJ510 :D. Stephens v. Nosibolla; MANU/SC/0133/1962 : [1963]3SCR412 : K.C. Reddy v. 
State of Andhra Pradesh : MANU/SC/0076/1973 : 1973CriLJ1404 : Akalu Ahir and Ors. v. Ramdeo Ram 
MANU/SC/0179/1975 : AIR1975SC1854 : Pakalapati Narayana Gajapathi Raju and Ors.  

v. Bonapalli Peda Appadu and Anr. and MANU/SC/0398/1967 : 1968CriLJ665 : 1968CriLJ665 : Mahendra Pratap 
Singh v. Sarju Singh).  

13. The instant case is not one where any such illegality was committed by the trial court. In the absence of any 
legal infirmity either in the procedure or in the conduct of the trial, there was no justification for the High Court to 
interfere in exercise of its revisional jurisdiction. It has repeatedly been held that the High Court should not re-
appreciate the evidence to reach a finding different from the trial court. In the absence of manifest illegality resulting 
in grave miscarriage of justice, exercise of revisional jurisdiction in such cases is not warranted.  

14. We are, therefore, satisfied that the High Court was not justified in interfering with the order of acquittal in 
exercise of its revisional jurisdiction at the instance of the informant.   

It may be that the High Court on appreciation of the evidence on record may reach a conclusion different from that 
of the trial court. But that by itself is no justification for exercise of revisional jurisdiction under Section 401 of the 
Code of Criminal Procedure against a judgment of acquittal. We cannot say that the judgment of the trial Court in the 
instant case was perverse. No defect of procedure has been pointed out. There was also no improper acceptance or 
rejection of evidence nor was there any defect of procedure or illegality in the conduct of the trial vitiating the trial 
itself.  

At best the High Court thought that the prosecution witnesses were reliable while the trial court took the opposite 
view. This Court has repeatedly observed that in exercise of revisional jurisdictional against an order of acquittal at 
the instance of a private party, the Court exercises only limited jurisdiction and should not constitute itself into an 
appellate court which has a much wider jurisdiction to go into questions of facts and law, and to convert an order of 
acquittal into one of conviction. It cannot be lost sight of that when a re-trial is ordered, the dice is heavily loaded 
against the accused, and that itself must caution the Court exercising revisional jurisdiction. We, therefore, find no 
jurisdiction for the impugned order of the High Court ordering re-trial of the appellants.  

15. The High Court has noticed the fact that the State had preferred an appeal against the acquittal of the 
appellants. That appeal was dismissed by the High Court on the ground of limitation. In principle that makes no 
difference, because the dismissal of the appeal even on the ground of limitation is a dismissal for all purposes. As 
observed earlier, the jurisdiction of the High Court in dealing with an appeal against acquittal preferred under Section 
374 of the Code of Criminal Procedure is much wider than the jurisdiction of revisional court exercising jurisdiction 
under Section 401 of the Code of Criminal Procedure against an order of acquittal at the instance of a private party. 
All grounds that may be urged in support of the revision petition may be urged in the appeal, but not vice versa. The 
dismissal of an appeal preferred by the State against the order of acquittal puts a seal of finality on the judgment of 
the trial court. In such a case it may not be proper exercise of discretion to exercise revisional jurisdiction under 
Section 401 of the Code of Criminal Procedure against the order of acquittal at the instance of a private party. Exercise 
of revisional jurisdiction in such a case may give rise to an incongruous situation where an accused tried and acquitted 
of an offence, and the order of acquittal upheld in appeal by its dismissal, may have to face a second trial for the same 
offence of which he was acquitted.  

16. For these reasons we allow this appeal and set aside the impugned judgment and order of the High Court.  

-----------------  



 
 

IN THE SUPREME COURT OF INDIA 
Rama and Ors. Vs. State of Rajasthan  

AIR 2002 SC 1814 
Judges/Coram: 

M.B. Shah and B.N. Agrawal, JJ.  
JUDGMENT 

B.N. Agrawal, J. 

1. Leave granted. 
2. Judgment impugned in this appeal has been rendered by Jodhpur Bench of the Rajasthan High 
Court whereby criminal appeal preferred by the appellants has been dismissed confirming the 
convictions and sentences awarded against the appellants by the trial court under Sections 326 and 
325 read with Sections 34 of the Indian Penal Code. 
3. The said criminal appeal was filed in the year 1987 and duly admitted. The same was placed for 
hearing in the year 2001 and after hearing the parties, the High Court passed an order in four pages. 
The impugned judgment, runs into seven paragraphs and after referring to the prosecution case and 
defence version in paras 1 to 5, the Court has disposed of the appeal in two paragraphs which runs 
thus:- 
"6. After re-appreciation of the evidence and re-scrutiny of the record, I find that there is no error 
apparent in the finding recorded by the learned Judge, therefore, there is no reason to interfere in 
the order of conviction passed by the learned Judge. 
7. In the result, therefore, the present appeal is dismissed." 
4. The impugned judgment has been challenged on the sole ground that the High Court has not 
disposed of the appeal in the manner postulated under law inasmuch as it does not appear from the 
impugned judgment as to how many witnesses were examined on behalf of the prosecution and on 
what point. The High Court has not even referred to any evidence much less considered the same. 
In our view, it is a novel method of disposal of criminal appeal against conviction by simply saying 
that after re-appreciation of the evidence and re-scrutiny of the records, the Court did not find any 
error apparent in the finding of the trial court even without reappraising the evidence. In our view, 
the procedure adopted by the High Court is unknown to law.  
It is well settled that in a criminal appeal, a duty is enjoined upon the appellant court to reappraise 
the evidence itself and it cannot proceed to dispose of the appeal upon appraisal of evidence by the 
trial court alone especially when the appeal has been already admitted and placed for final hearing. 
Upholding such a procedure would amount to negation of valuable right of appeal of an accused 
which cannot be permitted under law. 
Thus, we are of the view that on this ground alone, the impugned order is fit to be set aside and the 
matter remitted to the High Court. 
5. Accordingly, the appeal is allowed, impugned order passed by the High Court is set aside and 
the matter is remitted to that Court for disposal of the appeal in accordance with law after giving 
opportunity of hearing to the parties. 

-------------------------- 



   

 
Amar Nath and Others v. State of Haryana and Others  

(1977) 4 SCC 137 

 

Case No: Cr.A. No. 124 of 1977 

Bench: S. Murtaza Fazal Ali, N.L. Untwalia 

Summary : Criminal - Practice & Procedure - Code of Criminal Procedure, 1973, s.397 (2) - Charge 
sheet - Natural justice - Prejudice - Compulsion - Appellants and others were mentioned in F.I.R as 
participated in occurrence resulted in death of deceased and Charge-sheet was submitted - Police 
opined no weapon was recovered nor evidence about participation of appellants and submitted its report 
u/s. 173 of CrPC - Trial Court set appellants at liberty - Complainant filed revision was dismissed - 
Informant filed complaint against all accused including appellants was dismissed by Trial Court - 
Complainant filed revision was accepted and remanded to Trial Court - Trial Court issued summons to, 
appellants - Appellants filed W.P. u/ss. 482 ,397 of CrPC was dismissed and declared that order of, 
Trial Court summoning appellants was interlocutory order and revision was barred - Hence instant 
appeal - Whether appellants was competent to revision u/s. 397(1) of CrPC - Held, sometimes 
interlocutory orders caused harassment to accused by unnecessarily protracting trials - Accused person 
should get fair trial in accordance with principles of natural justice and effort should be made to avoid 
delay in investigation - Any order which affects right of accused, could not be said to be interlocutory 
order, as it would affect s. 397 of CrPC - Right of appellants was denied and were prejudiced by 
interlocutory order - Compelling appellants to face trial without proper application could not be 
interlocutory matter - Hence, revision against order was competent u/s. 397(1) of CrPC - Order 
accordingly. 

The Judgment was delivered by: Syed Murtaza Fazalali, J. 

1. This appeal by special leave involves an important question as to the interpretation, scope, ambit 
and connotation of the word "interlocutory order" as appearing in sub S. (2) of S. 397, of the Code 
of Criminal Procedure 1973. For the purpose of brevity, we shall refer to the Code of Criminal 
Procedure-, 1898 as "the 1898 Code,", to the Code of Criminal Procedure, 1898 as amended in 
1955 as "the 1955 Amendment" and to the Code of Criminal Procedure, 1973 as "the 1973 Code".  

The appeal arises in the following circumstances. 

2. An incident took place in village Amin on April 23, 1976 in the course of which three persons 
died and F.I.R. No. 139 dated April 23, 1976 was filed at police station Butana, District Karnal at 
about 5-30 P.M. The F.I.R. mentioned a number of accused persons in including the appellants as 
having participated in the occurrence which resulted in the death of the deceased. The police, after 
holding investigations, submitted a charge-sheet against the other accused persons except the 
appellants against whom the police opined that no case at all was made out as no, weapon was 
recovered nor was there any clear evidence about the participation of the appellants. The police 
thus submitted its final report under s. 173 of the 1973 Code insofar as the appellants were 
concerned. The report was placed before Mr. B. K. Gupta the Judicial Magistrate, 1st.Class, 
Karnal, who after perusing the same set the appellants at liberty after having accepted the report. It 
appears that the complainant filed a revision petition before the Additional Sessions Judge, Karnal 
against the order of the Judicial Magistrate, 1st Class, Karnal releasing the appellants, but the same 



   

was dismissed on July 3, 1976. The informant filed a regular complaint before the Judicial 
Magistrate, 1st Class, on July 1, 1976 against all the 11 accused including the appellants. 

3. The, Learned Magistrate, after having examined the complainant and going through the record, 
dismissed the, complaint as he was satisfied that no case was made out against the appellants. 
Thereafter the complainant took up the matter in revision before the Sessions Judge, Karnal, who 
this time accepted the revision petition and remanded the case to the Judicial Magistrate for further 
enquiry. On November 15, 1976, the learned Judicial Magistrate, on receiving the order of the 
Sessions Judge, issued summons to the, appellants straightaway. The appellants then moved the 
High Court under s. 482 and s. 397 of the 1973 Code for quashing the order of the Judicial 
Magistrate mainly on the ground that the Magistrate had issued the summons in a mechanical 
manner without applying his judicial mind to the facts of the case. The High Court dismissed the 
petition in limine and refused to entertain it on the ground that as the order of, the Judicial 
Magistrate dated November 15, 1976 summoning the appellants was an interlocutory order, a 
revision to the High Court was barred by virtue of sub s. (2) of s. 397 of the 1973 Code. The 
learned Judge further held that as the revision was barred, the Court could not take up the case 
under s. 482 in order. to quash the very order of the Judicial Magistrate under s. 397(1) of the 1973 
Code. Otherwise the very object of s. 397(2) would be defeated. 

4. While we fully agree with the view taken by the learned Judge that where a revision to the High 
Court against the order of the Subordinate Judge is expressly barred under sub-s. (2) of S. 397 of 
the 1973 Code the inherent powers contained in s. 482 would not be available to defeat the bar 
contained in s. 397(2). S. 482 of the 1973 Code contains the inherent powers of the Court and does 
not confer any 'new powers but preserves the powers which the High Court already possessed. A 
harmonious construction of ss. 397 and 482 would lead to the irresistible conclusion that where a 
particular order is expressly barred under s. 397(2) and cannot be the subject of revision by the 
High Court, then to such a case the provisions of s. 482 would not apply. It is well settled that the 
inherent powers of the, Court can ordinarily be exercised when there is no express provision on the 
subject-matter. Where there is an express provision, barring a particular remedy, the Court cannot 
resort to the exercise of inherent powers. So far as the second plank of the view of the learned 
Judge that the order of the Judicial Magistrate in the instant case was' an interlocutory order is 
concerned, it is a matter which merits serious consideration. 

5. A history of the criminal legislation in India would manifestly reveal that so far as the Code of 
Criminal Procedure is concerned both in the 1898 Code and 1955 Amendment the widest possible 
powers of, revision had been given to the High Court under ss. 435 and 439 of those, Codes. The 
High Court could examine the propriety of any order-whether final or interlocutory-passed by any 
Subordinate Court in a criminal matter. No limitation and restriction on the powers of the High 
Court were placed. But this Court as also the various High Courts in India, by a long course of 
decisions, confined the exercise of revisional powers only to cases where the impugned order 
suffered from any error of law or any legal infirmity causing injustice or prejudice to the accused 
or was manifestly foolish or perverse. These restrictions were placed by the case law, merely as a 
rule of prudence rather than a rule of law and in suitable cases the High Courts had the undoubted 
power to interfere with the impugned order even on facts. Ss. 435 and 439 being identical in the 
1898 Code and 1955 Amendment insofar as they are relevant run, thus: 

"435(1) The High Court or any Sessions Judge or District Magistrate or any Sub-divisional 
Magistrate empowered by the State Government in this behalf, may call ,for and examine the 



   

record of any proceeding before any inferior Criminal Court situate within the local limits of its or 
his jurisdiction for the purpose of satisfying itself or himself as to the correctness, legality or 
propriety of any finding, sentence or order recorded or passed, and as to the regularity of any 
proceedings of such inferior Court.............." 

"439.(1) In the case of any proceeding the record of which has been called for by itself or which 

has been reported for orders, or which otherwise comes to its knowledge, the High Court may, in 

its discretion, exercise any of the powers conferred on a Court of appeal by section 423, 426, 427 

and 428 or on a Court by section 338, and may enhance the, sentence; and, when the Judges 

composing the Court of revision are equally divided in opinion, the case shall be disposed of in 

manner provided by s. 429. 

(2) No order under this section shall be made to the prejudice of the, accused unless he has had an 

opportunity of being heard either personally or by pleader in his own defence." 

6. In fact the only rider that was put under S. 439 was that where the Court enhanced the sentence 
the accused had to be given an opportunity of. being heard. 

7. The concept of an interlocutory order qua the revisional jurisdiction of the High Court, 
therefore, was completely foreign to the earlier Code. Subsequently it appears that there had been 
large number of arrears and the High Courts were flooded with revisions of all kinds against 
interim or interlocutory orders which led to enormous delay in the disposal of cases and 
exploitation of the poor accused by the affluent prosecutors. Sometimes interlocutory orders 
caused harassment to the accused by unnecessarily protracting the trials. It was in the background 
of these facts that the Law Commission dwelt on this aspect of the matter and in the 14th and 41st 
Reports submitted by the Commission which formed the basis of the 1973 Code the said 
Commission suggested revolutionary changes to be made in the powers of the High Courts. The 
recommendations of the Commission were examined carefully by the Government, keeping in 
view, the following basic' considerations. 

(i) an accused person should get a fair trial in accordance with the accepted principles of natural 
justice; 

(ii) every effort should be made to avoid delay in investigation and trial which is harmful not only 
to the individuals involved but also to society; and 

(iii) 'the procedure should not be complicated and should, to the utmost extent possible, ensure fair 
deal to the poorer sections of the community. 

8. This is clearly mentioned, in the Statement of Objects and Reasons accompanying the 1973 
Code. Cl. (d) of Paragraph 5 of the Statement of Objects and Reasons-runs thus : 

"the, powers of revision against interlocutory orders are being takken away, as it has been found 

to be one of the main contributing factors in the delay of disposal of criminal cases Similarly, 

replying to the debate in the Lok Sabha on sub-cl. (2) of Clause 397, Shri Ram Niwas Mirdha, the 

Minister concerned, observed as follows : 

"It was stated before the Select Committee that a large number of appeals against interlocutory 

orders are filed with the result that the appeals got delayed considerably. Some of the more 

notorious cases concern big business persons. So, this new provision was also welcomed by most 



   

of the witnesses as well as the Select Committee........... This was a well-thought out measure so we 

do not want to delete it". 

Thus it would appear that s. 397(2) was incorporated in the 1973 Code with the avowed purpose of 
cutting out delays and ensuring that the accused persons got a fair trial without much delay and the 
procedure was not made complicated. Thus the paramount object in inserting this new provision of 
sub- s. (2) of s. 397 was to safeguard the interest of the accused. 

9. Let us now proceed to interpret the provisions of s. 397 against the historical background of 
these facts. Sub-s. (2) of s. 397 of the 1973 Code may be extracted thus : 

"The powers of revision conferred by Sub- s. (1) shall not be exercised in relation to any 

interlocutory order passed ;in any appeal, inquiry, trial or other proceeding." 

10. The main question which falls for determination in this appeal is as to, the what is the 
connotation of the term "interlocutory order" as appearing in sub-s. (2) of s. 397 which bars any 
revision of such an order by the High Court. The term "interlocutory order" is a term of 
well-known legal significance and does not present any serious diffident. It has been used in 
various statutes including the Code of Civil Procedure, Letters Patent of the High Courts and other 
like statutes. In Webster's New World Dictionary "interlocutory" has been defined as an order 
other than final decision. Decided cases have laid down that interlocutory orders to be appealable 
must be those which decide 'the rights and liabilities of the parties concerning a particular aspect. It 
seems to, us that the term "interlocutory order" in s. 397(2) of the 1973 Code has been used in a 
restricted sense and not in any broad or artistic sense. It merely denotes orders of a purely interim 
or temporary nature which do not decide or touch the important rights, or the liabilities of the 
parties. Any order which substantially affects the, right of the accused, or decides certain rights of 
the parties cannot be said to be an interlocutory order so as to bar a revision to the High Court 
against that order, because that would be against the very object which formed the basis for 
insertion of this particular provision in s. 397 of the, 1973 Code. 

Thus, for instance, orders summoning witnesses, adjourning cases, passing orders for bail, calling 
for reports and such other steps in aid of the pending proceeding, may no doubt amount to 
interlocutory orders against which no revision would lie under s. 397 (2) of the 1973 Code. But 
orders which are matters of moment and which affect or adjudicate the rights of the accused or a 
particular aspect of the trial cannot be said to be interlocutory order so as to be. outside the purview 
of the revisional jurisdiction of the High Court. In Central Bank of India v. Gokal Chand, A.I.R. 
1967 S.C. 799 1966 Indlaw SC 58 this Court while describing the incidents of an interlocutory 
order, observed as follows: 

 "In the context of s. 38(1), the words "every order of the Controller made under this Act", though 

very wide, do not include interlocutory orders, which are. merely procedural , 800. and do not 

affect the rights or liabilities of the parties. In a pending proceeding the Controller, may pass 

many interlocutory orders under ss. 36 and 37, such as orders regarding the summoning of 

witnesses, discovery, production and inspection of documents, issue of a commission for 

examination of witnesses, inspection of premises, fixing a date of hearing and the admissibility of a 

document or the relevancy of a question. All these interlocutory orders are steps taken towards the 

final adjudication and for assisting the parties in the prosecution of their case in the pending 

proceeding; they regulate the procedure only 'and do not affect any right or liability of the 



   

parties." 

11. The aforesaid decision clearly illustrates the nature and incidents of 'an interlocutory order and 
the incidents given by this Court constitute sufficient guidelines to interpret the connotation of the. 
word "interlocutory order" as appearing in sub-s. (2) of s. 397 of the 1973 Code. Similarly in a later 
case in Mohan Lal Magan Lal Thacker v. State of Gujarat, [1968] 2 S.C.R. 685 1967 Indlaw SC 
399 this Court pointed out that the finality of an order could not be judged by co-relating that order 
with the controversy in the complaint. The fact that the controversy still remained alive was 
irrelevant. In that case this Court held that even though it was an interlocutory order, the order was 
a final order. Similary in Baldevdas v. Filmistan Distributors (India) Pvt. Ltd., A.I.R. [1970] S.C. 
406 1969 Indlaw SC 184 while interpreting the import of the words "case decided" appearing in S. 
115 of the. Code of Civil Procedure, this Court observed as follows: 

"A case may be said to be decided, if the Court adjudicates for the purposes of the suit some right 

or obligation of the parties in controversy;" 

12. Apart from this it would appear that under the various provisions of the Letters Patent of the 
High Courts in India, an appeal lies to a Division Bench from an order passed by a Single Judge 
and some High Courts have held that even though the order may appear to be an interlocutory one 
where it does decide one of the aspect of the rights of the parties it is, appealable. For instance, an 
order of a Single Judge granting a temporary injunction was held by a Full Bench of Allahabad 
High Court in Standard Glass Beads Factory and Anr.v. Shri Dhar and Ors., A.I.R. [1960] All. 692 
1960 Indlaw ALL 240 as not being an interlocutory order having decided some rights of the parties 
and was, therefore, appealable. To, the same, effect are the decisions of the Calcutta High Court in 
Union of India v. Khetra Mohan Banerjee, A.I.R. [1960] Cal. 190 1959 Indlaw CAL 88, of the 
Lahore High Court in Gokal Chand v. Sanwal Das and others, A.I.R. [1920] Lah. 326 of the Delhi 
High Court in Begum Aftab Zamani v. Shri Lal Chand Khanna, A.I.R. 1969 Delhi 85 1968 Indlaw 
DEL 56 and of the Jammu and Kashmir High Court in Har Parshad Wali and Anr. v. Naranjan 
Nath Matoo and others, A.I.R. 1959 J. and K. 139.  

13. Applying the aforesaid tests, let us now see whether the order impugned in the instant case can 
be said to be an interlocutory order as held by the High Court. In the first place, so far as the 
appellants are concerned, the police had submitted its final report against them and they were 
released by the Judicial Magistrate. A revision against that order to the Additional Sessions Judge 
preferred by the complainant had failed. Thus the appellants, by virtue of the order of the Judicial 
Magistrate as' affirmed by the Additional Sessions Judge ,acquired a valuable right of not being 
put on trial unless a proper order was made against them. Then came the complaint by respondent 
No. 2 before the Judicial Magistrate which was also dismissed ,on merits. The Sessions Judge in 
revision, however, set aside the order dismissing the complaint and ordered further inquiry. The 
Magistrate on receiving the order of the Sessions Judge summoned the appellants straightaway 
which meant that the appellants were to, be put on trial. So long as the Judicial Magistrate had not 
passed this order, no proceedings were started against the appellants, nor were ,any such 
proceedings pending against them. It was only with the passing of the impugned order that the 
proceedings started and the question of the appellants being put up for trial arose for the first time. 

14. This was undoubtedly a valuable right which the appellants possessed and which was being 
denied to them by the impugned order. It cannot, therefore, be said that the appellants were not at 
all prejudiced, ,or that any right of theirs was not involved by the impugned order. It is difficult to 



   

hold that the impugned order summoning the appellants straightaway was merely an interlocutory 
order which could not be revised by the High Court under sub-ss. (1) and (2) of s. 397 of the 1973 
Code. The order of the Judicial Magistrate 'summoning the appellants in the circumstances of the 
present case, particularly having regard to what had preceded, was undoubtedly a matter of 
moment, and a valuable right of the appellants had been taken away by the Magistrate's passing an 
order prima facie in a mechanical fashion without applying his mind. We are, therefore, satisfied 
that the order impugned was one which was a matter of moment and which did involve a decision 
regarding the rights of the appellants. If the appellants were not summoned, then they could not 
have faced the trial at all, but by compelling the appellants to face a trial without proper application 
of mind cannot be held to be an interlocutory matter but one which decided a serious question as to 
the rights of the appellants to be put on trial. 

15. For these reasons, the order of the Judicial Magistrate, 1st Class, Karnal dated November 15, 
1976 cannot be said to be an interlocutory order and does not fall within the mischief of sub-s. (2) 
of s. 397 of the 1973 Code and is not covered by the same. That being the position, a revision 
against this order was fully competent under S. 397(1) or under s. 482 of the same Code, because 
the scope of both these sections in a matter of this kind is more or less the same. 

16. As we propose to remand this case to the High Court to decide the revision on merits, we 
refrain from making any observation regarding the merits of the case. The appeal is, therefore, 
allowed, the order of the High Court dated February 14, 1977 refusing to entertain the revision 
petition of the appellants is 'set aside. The High Court is directed to admit the revision petition filed 
by the appellants and to decide it on merits in accordance with the law. 

Appeal allowed. 

------------------------------ 

 

 

 

 
 



   

Madhu Limaye  v State of Maharashtra   
(1977) 4 SCC 551  

  

Case No : Cr.A. No. 81 of 1977 (Arising as an appeal by Special Leave from the Judgment and Order 
Dt. 10 November 1975 of the Bombay High Court in Cr.R.A. 180 of 1975).  

Bench : N.L. Untwalia, P.K. Goswami, D.A. Desai  

Summary : Criminal - Practice & Procedure - Criminal Procedure Code, 1973, ss. 199(2), 199(4)(a), 
397 (1) and (2) and 482 - Indian Penal Code, 1860, s. 500 - Statement of defamation - Trial challenged 
by appellant, but Sessions Judge rejecting all contentions framed charge - Revision dismissed by High 
Court on maintainability of revision application - Whether revision to HC against order of Subordinate 

Judge is expressly barred u/s. 397(2) CrPC, 1973? - Held, situation which is an abuse of process of 

Court or for purpose of securing ends of justice interference by HC is absolutely necessary, then 

nothing contained in s. 397(2) can limit or affect exercise of inherent power by HC, therefore, case 

falls for exercise of power u/s. 482 CrPC, 1973 - Even assuming, although not accepting, that 

invoking revisional power of HC is impermissible - Appeal allowed.  

The Judgment was delivered by : N. L. Untwalia, J.  

1. This is an appeal by special leave from the order of the Bombay High Court rejecting the 
application in revision filed by the appellant u/s. 397(1) of the Code of Criminal Procedure, 1973 
hereinafter to be referred to as the 1973 Code or the new Code, on the ground that it was not 
maintainable in view of the provision contained in subs. (2) of section 397. The High Court has not 
gone into its merits.  

2. It is not necessary to state the facts of the case in any detail for the disposal of this appeal. A 
bare skeleton of them will suffice. In a press conference held at New Delhi on the 27th September, 
1974 the appellant is said to have made certain statements and handed over a press hand-out containing 
allegedly some defamatory statements concerning Shri A. R. Antulay, the then Law Minister of the 
Government of Maharashtra. The said statements were published in various newspapers. The State 
Government decided to prosecute the appellant for an offence u/s. 500 of the Indian Penal Code as it 
was of the view that the Law Minister was defamed in respect of his conduct in the discharge of his 
public functions. Sanction in accordance with s. 199 (4) (a) of the 1973 Code was purported to have 
been accorded by the State Government.  

3. Thereupon the Public Prosecutor filed a complaint in the Court of the Sessions Judge, Greater 
Bombay. Cognizance of the offence alleged to have been committed by the appellant was taken by the 
Court of Sessions without the case being committed to it as permissible under sub-s. (2) of section 199. 
Process was issued against the appellant upon the said complaint.  

4. The Chief Secretary to the Government of Maharashtra was examined on the 17th February, 
1975 as a witness in the Sessions Court to prove the sanction order of the State Government. Thereafter 
on tile 24th February, 1975 Shri Madhu Limaye, the appellant, filed an application to dismiss the 
complaint on the ground that the Court had no jurisdiction to entertain the complaint. The stand taken 
on behalf of the appellant was that allegations were made against Shri Antulay in relation to what he 
had done in his personal capacity and not in his capacity of discharging his functions as a Minister. 
Chiefly on that ground and on some others, the jurisdiction of the Court to proceed with the trial was 
challenged by the appellant.  



5. The appellant raised three contentions in the Sessions Court and later in the High Court 
assailing the validity and the legality of the trial in question. They are :-  

6. That even assuming the allegations made against Shri Antulay were defamatory, they were not 
in respect of his conduct in the discharge of his public functions and hence the aggrieved person could 
file a complaint in the Court of a competent Magistrate who after taking cognizance could try the case 
or commit it to the Court of Sessions if so warranted in law. The Court of Sessions could not take 
cognizance without the committal of the case to it.  

7. The sanction given was bad in as much as it was not given by the State Government but was 
given by the Chief Secretary.  

8. The Chief Secretary had not applied his mind to the entire conspectus of the facts and had given 
the sanction in a mechanical manner. The sanction was bad on that account too. The Sessions Judge 
rejected all these contentions and framed a charge against the appellant u/s. 500 of the Penal Code. The 
appellant, thereupon, challenged- the order of the Sessions Judge in the revision filed by him in the 
High Court. As already 'stated, without entering into the merits of any of the contentions raised by the 
appellant, it upheld the preliminary objection as to the maintainability of the revision application. Hence 
this appeal.  

9. The point which falls for determination in this appeal is squarely covered by a decision of this 
Court to which one of us (Untwalia was a party in Amar Nath and Others v. State of Haryana & Anr 
1977 Indlaw SC 270 But on a careful consideration of the matter and on hearing learned counsel for 
the parties in this appeal we thought it advisable to enunciate and reiterate the view taken by two learned 
judges of this Court in Amar Nath's case1977 Indlaw SC 270 but in a somewhat modified and 
modulated form. In Amar Nath's case1977 Indlaw SC 270, as in this, the order of the Trial Court issuing 
process against the accused was challenged and the High Court was asked to quash the criminal 
proceeding either in exercise of its inherent power u/s. 482 of the 1973 Code corresponding to section 
561A of' the Code of Criminal Procedure, 1898-hereinafter called the 1898 Code or the old Code, or 
u/s. 397(1) of the new Code corresponding to s. 435 of the old Code. Two points were decided in Amar 

Nath's case1977 Indlaw SC 270 in the following terms :-  
"While we fully agree with-the view taken by the learned Judge that where a revision to the High Court 

against the order of the Subordinate Judge is expressly barred under sub-s. (2) of s. 397 of the 1973 
Code the inherent powers contained in s. 482 would not be available to defeat the bar contained in s. 

397(2)."   

10. The impugned order of the Magistrate, however, was not an interlocutory order. For the reasons 
stated hereinafter we think that the statement of the law apropos point no. 1 is not quite accurate and 
needs some modulation. But we are-going to reaffirm the decision of the Court on the second point. 
Under s. 435 of the 1898 Code the High Court had the power to "call for and examine the record of any 
proceeding before any inferior Criminal Court 'situate within the local limits of its jurisdiction for the 
purpose of satisfying itself as to the correctness, legality or propriety of any finding, sentence or order 
recorded or passed. and as to the regularity of any proceedings of such inferior Court", and then to pass 
the necessary orders in accordance with the law engrafted in any of the sections following section 435. 
Apart from the revisional power, the High Court possessed and possesses the inherent powers to be 
exercised ex debito justitiae to do the real and the substantial 'justice for the administration of which 
alone Courts exist. In express language this power was recognized and saved in section 561A of the old 
Code. U/s. 397(1) of the 1973 Code, revisional power has been conferred on the High Court in terms 
which are identical to those found in s. 435 of the 1898 Code. Similar is the position apropos the 
inherent powers of the High Court. We may read the language  



11. Criminal Appeal No. 124 of 1977 decided on the 29th July, 1977. of s. 482 (corresponding to 
section 561A of the old Code) of the Code. It says  

"Nothing in this Code shall be deemed to limit or affect the inherent powers of the High Court to make 

such orders as may be necessary to give effect to any order under this Code, or to prevent abuse of the 

process of any Court or otherwise to secure the ends of justice."   

12. At the outset the following principles may be noticed in relation to the exercise of the inherent 
power of the High Court which have been followed ordinarily and generally, almost invariably, barring 
a few exceptions :-  

13. That the power is not to be resorted to if there is a specific provision in the Code for the redress 
of the grievance of the aggrieved party ;  

14. That it should be exercised very sparingly to prevent abuse of process of any Court or otherwise 
to secure the ends of justice;  

15. That it should not be exercised as against the express bar of law engrafted in any other provision 
of the Code.  

16. In most of the cases decided during several decades the inherent power of the High Court has 
been invoked for the quashing of a criminal proceeding on one ground or the other. Sometimes the 
revisional jurisdiction of the High Court has also been resorted to for the same kind of relief by 
challenging the order taking cognizance or issuing processes or framing charge on the grounds that the 
Court had no jurisdiction to take cognizance and proceed with the trial, that the issuance of process was 
wholly illegal or void, or that no charge could be framed as no offence was made out on the allegations 
made or the evidence adduced in Court. In the background aforesaid we proceed to examine as to what 
is the correct position of law after the introduction of a provision like sub s. (2) of s. 397 in, the 1973 
Code.  

17. As pointed out in Amar Nath's case1977 Indlaw SC 270 (supra) the purpose of putting a bar on 
the power of revision in relation to any interlocutory order passed in an appeal, inquiry, trial or other 
proceeding is to bring about expeditious disposal of the cases finally, More often than not, the revisional 
power of the High Court was resorted to in relation to inter- locutory orders delaying the final disposal 
of the proceedings. The Legislature in its wisdom decided to check this delay by introducing sub-section 
(2), in section 397. On the one hand, a bar has been put in the way of the High Court (as also of the 
Sessions Judge) for exercise of the revisional power in relation to any interlocutory order, on the other, 
the power has been conferred in almost the same terms as it was in the 1898 Code. On a plain reading 
of section 482, however, it would follow that nothing in the Code, which would include subs. (2) of s. 
397 also, "shall be deemed to limit or affect the inherent powers of the High Court". But, if we were to 
say that the said bar is not to operate in the exercise of the inherent power at all, it will be setting at 
naught one of the limitations imposed upon the exercise of the revisional powers. In such a situation, 
what is-the harmonious way out ? In our opinion, a happy solution of this problem would be to say that 
the bar provided in sub-s. (2) of s. 397 operates only in exercise of the revisional power of the High 
Court, meaning thereby that the High Court will have no power of revision in relation to any 
interlocutory order.  

18. Then in accordance with one of the other principles enunciated above, the inherent power will 
come into play, there being no other provision in the Code for the redress of the grievance of the 
aggrieved party. But then, if the order assailed is purely of an interlocutory character which could be 
corrected in exercise of the revisional power of the High Court under the 1898 Code. the High Court 
will refuse to exercise its inherent power. But in case the impugned order clearly brings about a situation 



which is an abuse of the process of the Court or for the purpose of securing the ends of justice 
interference by the High Court is absolutely necessary, then nothing contained in s. 397(2) can limit or 
affect the exercise of the inherent power by the High Court. But such cases would be few and far 
between. The High Court must exercise the inherent power very sparingly. One such case would be the 
desirability of the quashing of, a criminal proceeding initiated illegally, vexatiously or as being without 
jurisdiction. Take for example a case where a prosecution is launched under the Prevention of 
Corruption Act without a sanction. then the trial of the accused will be without jurisdiction and even 
after his acquittal a second trial after proper sanction will not be barred on the doctrine of Autrefois 
Acquit. Even assuming, although we shall presently show that it is not so, that in such a case an order 
of the Court taking cognizance or issuing processes is an interlocutory order. does it stand to reason to 
say that inherent power of the High Court cannot be exercised for stopping the criminal proceeding as 
early as possible, instead of harassing the accused upto the end ? The answer is obvious that the bar 
will not operate to prevent the abuse of the process of the Court and/or to secure, the ends of justice. 
The label of the petition filed by an aggrieved party is immaterial. The High Court can examine the 
matter in an appropriate case under its inherent powers. The present case undoubtedly falls for exercise 
of the power of the High Court in accordance with s. 482 of the 1973 Code. even assuming. although 
not accepting, that invoking the revisional power of the High Court is impermissible. In R. P. Kapur v. 
The State of Punjab ([1960] 3 SCR. 388) 1960 Indlaw SC 471 Gajendragadkar J.. as he then was, 
delivering the judgment of this Court pointed out, if we may say so with respect, very succinctly the 
scope of the inherent power of the High Court for the purpose of quashing a criminal proceeding. Says 
the learned Judge :--  

"Ordinarily criminal proceedings instituted against an accused person must be tried under the 

provisions of the Code, and the High Court would be reluctant to interfere with the said proceedings 

at an interlocutory stage. It is not possible, desirable or expedient to lay down any inflexible rule which 

would govern the exercise of this inherent jurisdiction. However, we may indicate some categories of 

cases where the inherent jurisdiction can and should be exercised for quashing the proceedings. There 

may be cases where it may be possible for the High Court to take the view that the institution or 

continuance of criminal proceedings against an accused person may amount to the abuse of the process 

of the court or that the quashing of the impugned proceedings would secure the ends of justice. If the 

criminal proceeding in question is in respect of an offence alleged to have been committed by an 

accused person and it manifestly appears that there is a legal bar against the institution or continuance 

of the said proceeding the High Court would be justified in quashing the proceeding on that ground. 

Absence of the requisite sanction may, for instance, furnish cases under this category. Cases may also 

arise where the allegations in the First Information Report or the complaint, even if they are taken at 

their face value and accepted in their entirety, do not constitute the offence alleged; in such cases no 

question of appreciating evidence arises; it is a matter merely of looking at the complaint or the First 

Information Report to decide whether the offence alleged is disclosed or not. In such cases it would be 

legitimate for the High Court to hold that it would be manifestly unjust to allow the process of the 

criminal court to be issued against the accused person. A third category of cases in which the inherent 

jurisdiction of the High Court can be successfully invoked may also arise. In cases falling under this 

category the allegations made against the accused person do constitute an offence alleged but there is 

either no legal evidence adduced in support of the case or evidence adduced clearly or manifestly fails 

to. prove the charge'. In dealing with this class of cases it is important to bear in- mind the distinction 

between a case where there is no legal evidence or where there is evidence which is manifestly and 

clearly inconsistent with the accusation made and cases where there is legal evidence which on its 

appreciation may not support the accusation in question. In exercising its jurisdiction under s. 561-A 

the High Court would not embark upon an enquiry as to whether the evidence in question is reliable or 

not. That is the function of the trial magistrate, and ordinarily it would not be open to any party to 



invoke the High Court's inherent Jurisdiction and contend that on a reasonable appreciation of the 

evidence the accusation made against the accused would not be sustained."   

19. We think the law as stated above is not affected by s. 397(2) of the new Code. It still holds 
good in accordance with '.section 482.  

20. Ordinarily and generally the expression 'interlocutory order' has been understood and taken to 
mean as a converse of the term 'final order'. In volume 22 of the third edition of Halsbury's Laws of 
England at page 742, however, it has been stated in para 1606  

"....... a judgment or order may be final for one purpose and interlocutory for another, or final as to 

part and interlocutory as to part. The meaning of two words must therefore be considered separately 

in relation to the particular purpose for which it is required."  In para 1607 it is said :  

"In general a judgment or order which determines the principal matter in question is termed "final"."   

21. In para 1608 at pages 744 and 745 we find the words  

"An order which does not deal with the final rights of the parties, but either (1) is made before judgment, 

and gives no final decision on the matters in dispute, but is merely on a matter of procedure, or (2) is 

made after judgment, and merely directs how the declarations of right already given in the- final 

judgment are to be worked out, is termed "interlocutory". An interlocutory order, though not conclusive 

of the main dispute, may be conclusive as to the subordinate matter with which it deals."   

22. In S. Kuppuswami Rao v. The King([1947] Federal Court Reports, 1) Kania C. J., delivering 
the judgment of the Court has referred to some English decisions at pages 185 and 186. Lord Esher M. 
R. said in Salaman v. Warner([1891] 1 Q.B. 734) "If their decision, whichever way it is given, will, if 
it stands, finally dispose of the matter in dispute, I think that for the purposes of these rules it is final. 
On the other hand, if their decision, if given in one way, will finally dispose of the matter in dispute, 
but, if given in the other, will allow the action to go on, then I think it is not final, but interlocutory." 
To the same effect are the observations quoted from the judgments of Fry L. J. and Lopes L. J. Applying 
the said test, almost on facts similar to the ones in the instant case, it was held that the order in revision 
passed by the High Court (at that time, there was no bar like s. 397 (2) was not a "final order" within 
the meaning of s. 205 (1) of the Government of India Act, 1935. It is to be noticed that the test laid 
down therein was that if the objection of the accused succeeded, the proceeding could have ended but 
not vice versa. The order can be said to be a final order only if, in either event, the action will be 
determined. In our opinion if this strict test were to be applied in interpreting the words "interlocutory 
order" occurring in s. 397(2), then the order taking cognizance of an offence by a Court, whether it is 
so done illegally or without jurisdiction, will not be a final order and hence will be an interlocutory one. 
Even so, as we have said above, the inherent power of the High Court can be invoked for quashing such 
a criminal proceeding. But in our judgment such an interpretation and the universal application of the 
principle that what is not a final order must be an interlocutory order is neither warranted nor justified 
If it were so it will render almost nugatory the revisional power of the Sessions Court or the High Court 
conferred on it by s. 397(1). On such a 'strict interpretation, only those orders would be revisable which 
are orders passed on the final determination of the action but are not appealable under Chapter XXIX 
of the Code. This does not seem to be the intention of the Legislature when it retained the revisional 
power of the High Court in terms identical to the one in the, 1898 Code. In what cases then the High 
Court will examine the legality or the propriety of an order or the legality of any proceeding of an 
inferior Criminal court ? Is it circumscribed to examine only such proceeding which is brought for its 
examination after the final determination and wherein no appeal lies ? Such cases will be very few and 
far between. It has been pointed out repeatedly, vide, for example, The River Wear Commissioners v. 



William Adamson([1876-77] 2 A.C. 743) and R. M. D. Chamarbaugwalla v. The Union of India 
([1957] S.C.R. 930) 1957 Indlaw SC 49 that although the word occurring in a particular statute are 
plain and unambiguous, they have to be interpreted in a manner which would fit in the context of the 
other provisions of the statute and bring about the real intention of the legislature. On the one hand, the 
legislature kept intact the revisional power of the High Court and, on the other, it put a bar on the 
exercise of that power in relation to any interlocutory order. In such a situation it appears to us that the 
real intention of the legislature was not to equate the expression "interlocutory order" as invariably 
being converse of the words "final order". There may be an order passed during the course of a 
proceeding which may not be final in the sense noticed in Kuppuswami's case (supra), but, yet it may 
not be an interlocutory order-pure or simple. Some kinds of order may fall in between the two. By a 
rule of harmonious construction, we, think that the bar in sub-s. (2) of s. 397 is not meant to be attracted 
to such kinds of intermediate orders. They may not be final orders for the purposes of Art. 134 of the 
Constitution, yet it would not be correct to characterise them as merely interlocutory orders within the 
meaning of s. 397(2). It is neither advisable, nor possible, to make a catalogue of orders to demonstrate 
which kinds of orders would be merely, purely or simply interlocutory and which kinds of orders would 
be final, and then to prepare an exhaustive list of those types of orders which will fall in between the 
two. The first two kinds are well-known and can be culled out from many decided cases. We may, 
however, indicate that the type of order with which we are concerned in this case, even though it may 
not be final in one sense, is surely not interlocutory so as to attract the bar of subs. (2) of section 397. 
In our opinion it must be taken to be an order of the type falling in the middle course.  

23. In passing, for the sake of explaining ourselves, we may refer to what has been said by Kania 
C. J. in Kuppuswami's case by quoting a few words from Sir George Lowndes in the case of Abdul 
Rahman V. D. K. Cassim and Sons([1933] 60 Indian Appeals, 76 )1932 Indlaw PC 54. The learned law 
Lord said with reference to the order under consideration in that case :  

24. The effect of the order from which it is here sought to appeal was not to dispose finally of the 
rights of the parties. It no doubt decided an important, and even a vital, issue in the case, but it left the 
suit alive, and provided for its trial in the ordinary way. Many a time a question arose in India as to 
what is the exact meaning of the phrase "case decided" occurring in s. 1 1 5 of the Code of Civil 
Procedure. Some High Courts had taken the view that it meant the final order passed on final 
determination of the action. Many others had however, opined that even interlocutory orders were 
covered by the said term. This Court struck a mean and it did not approve of either of the two extreme 
lines. In Baldevdas v. Filmistan Distributors (India) Pvt. Ltd 1969 Indlaw SC 184 it has been pointed 
out :  

"A case may be said to be decided, if the Court adjudicates for the purposes of the suit some right or 

obligation of the parties in controversy :"   

25. We may give a clear example of an order in a civil case which may not be a final order within 
the meaning of Art. 133 (1) of the Constitution, yet it will not be purely or simply of an interlocutory 
character. Suppose for example, a defendant raises the plea of jurisdiction of a particular Court to try 
the suit or the bar of limitation and succeeds, then the action is determined finally in that Court. But if 
the point is decided against him the suit proceeds. Of course, in a given case the point raised may be 
such that it is interwoven and interconnected with the other issues in the case, and that it may not be 
possible to decide it under Order 14 Rule 2 of the Code of Civil Procedure as I preliminary point of 
law. But, if it is a pure point of law and is decided one way or the other, then the order deciding such a 
point may not be interlocutory, albeit-may not be final either. Surely, it will be a case decided, as 
pointed out by this Court in some decisions, within the meaning of s. 115 of the Code of Civil 



Procedure. We think it would be just and proper to apply the same kind to test for finding out the real 
meaning of the expression 'interlocutory order' occurring in s. 397(2).  

26. In Amar Nath's case1977 Indlaw SC 270, reference has been made to the decision of this Court 
in Mohan Lal Magan Lal Thacker v. State of Gujarat([1968] 2 S.C.R. 685) 1967 Indlaw SC 399 After 
an enquiry u/s. 476 of the 1898 Code an order was made directing the filing of a complaint against the 
appellant. It was affirmed by the High Court. The matter came to this Court on grant of a certificate 
u/art. 134(1) (c). A question arose whether the order was a "final order" within the meaning of the said 
constitutional provision. Shelat J., delivering the judgment on behalf of himself and two other learned 
Judges, said that it was a final order. The dissenting judgment was given by Bachawat J., on behalf of 
himself find one other learned Judge. In the majority decision four tests were culled out from some 
English decisions. 'they are found enumerated. One of the tests is "If the order in question is reversed 
would the action have to go on ?" Applying that test to the facts of the instant case it would be noticed 
that if the plea of the appellant succeeds and the order of the Sessions Judge is reversed, the criminal 
proceeding as initiated and instituted against him cannot go on. If, however, he loses on the merits of 
the preliminary point the proceeding will go on. Applying the test of Kuppuswami case such an order 
will not be a final order. But applying the fourth test noted in Mohan Lal's case it would be a final order. 
The real point of distinction, however, is to be found in the judgment of Shelat, J.The passage runs thus 
:  

"As observed in Ramesh v. Patni-[1966] 3 S.C.R. 198 1966 Indlaw SC 395 the finality of that order 

was not to be judged by correlating that order with the controversy in the complaint,viz. whether the 

appellant had committed the offence charged against him therein. The fact that that controversy still 

remained alive is irrelevant."   

27. The majority view is based upon the distinction pointed out in the above passage and 

concluding that it is a final order within the meaning of Art. 134(1) (c). While Bachawat J., said : "It is 

merely a preliminary step in the prosecution and therefore an interlocutory orders."   

28. Even though there may be a scope for expressing different opinions apropos the nature of the 
order which was under consideration in Mohan Lars case, in our judgment, undoubtedly, an order 
directing the filing of a complaint after enquiry made under a provision of the 1973 Code, similar to s. 
476 of the 1898 Code will not be an interlocutory order within the meaning of 's. 397(2). The order will 
be clearly revisable by the High Court. We must, however, hasten to add that the majority decision in 
Mohan Lal's case treats such an order as an order finally concluding the enquiry started to find out 
whether a complaint should be lodged or not, taking the prosecution launched on the filing of the 
complaint as a separate proceeding. From that point of view the matter under discussion may not be 
said to be squarely covered by the decision of this Court in Mohan Lal's case. Yet for the reasons already 
alluded to, we feel no difficulty in coming to the conclusion, after due consideration, that an order 
rejecting the plea of the accused on a point which, when accepted, will conclude the particular 
proceeding, will surely be not an interlocutory order within the meaning of s. 397(2).  

29. We may also refer to the decision of this Court in Parmeshwari Devi v. State and Anr.( [1977] 
2 S.C.R. 160) 1976 Indlaw SC 277 that an order made in a criminal proceeding against a person who 
is not a party to the enquiry or trial and which adversely affected him is not an interlocutory order 
within the meaning of s. 397 (2). Referring to a passage from the decision of this Court in Mohan Lals 
case- the passage which is to be found in Halsbury's Laws of England, Volume 22, it has been said by 
Shinghal J., delivering the judgment of the Court, at page 164 :  



"It may thus be conclusive with reference to the stage at which it is made, and it may also be conclusive 

as to a person who is not a party to the enquiry or trial, against whom it is directed."   

30. As already mentioned, the view expressed in Mohan Lal's case may be open to debate or 
difference. One such example is to be found in the decision of this Court in Prakash Chand Agarwal & 
Ors. v. M/s Hindustan Steel Ltd 1970 Indlaw SC 160wherein it was held that an order of the High Court 
setting aside an ex-parte decree in the suit and restoring the suit to the file of the Trial Court is not a 
final order within the meaning of Article 133. It is to be noticed that if the High Court would have 
refused to set aside the ex-parte decree, the proceeding for setting it aside would have finally ended and 
on some of the principles culled out by the majority in Mohan Lars case, such an order would have 
been a final order. We are, however, not under any necessity to enter into this controversial arena. In 
our opinion whether the type of the order aforesaid would be a final order or not, surely it will not be 
an interlocutory order within the meaning of sub-s. (2) of s. 397 of the 1973 Code. Before we conclude 
we may point out an obvious, almost insurmountable, difficulty in the way of applying literally the test 
laid down in Kuppuswami Rao's case and in holding that an order of the kind under consideration being 
not a final order must necessarily be an interlocutory one. If a complaint is dismissed u/s. 203 or u/s. 
204(4), or the Court holds the proceeding to be void or discharges the accused, a revision to the High 
Court at the instance of the complainant or the prosecutor would be competent, otherwise it will make 
s. 398 of the new Code otiose. Does it stand to reason, then, that an accused will have no remedy to 
move the High Court in revision or invoke its inherent power for the quashing of the criminal 
proceeding initiated upon a complaint or otherwise and which is fit to be quashed on the face of it ? 
The legislature left the power to order further inquiry intact in 'section 398. Is it not, then, in consonance 
with the sense of justice to leave intact the remedy of the accused to move the High Court for setting 
aside the order adversely made against him in similar circumstances and to quash the proceeding ? The 
answer must be given in favour of the just and reasonable view expressed by us above.  

31. For the reasons stated above, we allow this appeal, set aside the judgment and order of the High 
Court and remit the case back to it to dispose of the appellant's petition on merits, in the manner it may 
think fit and proper to do in accordance with the law and in the light of this judgment.  

Appeal allowed.  

--------------------------------  
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