
Jharkhand High Court
Dabloo Linda vs State Of Jharkhand on 22 January, 2013
Cr.  Appeal  (DB)  No.  1311  of  2005 (Against  the  judgment  of  convict ion  dated  8th  
August, 2005 and order of  sentence   dated   11th  August,   2005   passed   by   Sri   D.N.   Tiwari,  
Additional  Sessions Judge, F.T.C.−III, Bokaro in Sessions Trial Case No.276 of 2002) −−−−−−
Dabloo Linda  ... ... ... ... ... ... Appellant  Versus The State of Jharkhand ... ... ... ... ... Respondent
− − − − − −  F o r  t h e  A p p e l l a n t :  M r .  B i j a y  K um a r  S i n h a  F o r  t h e  R e s p o n d e n t :
Mr. Vibhuti Shankar Sahay, A.P.P.

− − − − − −  P R E S E N T :  H O N ' B L E  M R .  J U S T I C E  D .  N .  P A T E L
HON'BLE MR. JUSTICE S. CHANDRASHEKHAR −−−−− Per se D.N. Patel, J.

1 )   The    p resent    appea l    has    been    p re fe r red    by    the    appe l l an t−accused  
aga ins t  j udgment  o f  conv i c t i on  da ted  8 th  Augus t ,  2005  and  o rder  o f  s en tence  
dated 11th August, 2005 passed by the Additional Sessions Judge, F.T.C.−III,  Bokaro   in   Sessions  
T r i a l    C a s e    N o . 2 7 6    o f    2 0 0 2    w h e r e b y    t h e    p r e s e n t  
a p p e l l a n t − a c c u s e d  h a s  b e e n  ma i n l y  p un i s h e d  f o r  a n  o f f e n c e  u nd e r  S e c t i o n  
302  o f  t he  Ind i a  Pena l  Code  f o r  l i f e  impr i sonment  and  a l so  pun i shed  f o r  f i v e  
y e a r s '  r i g o r o u s  imp r i s onmen t  u nd e r  s e c t i o n  3 7 6  t o  b e  r e a d  w i t h  5 1 1  o f  t h e  
Indian Penal Code. Both the sentences were ordered to run concurrently. 

2 )  T h e  c a s e  o f  t h e  p r o s e c u t i o n  i s  t h a t  o n  1 8 t h   F e b r u a r y ,  2 0 0 2  a t  a b o u t  
19.30 hours (i.e. 7.30 p.m.) the informant Budhani Manjhyain (deceased)  gave   her   statement   to  
t h e    p o l i c e    a t    C a s u a l t y    W a r d    o f    B o k a r o    G e n e r a l  
Hosp i t a l .  A t  t ha t  t ime  he r  f a the r  J a l e shwar  Man jh i  (PW.8 )  was  a l s o  p r e s en t .  
It is stated by Budhani Manjhyain (deceased) that on 18 th February, 2002 at  about   3.30   p.m.,  
s h e    w a s    c h a n g i n g    h e r    c l o t h e s    a f t e r    t a k i n g    b a t h    i n    h e r  
h ou s e .  He r  h ou s e  i s  s i t u a t e d  i n  J opa r i  C o l on y .  Th e r e a f t e r ,  t h e  two  a c cu s ed  
p e r s on s  i n  wh i c h  on e  wa s  Dab l o o  ( a pp e l l a n t )  a nd  ano t h e r  c o−a c cu s ed ,  who  
i s  unknown ,  en t e r ed  t h e  house  l ook ing  t o  t h e  f a c t  t ha t  she  i s  a l l  a l one .  Bo th  
t h e  a c c u s e d  a t t emp t e d  t o  c omm i t  r a p e  u p o n  h e r .  S h e  r e s i s t e d  a g a i n s t  t h e  
s ame  and ,  t h e r e f o r e ,  t h e  a c cu s ed  p e r s on s  t o ok  t h e  c on t a i n e r  o f  k e r o s i n e  o i l  
f r om  h e r  h o u s e ,  p o u r e d  i t  o n  h e r  b o d y  a n d  s e t  h e r  o n  f i r e .  T h e   a c c u s e d  
persons thereafter fled away from the  house  of the  informant. Informant  raised   alarm   and   her  
n e i g h b o u r s    c a m e    t h e r e    a n d    t h e r e a f t e r    t h e y  
e x t i ngu i shed  the  f i r e ,  bu t ,  t i l l  t h en  the  body  was  bad l y  bu rn t .  The  mo the r  o f  
t h e  i n f o rman t  B ino t i  Dev i  ( PW.6 )  c ame  f r om  ho sp i t a l  ( b e c au s e  t h e  f a t h e r  o f  
the informant was hospital ized and she had gone to the hospital  to  supply  food).   
I n j u r ed− in f o rman t    wa s    t a k en    t o    Boka ro    G ene r a l    Ho sp i t a l    f o r    h e r  
t r e a tmen t .  T h e  s t a t emen t  o f  t h e  i n f o rman t  wa s  r e c o r d ed  b y  R i zwan  Ahmed  
Khan ,  who  i s  I n v e s t i g a t i n g  O f f i c e r  ( PW .9 )  i n  p r e s en c e  o f  J a l e s hwa r  Man jh i  
(PW.8). The statement of the informant was also signed by Dr. R.K. Singh  (PW.4)   and   also   by  
Executive   Magistrate   Mr.   Rajiv.   Thereafter,   injured  Budhani   Manjhyain   (informant)  
expired   on   25 th  February,   2002   at   about  5.30   a.m.   She   was   declared   dead   and   death  
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c e r t i f i c a t e    i s    E x t . 4 .    A f t e r  
i n v e s t i g a t i on ,  t h e  po l i c e  s ubmi t t ed  cha r g e− shee t  a g a i n s t  t h i s  a ppe l l an t  and  
t h e r e a f t e r  t h e  c a s e  w a s  c ommi t t e d  t o  t h e  C ou r t  o f  S e s s i o n s  b e i n g  S e s s i o n s  
T r i a l  Ca s e  No . 276  o f  2002  and  on  t h e  b a s i s  o f  t h e  e v i d ence  o f  PW. 1  t o  PW.9  
and  on  t h e  b a s i s  o f  d o cumen t a r y  e v i d en c e s  a v a i l a b l e  on  r e c o rd ,  t h e  l e a rned  
t r i a l  Cour t  ha s  c onv i c t ed  and  s en t enced  the  p r e s en t  appe l l an t  f o r  an  o f f ence  
u nd e r  S e c t i o n  302  o f  t h e  I n d i a n  P en a l  C od e  f o r  l i f e  imp r i s o nmen t  a nd  t h e  
a p p e l l a n t  h a s  a l s o  b e e n  p u n i s h e d  f o r  a n  o f f e n c e  u n d e r  S e c t i o n  3 7 6  t o  b e  
read with 511 of the Indian Penal Code for rigorous imprisonment of five  years.   The  
a p p e l l a n t − a c c u s e d    w a s    n o t    a v a i l a b l e    f o r    i n v e s t i g a t i o n    a f t e r  
recording the F.I.R., but, he surrendered in the Court on 21 st February, 2002.  Against   this  
j u d gm e n t    o f    c o n v i c t i o n    a n d    o r d e r    o f    s e n t e n c e ,    t h e    p r e s e n t  
appeal has been preferred by the appellant. 

3) We have heard the learned counsel for the appellant who has mainly  submitted   that   the  
p r o s e c u t i o n    h a s    n o t    p r o v e d    t h e    o f f e n c e    b e y o n d    a l l  
reasonable doubts. There is no eyewitness to the incident. The prosecution  witnesses,   who   have  
s u p p o r t e d    t h e    c a s e    o f    t h e    p r o s e c u t i o n ,    a r e    c l o s e  
relatives of the deceased. This aspect of the matter has not been properly  appreciated   by   the  
l e a r n e d    t r i a l    C o u r t    a n d ,    h e n c e ,    t h e    j u d g m e n t    o f  
c onv i c t i on  and  o rde r  o f  s en t ence  pa s s ed  y  t h e  l e a rned  t r i a l  Cou r t  d e s e r v e  t o  
be quashed and set aside.

4 )  I t  i s  a l s o  s u bm i t t e d  b y  t h e  l e a r n e d  c o u n s e l  f o r  t h e  a p p e l l a n t  t h a t  t h e  
so−ca l l ed  dy ing  dec la ra t ion  o f  the  deceased  recorded  on  18  th  February ,  2002  
wa s  w i t h ou t  e ndo r s emen t  o f  t h e  d o c t o r  a b ou t  c on s c i o u sn e s s  o f  t h e  i n j u r e d  
Budhan i  Man jhya in  (de cea sed )  and ,  t he r e f o r e ,  t he  dy ing  de c l a r a t i on  i s  no t  a  
reliable document at all which is in the form of F.I.R. It is also submitted by  the  counsel  for  the
 a p p e l l a n t  t h a t  t h e r e   i s  n o   c o r r o b o r a t i o n  t o   t h e   d y i n g  
declaration by any other prosecution witnesses. The independent witnesses,  who   are   PW.1,  
P W . 2    a n d    P W . 3 ,    h a v e    n o t    s u p p o r t e d    t h e    c a s e    o f    t h e  
p ro se cu t i on .  These  a spec t s  o f  t he  ma t t e r  have  no t  p rope r l y  been  apprec i a t ed  
b y  t h e  l e a rn ed  t r i a l  C ou r t  a nd  h en c e ,  t h e  j udgmen t  o f  c onv i c t i on  and  o r d e r  
o f  s en t en c e  p a s s ed  b y  t h e  l e a rned  t r i a l  Cou r t  d e s e r v e  t o  b e  qua shed  and  s e t  
a s ide .  I t  i s  a l so  submi t t ed  by  the  counse l  f o r  the  appe l l an t  tha t  the  Execu t i ve  
Mag i s t r a t e ,  i n  who s e  p r e s en c e  t h e  s t a t emen t  o f  t h e  d e c e a s ed  wa s  r e c o rd ed ,  
h a s  n o t  b e en  e x am in ed  b y  t h e  p r o s e c u t i o n .  T hu s ,  a  c r u c i a l  w i t n e s s ,  who  i s  
Execu t i v e  Mag i s t r a t e ,  who  was  p r e sen t  when  the  so−ca l l ed  dy ing  dec l a ra t i on  
wa s  r e co rded  b y  t h e  po l i c e ,  i s  no t  e x amined  and ,  t h e r e f o r e ,  t h e  j udgmen t  o f  
conv i c t i on  and  o rder  o f  s en tence  pas sed  by  the  l ea rned  t r i a l  Cour t  dese rve  t o  
be quashed and set aside. 

5) We   have   heard   the   learned   A.P.P.   appearing   for   the   State   who   has  submitted   that  
in   the   present   case,   accused   is   named   in   the   F.I.R.   The  informant  has  expired  later
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 o n  b e c a u s e   o f  b u r n   i n j u r i e s  a n d   i n  h e r   F . I . R .  
wh ich  i s  r ecorded  in  presence  o f  PW.4 ,  PW.8  and  PW.9 ,  the  v i c t im  has  c l ear l y  
s t a t e d  t h e  n am e  o f  t h e  a p p e l l a n t  a n d  t h e  r o l e  p l a y e d  b y  t h e  a p p e l l a n t  i n  
causing murder of the deceased−informant. This is a dying declaration under  Section 32 of  the
 Indian Evidence   Act, 1872.  It is also submitted  by  the  learned   A.PP..   that   PW.4   has   clearly  
s t a t e d    i n    h i s    d e p o s i t i o n    b e f o r e    t h e  
l e a rn ed  t r i a l  Cou r t  t h a t  i n f o rman t  Budhan i  Man jh y a i n  ( d e c e a s ed )  wa s  f u l l y  
c on s c i o u s .  T h e r e  w e r e  b u rn  i n j u r i e s  u pon  t h e  b od y  o f  t h e  i n f o rman t .  PW .4  
has proved the dying declaration of the informant. He has also proved the  signature  of  Executive
 M a g i s t r a t e   M r .  R a j i v  w h o  h a s  a l s o  s i g n e d  t h e   s a i d  
F . I .R .  wh i ch  i s  i n  t h e  f o rm  o f  d y i n g  d e c l a r a t i on .  I t  i s  a l s o  s ubm i t t ed  b y  t h e  
l ea rned  A .P .P .  tha t  PW.8  Ja l e shwar  Man jh i ,  f a ther  o f  the  in fo rmant ,  was  a l so  
p r e s en t  when  t h e  F . I . R .  w a s  r e c o r d ed  a nd  h e  h a s  a l s o  p r o v ed  h i s  s i g n a t u r e  
upon  the  F . I .R .  o r  the  s t a t ement  o f  Budhan i  Man jhya in  (deceased) .  S imi la r l y ,  
PW . 9  who  i s  I n v e s t i g a t i n g  O f f i c e r  wh o  h a s  r e c o r d e d  t h e   s t a t emen t  o f  t h e  
v i c t im ,  h a s  a l s o  s t a t e d  t h a t  t h e  s t a t emen t  o f  t h e  i n f o rman t  w a s  r e du c ed  i n  
writing by PW.9. Thus, the F.I.R. is correctly treated as a dying declaration  because  the
 i n f o rman t  w a s  f u l l y  c o n s c i o u s  a nd  s h e   h a s  s t a t e d  c l e a r l y  t h e   n ame  o f  t h e
 appellant and the fact that as he attempted to commit rape  upon   her   along   with   another  
c o − a c c u s e d ,    w h o    i s    u n k n o w n    a n d    a s    s h e  
resisted, both the accused poured kerosine upon her and ablazed her. No  error   has   been  
committed   by   the   learned   trial   Court   in   appreciating   the  evidences   of   these   witnesses,  
n a m e l y ,    P W . 4 ,    P W . 8    a n d    P W . 9 .    I t    i s    a l s o  
submi t t ed  by  the  l ea rned  A .P .P .  tha t  PW.5  i s  the  b ro ther  o f  the  deceased  who  
had  r u shed  immed i a t e l y  a t  t h e  hou s e  h e a r i n g  a l a rm  o f  h i s  s i s t e r  and  h e  h a s  
c l e a r l y  s t a t e d  b e f o r e  t h e  l e a r n ed  t r i a l  C ou r t  t h a t  h e  s aw  h i s  s i s t e r  b u rn i n g  
and she had stated before him that two accused, one of which is Dabloo and  another   is   unknown,
  a t t e m p t e d    t o    c o m m i t    r a p e    u p o n    h e r    a n d    u p o n    h e r  
r e s i s t ance ,  t h e y  pou r ed  k e ro s ine  o i l  on  h e r  and  s e t  h e r  on  f i r e .  Th i s  w i tne s s  
has also identified the appellant, because the appellant was residing nearby  house   of   the   PW.5.  
Thus,   it   is   submitted   by   the   A.P.P.   that   the   dying  declaration  is getting enough 
c o r r o b o r a t i o n   b y    t h e   e v i d e n c e   o f   P W . 5   a n d  
other evidences on record and, therefore, the learned trial Court has rightly  convicted   the  
a p p e l l a n t    f o r    t h e    o f f e n c e    o f    c o m m i t t i n g    m u r d e r    o f    t h e  
d e c e a s ed  and  t h e  p r o s e cu t i on  h a s  p r o v ed  t h e  o f f en c e  b e yond  a l l  r e a s onab l e  
d o ub t s  c omm i t t e d  b y  t h i s  a p p e l l a n t  a n d ,  t h e r e f o r e ,  t h e  a p p e a l  ma y  n o t  b e  
entertained by this Court. 

6 )  H a v i n g  h e a r d  l e a r n e d  c o u n s e l  f o r  b o t h  t h e  s i d e s  a n d  l o o k i n g  t o  t h e  
evidences on record, it appears that the  incident has taken place  on 18 th  February,   2002   at  
about   3.30   p.m.   at   the   house   of   Budhani   Manjhyain  (deceased),   when   she   was   all  
a l o n e    i n    h e r    h o u s e    a n d    w h e n    s h e    w a s  
c h a n g i n g  h e r  c l o t h e s  a f t e r  t a k i n g  b a t h  i n  h e r  h o u s e .  Tw o  a c c u s e d ,  o n e  o f  
them is present appellant and another is unknown, entered the house and  attempted   to   commit  
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r a p e    u p o n    h e r .    S h e    r e s i s t e d    t h e    s a m e .    S h e    i s    a g e d  
a b o u t  1 5  y e a r s  a n d  a  s c h o o l  g o i n g  g i r l .  S h e  h a s  r e s i s t e d  t h e  r a p e  a n d  t h e  
a ccused  per sons ,  the re fo re ,  t ook  the  con ta iner  o f  ke ros ine  o i l  f rom her  house  
a n d  p o u r e d  i t  u p o n  h e r  b o d y  a n d  s e t  h e r  o n  f i r e .  A c c u s e d  t h e r e a f t e r  r a n  
away .  She  r a i s ed  a l a rm ,  h e r  n e i ghbou r s  and  h e r  b r o th e r  ( PW.5 )  c ame  a t  h e r  
hou s e .  She  s t a t ed  b e f o r e  h e r  b r o th e r  ( PW.5 )  t h a t  p r e s en t  appe l l an t  and  one  
u n k n own  p e r s o n  t r i e d  t o  c omm i t  r a p e  u p o n  h e r  a n d  u p o n  h e r  r e s i s t a n c e ,  
they poured kerosine oil on her and she was ablazed by them. Immediately,  mother   of   the  
B u d h a n i    M a n j h y a i n    ( d e c e a s e d ) ,    w h o    i s    P W . 6    B i n o t i    D e v i ,  
e n t e r e d  t h e  h ou s e  a nd  t h e r e a f t e r  t h e  i n j u r e d  w a s  t a k e n  t o  B o k a r o  G en e r a l  
Hosp i t a l  whe re  he r  s t a t emen t  ha s  been  r e co rded  on  18  th   F eb rua ry ,  2002  a t  
abou t  7 . 30  p .m .  i n  p r e s ence  o f  PW.4  Dr .  R .K .  S ingh  and  i n  p r e s ence  o f  PW.8  
Jaleshwar Manjhi who is father of the deceased−informant and the statement  of   the   informant  
w a s    r e d u c e d    i n    w r i t i n g    b y    P W . 9    R i z w a n    A h m e d    K h a n ,  
Inves t i ga t ing  Of f i ce r ,  and  a l so  in  p resence  o f  S r i  Ra j i v ,  Execu t i ve  Mag i s t ra te .  
S h e  h a s  c l e a r l y  n a r r a t e d  t h e  n ame  o f  t h e  a p p e l l a n t ,  t h e  p l a c e  o f  s c e n e  o f  
o f f en c e  and  t h e  manne r  o f  o c cu r r en c e  i n  d e t a i l .  The r e a f t e r ,  s h e  h a s  e xp i r ed  
on 25th February, 2002 in the hospital at about 5.30 a.m. She was declared  dead   by   the   doctor.  
D e a t h    c e r t i f i c a t e    o f    t h e    d e c e a s e d − i n f o r m a n t    i s    E x t . 4 .  
Thus, the F.I.R., which is recorded by PW.9, is a dying declaration. 

7 )  L o o k i n g  c l o s e l y  t o  t h i s  d o c umen t ,  wh i c h  i s  r e du c e d  i n  w r i t i n g  b y  PW . 9 ,  
i t  a p p e a r s  t h a t  t h e  s a i d  s t a t emen t  h a s  b e e n  s i g n e d  b y  D r .  R a ndh i r  K uma r  
Singh (PW.4). Looking to the deposition of PW.4, he has clearly stated before  the   learned   trial  
Court   that   Budhani   Manjhyain   (deceased)   was   fully  conscious.   She   had   sustained  
kerosine   burn   injuries.   Her   statement   was  recorded   in   his   presence   and   also   in  
p r e s e n c e    o f    S r i    R a j i v ,    E x e c u t i v e  
Magistrate. He has proved his signature as Ext.2. He has also proved the  signature of the  Executive
 Magistrate  as Ext.2/1. He has also proved the  signature   of   Budhani   Manjhyain   (deceased)  
because   he   is   eyewitness   of  recording   of   the   statement.   The   said   signature   of   Budhani  
Manjhyain  (deceased)  is Ext.2/2 and he  has also proved the  signature  of  Jaleshwar 
Manjhi (PW.8) who is father of victim Budhani Manjhyain and the same has  been   exhibited   as  
Ext.2/3   and   has   also   proved   the   death   certificate   of  Budhani   Manjhyain   (deceased)  
w h i c h    i s    E x t . 4 .    L o o k i n g    t o    h i s    c r o s s −
e x am ina t i on ,  n o t h i n g  i s  c om ing  i n  f a v ou r  o f  t h e  a ppe l l a n t− a c cu s ed .  On  t h e  
con t r a r y ,  t h i s  w i tne s s  ha s  c l e a r l y  s t a t ed  e ven  dur ing  c ro s s−examina t i on  tha t  
Budhani Manjhyain (deceased) was fully conscious when her statement was  recorded   by   PW.9  
in   his   presence.   We   see   no   reason   to   disbelieve   this  independent  witness who
 is Dr. Randhir  Kumar  Singh,  serving  at  Bokaro  General   Hospital,   District   -   Bokaro.   His  
deposition   has   been   correctly  appreciated   by   the   learned   trial   Court   and   he   has   proved
  the   First  Information Report given by Budhani Manjhyain (deceased) and reduced in 
writing by PW.9 which is a dying declaration. The statement clearly states  the   reason   for   the  
i n j u r i e s    c a u s e d    u p o n    t h e    b o d y    o f    B u d h a n i    M a n j h y a i n  
(deceased) because of which she expired later on. Looking to the deposition  given   by   PW.8   who  
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i s    f a t h e r    o f    B u d h a n i    M a n j h y a i n    ( d e c e a s e d ) ,    h e    h a s  
proved his signature upon the statement of Budhani Manjhyain (deceased)  which   is   Ext.2/3.   He
  was   present   at   Bokaro   General   Hospital,   Bokaro,  district   -   Bokaro,   where   his   daughter
  w a s    t a k e n    f o r    t r e a t m e n t    o n    1 8  t h  
February, 2002. He has clearly stated that the statement was recorded in his  presence   and  
B u d h a n i    M a n j h y a i n    ( d e c e a s e d )    h a s    g i v e n    t h e    n a m e    o f    t h e  
appe l l an t  who  had  in i t i a l l y  a t t empted  t o  commi t  r ape  upon  h i s  daugh te r  and  
upon  h e r  r e s i s t an c e ,  a no th e r  a c cu s ed ,  who  i s  unknown ,  p ou r ed  k e r o s i n e  o i l  
upon her and she was set on fire. 

8 )   Look ing    t o    the    depos i t i on    o f    PW.6    B ino t i    Dev i ,    mother    o f    the  
deceased− in formant ,  she  has  a l so  c l ear l y  s ta ted  be fore  the  l earned  t r i a l  Cour t  
t h a t  u p on  h e a r i n g  a l a rm  o f   h e r  d a u gh t e r ,  s h e   immed i a t e l y  r u s h e d  t o  h e r  
h o u s e  a n d  s h e  h a s  s e e n  h e r  d a u g h t e r  B u d h a n i  M an j h y a i n  ( d e c e a s e d )  i n  a  
burn ing  cond i t i on  and  she  has  a l so  iden t i f i ed  the  appe l l an t−accused .  She  has  
a l s o  s t a t e d  b e f o r e  t h e  l e a rn ed  t r i a l  C ou r t  t h a t  h e r  d augh t e r  h a s  s t a t e d  t h a t  
the present appellant has attempted to commit rape upon her and upon her  resistance,   appellant  
a n d    a n o t h e r    a c c u s e d ,    w h o    i s    u n k n o w n ,    t o o k    t h e  
k e r o s i n e  f r om  h e r  h ou s e  and  p ou r ed  upon  t h e  b ody  o f  t h e  d e c e a s ed  and  s e t  
h e r  o n  f i r e .  T hu s ,  l o o k i n g  t o  t h e  d e p o s i t i o n s  o f  PW . 5  a nd  PW .8 ,  t h e y  h a v e  
c l e a r l y  n a r r a t e d  t h e  who l e  i n c i d en t  w i t h ou t  a n y  e x a g g e r a t i on .  Though  t h e y  
a r e  ru s t i c  w i tne s s e s ,  t h ey  have  no t  added  any  o the r  p e r son  t o  t he  e f f e c t  t ha t  
o n e  mo r e  a c c u s ed  who  h a s  p a r t i c i p a t e d  i n  c a u s i n g  mu rd e r  o f  t h e  d e c e a s ed ,  
but without any exaggeration, they have stated that the same person is still  unknown. 

9 )  Th e    d y i n g    d e c l a r a t i o n    i s    g e t t i n g    e n ough    c o r r obo r a t i on    b y    t h e  
deposition given by PW.5 who is Shiba @ Shiva Manjhi, who is brother of  Budhani   Manjhyain  
( d e c e a s e d ) .    H e a r i n g    t h e    a l a r m    o f    h i s    s i s t e r ,    h e  
immed i a t e l y  r u shed  t h e  hou s e  and  h e  s aw  h i s  s i s t e r  i n  a  bu rn ing  c ond i t i on .  
He  h a s  s t a t e d  b e f o r e  t h e  l e a rn ed  t r i a l  C ou r t  t h a t  t h e  p r e s en t  a pp e l l a n t  a nd  
ano the r  a c cused ,  who  i s  unknown ,  en t e r ed  the  house  l ook ing  t o  t he  f a c t  t ha t  
s h e  i s  a l l  a l o n e  i n  t h e  h o u s e  a n d  wh en  s h e  w a s  c h a n g i n g  h e r  c l o t h e s  a f t e r  
t a k i n g  b a t h  i n  h e r  h ou s e ,  t h e y  h ad  a t t emp t ed  t o  c ommi t  r a p e  upon  h e r  a nd  
upon  h e r  r e s i s t a n c e ,  t h e y  t o o k  t h e  k e r o s i n e  o i l  f r om  h e r  h ou s e  a nd  p ou r ed  
upon  h e r  a nd  s e t  h e r  o n  f i r e .  He  i s  a  c h i l d  w i t n e s s  o f  t e n  y e a r s .  He  i s  a l s o   
c l o s e  r e l a t i v e  o f  t h e  d e c e a s ed .  We  hav e  c l o s e l y  g one  t h r ough  t h e  d epo s i t i on  
g i v en  by  t h i s  ch i l d  w i tne s s  and  l ook ing  t o  h i s  c r o s s−examina t i on ,  i t  appea r s  
that he knows the value of oath and he is knowing the whole incident in  detail   and   capable   of  
b e i n g    a    w i t n e s s    i n    t h e    C o u r t .    T h o u g h    h e    i s    c h i l d  
w i t n e s s ,  h e ,  e v en  du r i n g  h i s  c r o s s− e x am ina t i on ,  s t a t e d  t h a t   h e   k nows  t h e  
p re sen t  appe l l an t .  The  appe l l an t  cons i s t en t l y  p re s s ing  the  ch i ld  wheneve r  he  
w a s  me e t i n g  h im  t o  a dd r e s s  h im  a s  " J i j a "  ( b r o t h e r − i n− l aw )  s o  t h a t  h e  w i l l  
g i ve  h im  a  choco la te .  Th i s  ch i ld  eyewi tness  has  a l so  s t a t ed  tha t  her  s i s t e r  has  
clearly narrated before him the name of the appellant and the role played by  the   appellant   in  
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c a u s i n g    m u r d e r    o f    t h e    d e c e a s e d .    T h i s    i s    a n    o r a l    d y i n g  
d e c l a r a t i o n  o f  B udhan i  Man j h y a i n  ( d e c e a s e d )  b e f o r e  t h e  PW . 5 .  L o o k i n g  t o  
h i s  c ross−examinat ion ,  i t  appears  tha t  h i s  examinat ion−in−chie f  has  remained  
intact as it is. The deposition of PW.5 is getting enough corroboration to the  dying   declaration  
r e c o r d e d    b y    P W . 9    I n v e s t i g a t i n g    O f f i c e r    i n    p r e s e n c e    o f  
d o c t o r  ( PW .4 )  a nd  i n  p r e s en c e  o f  h i s  f a t h e r  ( PW .8 )  and  a l s o  i n  p r e s en c e  o f  
Executive Magistrate who is Sri Rajiv. 

1 0 )  T h u s ,  l o o k i n g  t o  t h e  e v i d e n c e s  o f  p r o s e c u t i o n  w i t n e s s e s  PW . 4 ,  PW . 8  
and PW.9, the dying declaration of Budhani Manjhyain (deceased) has been  proved   by   the  
p r o s e c u t i o n    b e y o n d    a l l    r e a s o n a b l e    d o u b t s .    I n    t h i s    d y i n g  
declaration, she has clearly stated the role played by the appellant−accused  as   stated   herein  
a b o v e .    T h i s    d y i n g    d e c l a r a t i o n    i s    g e t t i n g    e n o u g h  
c o r r o b o r a t i o n  b y  t h e  d e p o s i t i o n  o f  PW . 5 .  T h e s e  e v i d e n c e s  o n  r e c o r d  h a v e  
been correctly appreciated by the learned trial Court and we see no reason  to  alter   the   judgment
 of   conviction  and   order  of   sentence   passed  by   the  learned trial Court. 

11 )  The    counse l    for    the    appel lant    has    submit ted    vehement ly    that    the  
prosecution witnesses who have supported the case of the prosecution are  the   close   relatives   of  
t h e    d e c e a s e d .    I t    i s    s e t t l e d    p r i n c i p l e    o f    l a w    t h a t  
wh en e v e r  t h e  a t t emp t  o f  r a p e  i s  c omm i t t e d  i n s i d e  t h e  h o u s e  a n d  u p on  t h e  
r e s i s t ance  o f  the  p rosecu t r i x  when  the  a c cused  a re  commi t t ing  murder  in  the  
h o u s e ,  mo s t l y  t h e  w i t n e s s e s  w i l l  b e  c l o s e  r e l a t i v e s  a n d  i n  t h e  f a c t s  o f  t h e  
present case, the whole incident has taken place in the house of informant  Budhani   Manjhyain  
( d e c e a s e d ) .    T h e    c l o s e    r e l a t i v e ,    w h o    i s    P W . 5 ,    r u s h e d  
immed i a t e l y  upon  h ea r i ng  a l a rm  o f  h i s  s i s t e r .  Though ,  h e  i s  a  c h i l d  w i t n e s s  
a nd  a  r u s t i c  w i t n e s s ,  w i t h ou t  a n y  e x a g g e r a t i on ,  om i s s i on ,  c on t r ad i c t i o n  o r  
imp r o v emen t  h e  h a s  s t a t e d  c l e a r l y  b e f o r e   t h e   l e a r n ed  t r i a l   C ou r t  wha t  i s  
conveyed to him by his sister. This is a oral dying declaration. There is one  more   co−accused  along
  w i t h    t h i s   a p p e l l a n t    w h i c h    i s    u n k n o w n    a s    p e r    t h e  
statement of Budhani Manjhyain (deceased) and no attempt has been made  by   this   witness   to  
a d d    a n y    m o r e    a c c u s e d .    T h i s    r e f l e c t s    t h e    t r u t h    i n    t h e  
d epo s i t i on .  S im i l a r l y ,  l o ok i ng  t o  t h e  d epo s i t i on  o f  PW .6  and  PW.8 ,  who  a r e  
mo th e r  and  f a t h e r  o f  t h e  d e c e a s ed− in f o rman t  r e s p e c t i v e l y ,  t h ough  t h e y  a r e  
c l o s e  r e l a t i v e s ,  t h e i r  d epo s i t i on s  b e f o r e  t h e  l e a rn ed  t r i a l  Cou r t  a r e  w i t hou t  
any  c on t r ad i c t i on  o r  e x agge r a t i on  and  l ook ing  t o  t h e i r  d epo s i t i on s ,  no th ing  
i s  c oming  i n  f a vou r  o f  t h e  appe l l an t−ac cu s ed .  Mere l y  b e cau se  t h ey  a r e  c l o s e  
r e l a t i v e s ,  t h a t  d o e s  n o t  mean  t h a t  t h e  d epo s i t i o n s  g i v en  b y  b r o t h e r ,  f a t h e r  
a n d  mo t h e r  s h o u l d  b e  d i s c a r d e d  b y  t h i s  C o u r t  o r  s h o u l d  b e  b r u s h e d  a s i d e  
s t r a i gh t l y .  Whenev e r  c l o s e  r e l a t i v e s  a r e  g i v i n g  t h e i r  d epo s i t i on s  b e f o r e  t h e  
l e a rned  t r i a l  Cou r t ,  t h e i r  d epo s i t i on s  shou ld  b e  v i ewed  w i th  a l l  c i r cumspec t  
a n d  c l o s e l y .  We  h a v e  p e r u s e d  t h e  d e p o s i t i o n  o f  t h e s e  t h r e e  w i t n e s s e s  a n d  
look ing  to  the i r  c ross−examinat ion  and  look ing  to  the i r  examinat ion−in−chie f ,  
they have clearly stated the role played by the appellant−accused in causing  injuries   to   the  
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i n j u r e d − i n f o r m a n t    w h o    h a d    u l t i m a t e l y    e x p i r e d    l a t e r    o n  
b e c a u s e  o f  b u r n  i n j u r i e s .  T h i s  a s p e c t  o f  t h e  ma t t e r  h a s  a l s o  b e e n  p r o p e r l y  
apprec i a t ed  by  the  l ea rned  t r i a l  Cour t .  P rosecu t i on  has  p roved  the  o f f ence  o f  
murder and attempt of rape beyond all reasonable doubts which has been  committed   by   this  
appellant−accused   and   we   see   no   reason   to   alter   the  judgment   of   conviction   and   order
  of   sentence   passed   by   the   Additional  Sessions Judge− F.T.C.−III, Bokaro dated 8 th 
August, 2005 and 11th  August,  2005 respectively in Sessions Trial Case No.276 of 2002. 

12) We, therefore, uphold the decision rendered by the learned trial Court  and there is no substance
 in the  instant criminal  appeal  which is hereby  dismissed. 

   (D .  N .  P a t e l ,  J )  ( S .  C h and r a s h e kh a r ,  J )  H i g h  C ou r t  o f  J h a r kh and ,  R an ch i
Dated, the 22nd day of January, 2013  Manoj/ N.A.F.R.
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